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U.S. Department of Justice 
Office of Legal Counsel 


Office of (he Deputy Assistant Attorney General 


Washington, DC. 20530 


May 17, 2002 


Judge Colleen Kollar-Kotelly 

U.S. District Court for the District of Court 

U.S. Courthouse 

3d & Constitution Ave., N.W. 

Washington, D.C. 20001 

Dear Judge: 

It was a pleasure to meet you today. I am writing this letter, at the direction of the Attorney 
General and in the interests of comity between the executive and legislative branches, to follow upon your 
questions concerning the scope ofthe President’s authority to conduct warrantless searches. In particular, 
this letter discusses the President’s power to deploy expanded electronic surveillance techniques in 
response to the terrorist attacks against the United States on September 1 1 , 200 1 This letter outlines the 
legal justifications for such surveillance, which could be conducted without a warrant for national security 
purposes. Under the current circumstances, in which international terrorist groups continue to pose an 
immediate threat, we have concluded that such surveillance would be reasonable under the Fourth 
Amendment because it advances the compelling government interest of protecting the Nation from direct 
attack. 


Part I of this memorandum discusses the relevant factual background. Part II examines the legal 
framework that governs the collection of electronic communications in the United States, and whether 
warrantless electronic surveillance is consistent with it. Part III reviews different doctrines that affect the 
legality of different types of surveillance. Part IV discusses the application of the Fourth Amendment in light 
of the September 1 1 attacks. 


I. 

Four coordinated terrorist attacks took place in rapid succession on the morning of September 1 1, 
200 1 , aimed at critical Government buildings in the N ation ’ s capital and landmark buildings in its financial 
center. Terrorists hijacked four airplanes: one then crashed into the Pentagon and two inthe World Trade 
Center towers in New York City, the fourth, which was headedtowards Washington, D.C., crashed in 
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Pennsylvania after passengers attempted to regain control ofthe aircraft. The attacks caused about five 
thousand deaths and thousands more injuries. Air traffic and communications within the United States have 
been disrupted; national stock exchanges were shut for several days; damage from the attack has been 
estimated to run into the billions of dol lars. The President has found that these attacks are part of a violent 
terrorist campaign against the United States by groups affiliated with Al-Qaeda, an organization headed 
by Usama bin Laden, that includes the suicide bombing attack on the U.S.S. Cole in 2000, the bombing 
of our embassies in Kenya and T anzania in 1 998, the attack on a U.S . military housing complex in Saudi 
Arabiain 1 996, and the bombing of the World Trade Center in 1 993 . The nation has undergone an attack 
using biological weapons, in which unknown terrorists have sent letters containing anthrax to government 
and media facilities, and which have resulted in the closure of executive, legislative, and judicial branch 
buildings. 

In response, the Government has engaged in a broad effort at home and abroad to counter 
terrorism. Pursuant to his authorities as Commander-in-Chief and Chief Executive, the President has 
ordered the Armed Forces to attack al-Qaeda personnel and assets in Afghanistan, and the T aliban militia 
that harbors them Congress has provided its support for the use of force against those linked to the 
September 1 1 , 200 1 attacks, and has recognized the President’s constitutional power to use force to 
prevent and deter future attacks both within and outside the United States. S.J. Res. 23, Pub. L. No. 107- 
40, 115 Stat. 224 (2001). The military has also been deployed domestically to protect sensitive 
government buildings and public places from further terrorist attack. The Justice Department and the FBI 
have launched a sweeping investigation in response to the September 1 1 attacks. In October, 2001 , 
Congress enacted legislation to expand the Justice Department’s powers of surveillance against terrorists. 
By executive order, the President has created a new office for homeland security within the White House 
to coordinate the domestic program against terrorism 

Electronic surveillance techniques would be part of this effort. The President would order 
warrantless surveillance in order to gather intelligence that would be used to prevent and deter future 
attacks on the United States. Given that the September 1 1 attacks were launched and carried out from 
within the United States itself, an effective surveillance program migh t include individuals and 
communications within the continental United States . This would be novel in two respects. Without access 
to any non-public sources, it is our understanding that generally the National Security Agency (NS A) only 
conducts electronic surveillance of communications outside the United States that do not involve United 
States persons. Usually, surveillance of communications by United States persons within the United States 
is conducted by the FBI pursuant to a warrant obtained under the Foreign Intelligence Surveillance Act 
(“FISA”). Second, interception could include electronic messages carried through the internet, which again 
could include communications within the United States involving United States persons. Currently, it is our 
understanding that neither the NSA nor law enforcement conducts broad monitoring of electronic 
communications in this manner within the United States, without specific authorization under FISA. 
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II. 

This Part discusses the legal authorities that govern the intelligence agencies, and whether 
warrantless electronic surveillance is consistent with them. Section A concludes that while certain aspects 
ofsuch electronic surveillance might be inconsistent with earlier executive order, a presidential decision to 
conduct the surveillance constitutes a legitimate waiver to the order and is not unlawful. Section B 
concludes that the Foreign Intelligence Surveillance Act (“FISA”) does not restrict the constitutional 
authority of the executive branch to conduct surveillance of the type at issue here 

A. 

The NSA was formed in 1 952 by President Truman as part of the Defense Department. Under 
Executive Order 12,333, 46 Fed. Reg. 59941 (1981), the NSA is solely responsible for “signals 
intelligence activities [“SIGINT”].” Id. § 1.12(b)(1). It provides intelligence information acquired through 
the interception of communications to the White House, executive branch agencies, the intelligence 
community, and the armed forces for intelligence, counter-intelligence, and military purposes. Clearly, the 
basic authority for the establishment of the NSA is constitutional: the collections of SIGINT is an important 
part of the Commander-in-Chief and ChiefExecutive powers, which enable the President to defend the 
national security both at home and abroad While Congress has enacted statutes authorizing the funding 
and organization of the NSA, it has never established any detailed statutory charter governing the NSA’s 
activities. See Intelligence Authorization Act for FY 1993, Pub. L. No. 102-496, sec. 705 (giving 
Secretary ofDefense responsibility to ensure, through the NS A, the “continued operation of an effective 
unified organization for the conduct of signals intelligence activities”). 

The NSA generally has limited its operations to the interception of international communications 
in which no United States person (a United States citizen, permanent resident alien, a U.S. corporation, 
or an unincorporated association with a substantial number o f members who are U.S. citizens or permanent 
resident aliens) is a participant. According to publicly-available information, the NSA pulls in a great mass 
of international telephone, radio, computer, and other electronic communications, and then filters them using 
powerful computer systems for certain words or phrases. See, e.g., Halkin v. Helms, 690 F.2d 977, 983- 
84(D.C. Cir. 1982). Congress, however, has not imposed any express statutory restrictions on the NSA’s 
ability to intercept communications that involve United States citizens or that occur domestically. This lack 
of limitations can be further inferred from the National Security Act of 1 947. The Act places a clear 
prohibition, for example, upon the Central Intelligence Agency’s domestic activities . While S ection 1 03 
of the National Security Act commands the Director of Central Intelligence to “collect intelligence through 
human sources and by other appropriate means,” it also adds “except that the Agency shall have no police, 
subpoena, or law enforcement powers or internal security functions . ” 50U.S.C. §403-3(d)(l)(1994& 
Supp. V 1999). There is no similar provision that applies to the NSA, which implies that the NSA can 
conduct SIGINT operations domestically. 
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Rather tiian from statute, the limitation on the NSA’s domestic SIGINT capabilities derives from 
executive order Executive Order 1 2,333 requires that any “(cjollcction within the United States offorcign 
intelligence not otheiwise obtainable shall be undertaken by the FBI ” Executive Order 12,333, at § 2.3(b). 
If “significant foreign intelligence is sought,” the Executive Order permits other agencies within the 
intelligence community to collect information “provided that no foreign intelligence collection by such 
agencies may be undeitaken for the purpose of acquiring information concerning the domestic activities of 
United States persons ” Id Section 2.4 further makes clear that the intelligence community cannot use 
electronic surveillance, among other techniques, “within the United States or directed against United States 
persons abroad” unless they are according to procedures established by the agency head and approved 
by the Attorney General In its own internal regulations, the NSA apparently has interpreted these 
provision as limiting its SIGINT operations only to international communications that do not involve United 
States persons. 

Thus, the question arises whether a presidential decision to conduct warrantless electronic 
surveillance, for national security purposes, violates Executive Order 12,333, if such surveillance is not 
limited only to foreign communications that do not involve U S. citizens. Thus, for example, all 
communicatbns between United States persons, whether in the United States or not, and individuals in 
i^Himght be uitercepted. The President might direct the NSA to intercept communications 
between suspected terrorists, even if one of the parties is a United States person and the communication 
takes place between the United States and abroad. The non-content portion of electronic mail 
communications also might be intercepted, even if one of parties is within the l Jnited States, or one or both 
of the parties arc non-citizen U.S. persons (i.e., a permanent resident alien). Such operations would 
expand the NSA’s functions beyond themonitoring only of international communications of non-U.S. 
persons. 


While such surveillance may go well beyond the NSA’s current operations, it would not violate the 
text of the Executive Order. Executive Order 1 2,333 stales that “when significant foreign intelligence is 
sought,” the NSA and other agencies of the intelligence community may collect foreign intelligence within 
the United States. The only qualification on domestic collection is that it cannot be undertaken to acquire 
information about the domestic activities ofUnitcd States persons I fUni tcd States persons were engage d 
in terrorist activities, either by communicating with members ofAl Qanlimmmoi 
by communicating with foreign terrorists even within the United States, they are not engaging in purely 
“domestic” activities . Instead, they are participating in foreign terrorist activities that have a component 
within the United States. We do not believe that Bxccutive Order 12,333 was intended to prohibit 
intelligence agencies from tracking international terrorist activities, solely because terrorists conduct those 
activities within the United States . This would create the odd incentive of providing international terrorists 
with more freedom to conduct their illegal activities inside the l Jnited S tales than outside of it . Rather , the 
Executive Order was meant to protect the privacy of United States persons where foreign threats were not 
involved. Further, Section 2.4 of Executive Order 12,333 contemplates that the NSA and other 
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intelligence agencies can collect intelligence within the United States, so long as the Attorney General 
approves the procedures. 

Even ifsurveillance were to conflicts with Executive Order 1 2,333, it could not be said to be illegal. 
An executive order is only the expression of the President’s exercise ofhis inherent constitutional powers 
Thus, an executive order cannot limit a President, just as one President cannot legally bind future Presidents 
in areas of the executive’s Article II authority. Further, there is no constitutional requirement that a 
President issue anew executive order whenever he wishes to depart from the terms of aprevious executive 
order. In exercising his constitutional or delegated statutory powers, the President often must issue 
instructions to his subordinates in the executive branch, which takes the form of an executive order. An 
executive order, in no sense then, represents a command from the President to himself, and therefore an 
executive order does not commit the President himself to a certain course of action. Rather than “violate” 
an executive order, the President in authorizing a departure from an executive order has instead modified 
or waived it. Memorandum for the Attorney General, From: Charles J. Cooper, Assistant Attorney 
Genera], Re: Legal Authority for Recent Covert Arms Transfers to Iran {Dec.. 17, 1986). In doing so, 
he need not issue a new executive order, rescind die previous order, or even make his waiver or suspension 
of the order publicly known. Thus, here, the October 4, 2001 Authorization, even if in tension with 
Executive Order 1 2,333, only represents a one-time modification or waiver ofthe executive order, rather 
than a “violation” that is in some way illegal. 


B. 

Although it would not violate either the statutory authority for the NSA’s operations or Executive 
Order 12,333, warrantless electronic surveillance within the United States, for national security purposes, 
would be in tension with FISA. FISA generally requires that the Justice Department obtain a warrant 
before engaging in electronic surveillance within the United States, albeit according to lower standards than 
apply to normal law enforcement warrants . Indeed, some elements of an electronic surveillance program 
- such as intercepting the communications of individuals for which probable cause exists to believe are 
terrorists - could probably be conducted pursuant to a FISA warrant . Here, however, a national security 
surveillance program could be inconsistent with the need for secrecy, nor would it be likely that a court 
could grant a warrant for other elements of a surveillance program, such as the monitoring of all calls to and 
from a foreign nation, or the general collection of communication addressing information. Nonetheless , as 
our Office has advised before, and as the Justice Department represented to Con gress during passage of 
the Patriot Act of 200 1 , which resulted in several amendment to FISA, FISA only provides a safe harbor 
for electronic surveillance, and cannot restrict the President’s ability to engage in warrantless searches that 
protect the national security. Memorandum for DavidS. Kris, Associate Deputy Attorney General, from 
John C. Yoo, Deputy Assistant Attorney General, Re: Constitutionality of Amending Foreign 
Intelligence Surveillance Act to Change the "Purpose” Standard for Searches (Sept. 25,2001). The 
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ultimate test of the October 4 Authorization, therefore, is not FISA but the Fourth Amendment itself. 

FISA requires that in order to conduct electronic surveillance for foreign intelligence purposes, the 
Attorney General must approve an application for a warrant, which is then presented to a special Article 
III court. If the target of the surveillance is a foreign power, the application need not detail the 
communications sought or the methods to be used. Ifthe target is an agent of a foreign power, which the 
statute defines to include someone who engages in international terrorism, 50U.S .C. § 1801(b)(2)(C) 

( 1 994 & Supp . V 1 999) , the application must contain detailed information concerning the target’s identity, 
the places to be monitored, the communications sought, and the methods to be used. Id. at § 1804(a)(3)- 
(1 1). After passage of the FISA amendments as part ofthe Patriot Act, the National Security Adviser must 
certify that a “significant” puipose ofthe surveillance is to obtain foreign intelligence information that cannot 
be obtained through normal investigative techniques. FISA defines foreign intelligence information to 
include information that relates to “actual or potential attack or other grave hostile acts of a foreign power” 
or its agent, or information concerning “sabotage or international terrorism” by a foreign power or its agent, 
or information that, if a United States person is involved, is necessary for the national security or conduct 
of foreign affairs. Id. at § 1801(e). 

FISA provides more secrecy and a lower level of proof for warrants. FISA creates a lesser 
standard than required by the Fourth Amendment for domestic law enforcement warrants, because the 
Attorney General need not demonstrate probable cause of a crime. He must only show that there isreason 
to believe that the target is a foreign power or an agent of a foreign power, and that the places to be 
monitored will be used by them. Id. at § 1 804(a)(4)(A)-(B). If the target is a United States person, 
however, the Court must find that the National Security Adviser’s certification is not clearly erroneous. 

We do not believe an electronic surveillance pro gram, undertaken in response to the September 
1 1, 2001 attacks, could fully satisfy FISA standards. Such a program could seek to intercept all 
communications between the United States and certain countries where terrorist groups are known to 
operate, or communications that involve terrorists as participants. An effective surveillance program might 
not be able to enforce adistinction between United States persons or aliens, or to require that there be any 
actual knowledge ofthe identity of the targets ofthesearch. FISA, however, requires that the warrant 
application identifythe target withsome particularity, probably either byname or bypseudonym. Id. at 
§ 1804(a)(3); cf. United States v. Principle , 531 F.2d 1 132 (2d Cir. 1976). To the extent that a 
presidential order would require probable cause to believe that a participant in a communication is a 
terrorist, this would more than meet FISA standards that the Justice Department show that the subject of 
a search is an agent of a foreign power. A standard based on reasonable grounds also would probably 
meet FISA standards. This, however, would not save a surveillance program’s interception of all 
communications between the United States and another country from statutory difficulties. 

Further problems are presented by FISA’s requirement that the application describe the “places” 
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or “facilities” that are to be used by the foreign agent. While this requirement clearly extends beyond 
specific comrnumcationnodeSjSuchasphonKj^nclude facilities, we believe it unlikely that FISA would 
B 3 allow surveillanccH^mm^^^^^^^H^fritlc III ofthe 1 968 Act, for example, also requires 
the specification of "facilities” in addition to "places,” and defines them as devices that transmit 
communications between two points. The courts have read “facilities” to allow surveillance ofmukiple 


telephone lines, rather than just an individual phone. We, 
a court has granted aTitle III warrant that would cover 
object ofthe surveillance program contemplated here Thus, it is unlikely that 



er, in which 
which is the ^ 1 
court would grant 


a warrant that could authorize an effective surveillance program undertaken in response to the September 
1 1 attacks. 


FISA purports to be the exclusive statutory means fix conducting electronic surveillance for foreign 
intelligence, just as Title HI of the Omnibus Crime Control and Safe Streets Act of 1 968, Pub L. No. 90- 
351,82 Stat. 1 97, claims to be the exclusive method for authorizing domestic electronic surveillance for 
law enforcement purposes FISA establishes criminal and civil sanctions for anyone who engages in 
electronic surveillance, under color oflaw, except as authorized by statute, warrant, or court order 50 
U.S.C. § 1 809-10. It might be thought, therefore, that a warrantless surveillance program, even if 
undertaken to protect the national security, would violate FISA’s criminal and civil liability provisions. 

Such a reading of FISA would be an unconstitutional infringement on the President’s Article II 
authorities. FISA can regulate foreign intelligence surveillance only to the extent permitted by the 
Constitution’s enumeration of congressional authority and the separation of powers. FISA itself is not 
required by the Constitution, nor docs it necessarily establish standards and procedures that exactly match 
those required by the Fourth Amendment. Memorandum for David S . Kris, Associate Deputy Attorney 
General, from John C. Yoo, Deputy Assistant Attorney General, Re. Constitutionality of Amending 
Foreign Intelligence Surveillance Act to Change the "Purpose " Standard for Searches (Sept. 25, 
2001); cf. Memorandum for Michael Vatis, Deputy Director, Executive Office for National Security, from 
Walter Dellinger, Assistant Attorney General, Re: Standards for Searches Under Foreign Intelligence 
Surveillance Act (Feb. 14, 1995). Instead, like the warrant process in the normal criminal context, FISA 
represents a statutory procedure that creates a safe harbor for surveillance for foreign intelligence purposes. 

If the government obtains a FISA warrant, its surveillance will be presumptively reasonable under the 
Fourth Amendment. Nonetheless, as we explained to Congress during passage of the Patriot Act, the 
ultimate test of whether the gove rnm e n t may engage in foreign surveillance is whether the government ’s 
conduct is consistent with the Fourth Amendment, not whether it meets FISA. 

This is especially the case where, as here, the executive branch possess the inherent constitutional 
power to conduct warrantless searches for national security purposes. Well before FISA’s enactment, 
Presidents have consistently asserted - and exercised -their constitutional authority to conduct warrantless 
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searches necessary to protect the national security. 1 This Office has maintained, across different 
administrations controlled by different political parties, that the President’s constitutional responsibility to 
defend the nation from foreign attack implies an inherent power to conduct warrantless searches. In 1 995, 
we justified warrantless national security searches by recognizing that the executive branch needed flexibility 
in conducting foreign intelligence operations. Memorandum for Michael Valis, Deputy Director, Executive 
Office for National Security, from Walter Dellinger, Assistant Attorney General, Re: Standards for 
Searches Under Foreign Intelligence Surveillance Act (Feb. 14, 1995). In 1980, we also said that “the 
lower courts - as well as this Department - have frequently concluded that authority does exist in the 
President to authorize such searches regardless ofwhether the courts also have the power to issue warrants 
for those searches. Memorandum for the Attorney General, from John M Harmon, Assistant Attorney 
General, Re: Inherent Authority at 1 (Oct. 10, 1980). 2 FISA cannot infringe the President’s inherent 
power under the Constitution to conduct national security searches, just as Congress cannot enact 
legislation that would interfere with the President’s Commander-in-Chief power to conduct military 
hostilities 1 n either case, congressional efforts to regulate the exercise of an inherent executive power 
would violate the separation of powers by allowing the legislative branch to usurp the powers of the 
executive. See Memorandum for Timothy E. Flanigan, Deputy Counsel to the President, from John C. 
Yoo, Deputy Assistant Attorney General, Re: The President ’s Constitutional Authority to Conduct 
Military Operations Against Terrorists and Nations Supporting Them (Sept. 25, 2001) (War Powers 
Resolution cannot constitutionally define or regulate the President’s Commander-in-Chief authority). 
Indeed, as we will see in Part IV, the Fourth Amendment’s structure and Supreme Court case law 
demonstrate that the executive may engage in warrantless searches so long as the search is reasonable. 

The federal courts have recognized the President’s constitutional authority to conduct warrantless 
searches for national security purposes. To be sure, the Supreme Court has held that the warrant 
requirement should apply in cases of terrorism by purely domestic groups, see United Slates v. United 
States District Court for the Eastern District of Michigan, 407 U.S. 297, 299 ( 1 972) ("Keith"), and 
has explicitly has not reached the scope of the President’s surveillance powers with respect to the activities 
of foreign powers, id. at 308, see also Katz. v. United States, 389 U.S. 347, 358 n. 23 (1967); Mitchell 


'A short description of this history is attached to this letter. 

2 Based on similar reasoning, this Office has concluded that the President could receive 
materials, for national defense purposes, acquired through Title III surveillance methods or grand juries. 
Memorandum for Frances Fragos Townsend, Counsel, Office of Intelligence Policy and Review, from 
Randolph D. Moss, Assistant Attorney General, Re: Title III Electronic Surveillance Material and 
the Intelligence Community (Oct. 17, 2000); Memorandum for Gerald A. Schroeder, Acting 
Counsel, Office of Intelligence Policy and Review, from Richard L. Shiffrin, Deputy Assistant Attorney 
General, Re: Grand Jury Material and the Intelligence Community (Aug. 14, 1997); Disclosure of 
Grand Jury Matters to the President and Other Officials, 17 Op. O.L.C. 59 (1993). 
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v. Forsyth, 4 72U.S. 511,531 (1985) Nevertheless, even after Keith the lower courts have continued 
to find that when the government conducts a search for national security reasons, of a foreign power or its 
agents, it need not meet the same requirements that would normally apply in the context of criminal law 
enforcement, such as obtaining a judicial warrant pursuant to a showing of probable cause. See, e.g.. 
United Stales v. Truong Dinh Hung, 629 F.2d 908 (4th Cir. 1 980); United States v. Brown, 484 F.2d 
4 1 8 (5th Cir. 1 973), cert, denied, 4 1 5 U.S. 960 (1974), United States v. Buck, 548 F.2d 87 1 (9th Cir.), 
cert, denied 434 U.S. 890 ( 1 977), United States v. Butenko, 494 F.2d 593 (en banc), cert, denied, 4 1 9 
U.S. 881 (1974); United States v. Clay, 430 F.2d 165 (5th Cir. 1970), rev'don other grounds , 403 
U.S. 698 (1971). Indeed, even FISA -which does not require ashowing of probable cause - represents 
congressional agreement with the notion that surveillance conducted for national security purposes is not 
subject to the same Fourth Amendment standards that apply in domestic criminal cases. 

Truong Dinh Hung exemplifies the considerations that have led the federal courts to recognize the 
President’s constitutional authority to conduct warrantless national security searches. Unlike the domestic 
law enforcement context, the President’s enhanced constitutional authority in national security and foreign 
affairs justifies a freer hand in conducting searches without ex ante judicial oversight. As the Fourth Circuit 
found, “the needs ofthe executive areso compelling in the area of foreign intelligence, unlike the area of 
domestic security, that a uniform warrant requirement would . . . ‘unduly frustrate’ the President in carrying 
out his foreign affairs responsibilities.” Truong Dinh Hung, 629 F.2d at 913. A warrant requirement 
would be inappropriate, the court observed, because it would limit the executive branch ’s flexibility in 
foreign intelligence, delay responses to foreign intelligence threats, and create the chance for leaks. Id. 
Further, in the area of foreign intelligence, the executive branch is paramount in its expertise and knowledge, 
while the courts would have little competence in reviewing the government’s need for the intelligence 
information. Id. at9I3-14. In order to protect individual privacy interests, however, thecourt limited the 
national security exception to the warrant requirement to cases in which the object of the search is a foreign 
power, its agents, or collaborators, and when the surveillance is conducted primarily for foreign intelligence 
reasons. Id. at 91 5. The other lower courts to have considered this question similarly have limited the 
scope of warrantless national security searches to those circumstances. 

Here, it seems clear that the current environment falls within the exception to the warrant 
requirement for national Security searches. Foreign terrorists have succeeded in launching a direct attack 
on important military and civilian targets within the United States. The President may find that terrorists 
constitute an ongoing threat against the people of the United States and their national government, and he 
may find that protecting against this threat is a compelling government interest The government would be 
conducting warrantless searches in order to discover information that will prevent future attacks on the 
United States and its citizens . This surveillance may provide information on the strength of terrorist groups, 
the timing and methods oftheir attack, and the target. The feet that the foreign terrorists have operated, 
and may continue to operate, within the domestic United States, does not clothe their operations in the 
constitutional protections that apply to domestic criminal investigations. See Memorandum for Alberto R. 
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Gonzalez, Counsel to the President and William J. Haynes, II, General Counsel, Department ofDefense, 
fromJohnC. Yoo, Deputy Assistant Attorney General and Robert J Delahunty, Special Counsel, Re: 
Authority for Use of Military Force to Combat Terrorist Activities Within the United States (Oct. 
23,2001). While some informationmightproveusefulto law enforcement, thepurposeofthe surveillance 
programremains that ofprotecting the national security. As we have advised in a separate memorandum, 
a secondary law enforcement use of information, which was originally gathered for national security 
purposes, does not suddenly render the search subject to the ordinary Fourth Amendment standards that 
govern domestic criminal investigations See Memorandum for David S Kris, Associate Deputy Attorney 
General, from John C. Yoo, Deputy Assistant Attorney General, Re: Constitutionality of Amending 
Foreign Intelligence Surveillance Act to Change the " Purpose ” Standard for Searches (Sept. 25, 
2001 ). 


Due to the President’s paramount constitutional authority in the field of national security, a subject 
which we will discuss in more detail below, reading FISA to prohibit the President from retaining the 
power to engage in warrantless national security searches would raise the most severe of constitutional 
conflicts. Generally, courts will construe statutes to avoid such constitutional problems, on the assumption 
that Congress does not wish to violate the Constitution, unless a statute clearly demands a different 
construction. See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Construction 
Trades Council, 485 U.S. 568, 575 ( 1 988). Unless Congress signals a clear intention otherwise, a statute 
must be read to preserve the President’s inherent constitutional power, so as to avoid any potential 
constitutional problems. Cf. Public Citizen v. Department of Justice, 491 U.S. 440, 466 (1989) 
(construing Federal Advisory Committee Act to avoid unconstitutional infringement on executive powers); 
Association of American Physicians & Surgeons v. Clinton, 997 F.2d 898, 906-1 1 (D.C. Cir. 1993) 
(same). Thus, unless Congress made a clear statement in FISA that it sought to restrict presidential 
authority to conduct warrantless searches in the national security area - which it has not - then the statute 
must be construed to avoid such a reading. Even ifFISA’s liability provisions were thought to apply, we 
also believe that for a variety of reasons they could not be enforced against surveillance conducted on direct 
presidential order to defend the nation from attack. This issue can be discussed in more detail, if desired. 

HI. 

Having established that the President has the authority to order the conduct of electronic 
surveillance without a warrant fornational security purposes, we now examine the justification under the 
Fourth Amendment for the specific searches that might arise . The Fourth Amendment declares that “the 
right of the people to be secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated.” U.S. Const, amend IV. The Amendment also declares that 
“no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly 
describingtheplacetobesearchedandthepersonsorthingstobeseized.” Id. This Part will discuss the 
reasons why several elements of a possible surveillance program would not even trigger Fourth Amendment 
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scrutiny because they would not constitute a “search” for constitutional purposes. 

A. 


Aspects of surveillance that do not involve United States persons and that occur extraterritorially 
do not raise Fourth Amendment concerns As the Supreme Court has found, the Fourth Amendment does 
not apply to military’ or intelligence operations conducted against aliens overseas. United States v. 
Verdugo-Urquidez, 494 U S. 259 (1990). In Verdugo-Urquidez, the Court found that the purpose of 
the Fourth Amendment “was to restrict searches and seizures which might be conducted by the United 
States in domestic matters. Id. at266. As the Court concluded, the Fourth Amendment’s design was “to 
protect the people of the United States against arbitrary action by their own government; it was never 
suggested that the provision was intended to restrain the actions of the Federal Government against aliens 
outside ofthe United States territory.” Id. Indeed, the Court reversed a court of appeals’ holding that the 
Fourth Amendment applied extraterritorially because of its concern that such a rule would interfere with 
the nation’s military operations abroad: 


The rule adopted by the Court of Appeals would apply not only to law enforcement 
operations abroad, but also to other foreign policy operations which might result in 
“searches or seizures ” The United States frequently employs Aimed Forces outside this 
country - over 200 times in our history - for the protection of American citizens or national 
security .... Application of the Fourth Amendment to those circumstances could 
significantly disrupt the ability of the political branches to respond to foreign situations 
involving our national interest. Were respondent to prevail, aliens with no attachment to 
this country might well bring actions for damages to remedy claimed violations of the 

Fourth Amendment in foreign countries or in international waters [T]he Court of 

Appeals ’ global view of [the Fourth Amendment ’s] applicability would plunge [the political 
branches] into a sea of uncertainty as to what might be reasonable in the way of searches 
and seizures conducted abroad. 


Id. at 273-74 (citations omitted). Here, the Court made clear that aliens had no Fourth Amendment rights 
to challenge activity by the United States conducted abroad. 



Thus, as applied, elements of a surveillance program would not even raise Fourth Amendment 
concerns, bccausemuchoftheconm^c^onsth^theNS^wouldnTtCTcep^ouldbe those ofnon-U.S. 

persi'us abroad S Ifor example, which 

themselves do nonenmnateo^r^naTnmn^mteaSTat^^n^lononnvolveM.l.S. person, do not 
involve a “search or seizure’’ under the Fourth Amendment. Further, any communications between 
terrorists that occur wholly abroad, and in which none of the terrorist participants are U.S . persons, also 
do not trigger Fourth Amendment scrutiny. An even narrower program, which would limit the interception 
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of cornmunicalions involving terrorists to those that originate or terminate outside the United States, further 
narrows the likelihood that communications between U S. persons within the United States will be 
intercepted. 


B. 

Second, intercepting certain communications that move internationally may not raise a Fourth 
Amendment issue because of what is known as the “border search exception.” A surveillance program 
could direct the interception of all communications to or from another country in which terrorists are 
operating, which by definition would be international communication. Therefore, much if not all of the 
communications to be intercepted would cross the borders of the United States. 

Under the border search exception to the Fourth Amendment, the federal government has the 
constitutional authority to search any thin g or anyone crossing the borders ofthe United States without 
violating any individual rights. In United States v. Ramsey , 431 U.S . 606 ( 1 977), the Supreme Court 
upheld the constitutionality of searching incoming international mail based on reasonable cause to suspect 
that such mail contained illegally imported merchandise . Recognizing what it characterized as a “border 
search exception” to the Fourth Amendment’s warrant and probable cause requirements, the Court 
observed that “searches made at the border, pursuant to the long-standing right ofthe sovereign to protect 
itselfby stopping and examining persons and property crossing into this country, are reasonable simply by 
virtue ofthe fact that they occur at the border.” Id. at616. The Court made clear that the manner in which 
something or someone crossed the border made no difference. “It is clear that there is nothing in the 
rationale behind the border search exception which suggests that the mode ofentry will be critical” Id. at 
620. The Court also observed that there was no distinction to be drawn in what crossed the border, “[i]t 
is their entry into this country from without it that makes aresulting search ‘reasonable.’” Id. Althoughthe 
Supreme Court has not examined the issue, the lower courts have unanimously found that the border search 
exception also applies to the exit search of outgoing traffic as well. 3 

Based on this doctrine, the interception of international communications could be justified by 
analogizing to the border search of international mail Although electronic mail is, in some sense, intangible, 
it is also a message that begins at a physical server computer and then, though the movement of digital 
signals across wires, is transmitted to another server computer in a different location. Electronic mail is just 


3 See, e.g.. United States v. Oriakhi, 57 F.3d 1290 (4th Cir. 1995); United States v. 
Berisha, 925 F.2d 791 (5th Cir. 1991); United States v. Ezeiruaku, 936 F.2d 136 (3d Cir. 1991); 
United States v. Nates, 831 F.2d 860 (9th Cir. 1987), cert, denied, 487 U.S. 1205 (1988); United 
States v. Hemandez-Salazar, 813 F.2d 1 126 (1 1th Cir. 1987); United States v. Benevento, 836 
F.2d 60 (2d Cir. 1987), cert, denied, 486 U.S. 1043 (1988); United States v. Udofot , 711 F.2d 
831 (8th Cir.), cert, denied, 464 U.S. 896 (1983). 
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a different method of transporting a communication across the border of the United States. As the Court 
emphasized in Ramsey , “[t]he critical fact is that the envelopes cross the border and enter this country, not 
that they are brought in by one mode of transportation rather than another.” Id. at 620. The fact that the 
method of transportation is electronic, rather than physical, should not make a difference, nor should it 
matter that the search does not occur precisely when the message crosses the nation’s borders. Indeed, 
searches o f outbound or inbound international mail or luggage take place at facilities within the nation’s 
borders, after they have arrived by air, just as searches of electronic messages could occur once an 
international message appears on a server within the United States after transmission across our borders . 
It should be admitted that we have not found any cases applying Ramsey in this manner, although we also 
have not found any reported cases in which a court was confronted with a search effort of all international 
communications either 

There are three further caveats to raise in regard to the border search exception theory. First, it 
is altogether unclear whether Ramsey would apply at all to telephone conversations. While telephone 
conversations are like letters in that they convey messages, they are also ongoing, real-time transactions 
which do not contain discrete, self-contained chunks of communication. Second, and related to the first 
point, the Court has cautioned that examination of international mail for its content would raise serious 
constitutional questions. In Ramsey, the government opened outgoing mail that it suspected contained 
illegal drags; regulations specifically forbade customs officials fromreading any correspondence. Thus, the 
crime there was not the content ofthe communication itself, although the content could have beenrelatcd 
to the transportation ofthe illegal substance. First Amendment issues would be raised if the very purpose 
of opening correspondence was to examine its content. Id. at 623-24. Third, the Court observed that 
serious constitutional problems 'mRamsey were avoided due to aprobable cause requirement. While this 
Office has advised that a reasonableness standard might still be constitutional if applied to international mail 
searches, we also acknowledged that our conclusion was not free from doubt. See Memorandum for 
Geoffrey R. Greiveldinger, Counsel for National Security Matters, Criminal Division, from Teresa Wynn 
Roseborough and Richard L. Shifirin, Deputy Assistant Attorneys General, Customs Service Proposal 
for Outbound Mail Search Authority, Amendment of Titles 31 U.S.C. § 5317(b) and 39 U.S.C. § 
3623(d) (Oct. 31,1 995). In light of these caveats, we can conclude that the border search exception 
would apply most squarely to the acquisition of communication addressing information, which fbrreasons 
we discuss below is not content, but might not reach the interception ofthe contents of telephone or other 
electronic communication. 

C. 

Third, the interception of electronic mail for its non-content information should not raise Fourth 
Amendment concerns. Capturing only the non-content addressing information of electronic 
communications maybe analogized to a “pen register.” A pen register is a device that records the numbers 
dialed fromatelephone. In Smith v. Maryland, 442 U.S. 735 (1979), the Supreme Court found that the 
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warrantless installation of a pen register for a defendant’s home phone line did not violate the Fourth 
Amendment because use of a pen register was not a “search” within the meaning of the Amendment 
Applying the test set out in Katz v. United States , 389 U S. 347(1967), the Court evaluated whether a 
person could claim a “legitimate expectation of privacy” in the phone numbers dialed. It found that a person 
could not have a legitimate expectation of privacy, because they should know that they numbers dialed are 
recorded by the phone company for legitimate business purposes, and that a reasonable person could not 
expect that the numerical information he voluntarily conveyed to the phone company would not be 
“exposed.” Id. at 741-46. Because pen registers do not acquire the contents of communication, and 
because a person has no legitimate expectation of privacy in the numbers dialed, the Court concluded, use 
of a pen register does not constitute a search for Fourth Amendment purposes. 

The Court’s blessing ofpen registers suggests that a surveillance program that sought only non- 
content information from electronic messages would be similarly constitutional. An interception program 
for electronic mail, for example, could capture only non-content information in regard to which a reasonable 
person might not have a legitimate expectation of privacy. E-mail addresses, like phone numbers, are 
voluntarily provided by the sender to the internet service provider (ISP) in order to allow the company to 
properly route the communication. A reasonable person could be expected to know that an ISP would 
record such message information for their own business purposes, just as telephone companies record 
phone numbers dialed. Furthermore, other information such as routing and server information is not even 
part ofthe content of amessage written by the sender. Rather, such information is generated by the ISP 
itself, as part of its routine business operations, to help it send the electronic message through its network 
to the correct recipient. A sender could have no legitimate expectation ofprivacy o ver information he did 
not even include in his message, but instead is created by the ISP as part of its own business processes. 
A person would have no more privacy interest in that information than he would have in a postmark 
stamped onto the outside of an envelope containing his letter. 

Whether a surveillance program involving electronic mail would sweep in content poses a more 
difficult question. From Smith, it appears that a pen register does not effectuate a Fourth Amendment 
search, in part, because it does not capture content froma communication. “Indeed, a law enforcement 
official could not even determine from the use ofa pen register whether a communication existed.” Smith, 
442 U.S at 74 1 . Here, it is no doubt true that electronic mail addressing information, created by the author 
ofa communication, could contain some content. Variations of an addressee’s name are commonly used 
to create e-mail addresses, and elements of the address can reveal other information, such as the institution 
or place someone works - hence, my e-mail address, assigned to me by the Justice Department, is 
john.c.yoo@usdoj.gov. This, however, does not render such information wholly subject to the Fourth 
Amendment . Even phone numbers can provide information that contains content. Phone numbers , for 
example, are sometimes used to spell words (such as 1 -800-CALD-ATT), phone numbers can provide 
some location information, such as if someone calls a well-known hotel’s number, and keypunches can 
even send messages, such as through pager systems. We believe that an individual’s willingness to convey 
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to an ISP addressing information, which the ISP then uses for its own business purposes, suggests that an 
individual has no legitimate expectation of privacy in the limited content that could be inferred from e-mail 
addresses. We also note, however, that the courts have yet to encounter this issue in any meaningful 
manner, and so we cannot predict with certainty whether the judiciary would agree with our approach. 

It should be noted that Congress has recognized the analogy between electronic mail routing 
information and pen registers. It recently enacted legislation authorizing pen register orders for non-content 
information from electronic mail. See USA Patriot Act of 2001, Pub. L. No. 107-56, §216. While 
Congress extended pen register authority to surveillance of electronic mail, it also subjected that authority 
to the general restrictions ofTitle HI and FISA, which require the Justice Department to obtain an ex parte 
court order before using such devices. While the requirements for such an order are minimal, see 1 8 
U. S .C. § 3 1 22 (government attorney must certify only that information likely to be gained from pen register 
“is relevant to an ongoing criminal investigation being conducted by that agency”), a warrantless surveillance 
program would not seek a judicial order for the surveillance programhere Title HI attempts to forbid the 
use ofpen registers or, now, electronic mail trap and trace devices, without a court under Title HI or FI SA. 

Id. at § 3 1 2 1 (a). As with our analysis ofFISA, however, we do not believe that Congress may restrict 
the President’s inherent constitutional powers, which allow him to gather intelligence necessary to defend 
the nation from direct attack. See supra. In any event, Congress ’s belief that a court order is necessary 
before using a pen register does not affect the constitutional analysis under the F ourth Amendment, which 
remains that an individual has no Fourth Amendment right in addressing information. Indeed, the feet that 
use of pen register and electronic trap and trace devices can be authorized without a showing of probable 
cause demonstrates that Congress agrees that such information is without constitutional protections. 

D. 

Fourth, intelligence gathering in direct support of military operations does not trigger constitutional 
rights against illegal searches and seizures. Our Office has recently undertaken a detailed examination of 
whether the use of the military domestically in order to combat terrorism would be restricted by the Fourth 
Amendment. See Memorandum for Alberto R Gonzalez, Counsel to the President and William J. Haynes, 

II, General Counsel, Department ofDefense, from John C. Yoo, Deputy Assistant Attorney General and 
Robert J. Delahunty, Special Counsel, Re: Authority for Use of Military Force to Combat Terrorist 
Activities Within the United States (Oct. 23, 2001). While we will only summarize here our reasoning, 
it should be clear that to the extent that a surveillance program is aimed at gathering intelligence for the 
military purpose of using the Armed Forces to prevent further attacks on the United States, that activity in 
our view is not restricted by the Fourth Amendment. 

As a matter of the original understanding, the Fourth Amendment was aimed primarily at curbing 
law enforcement abuses. Although the Fourth Amendment has been interpreted to apply to governmental 
actions other than criminal law enforcement, the central concerns ofthe Amendment are focused on police 
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activity. See, e.g.. South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976). As we will explain in 
further detail in Part IV below, the Court has recognized this by identifying a “special needs” exception to 
the Fourth Amendment’s warrant and probable cause requirements. See, e.g., Vemonia School Dist. 47 J 
v. Acton, 51 5 U.S. 646 (1995); Indianapolis v. Edmond, 531 U.S. 32 (2000). However well suited the 
warrant and probable cause requirements may be as applied to criminal investigation and law enforcement, 
they are unsuited to the demands of wartime and the military necessity to successfully prosecute a war 
against an enemy. In the circumstances created by the September 1 1 attacks, the Constitution provides 
the Government with expanded powers and reduces the restrictions created by individual civil liberties . 
As the Supreme Court has held, for example, in wartime the government may summarily requisition 
property, seize enemy property, and “even the personal liberty of the citizen may be temporarily restrained 
as a measure of public safety.” Yakus v. United States, 321 U.S. 414, 443 (1944) (citations omitted) 
“In times of war or insurrection, when society’s interest is at its peak, the Government may detain 
individuals whomethe Government believes to be dangerous.” United States v. Salerno, 48 1 U.S. 739, 
748 ( 1987); see also Moyerv. Peabody, 212U.S. 78 (1909) (upholding detention without probable 
cause during time of insurrection) (Holmes, J.). 

Because ofthe exigencies of war and military necessity, the Fourth Amendment should not be read 
as applying to military operations. In Verdugo-Urquidez, discussed in Part III, the Court made clear that 
the Fourth Amendment does not apply to military operations overseas. 494 U.S. at 273-274. As the 
Court observed, if things were otherwise, both political leaders and military commanders would be severely 
constrained by having to assess the ‘Yeasonableness” of any military action beforehand, thereby interfering 
with military effectiveness and the President’s constitutional responsibilities as Corrmander-in-Chief It also 
seems clear that the Fourth Amendment would not restrict military operations within the United States 
against an invasion or rebellion. See, e.g., 24 Op. Att’y Gen. 570 ( 1 903) (American territory held by 
enemy forces is considered hostile territory where civil laws do not apply). Were the United States 
homeland invaded by foreign military forces, our armed forces would have to take whatever steps 
necessary to repel them, which would include the “seizure” o f enemy personnel and the “search” of enemy 
papers and messages, it is difficult to believe that our government would need to show that these actions 
were “reasonable” under the Fourth Amendment. The actions ofour military, which might cause collateral 
damage to United States persons, would no more be constrained by the Fourth Amendment than if their 
operations occurred overseas. Norisitnecessarythatthemilitaryforces on oursoilbe foreign. Evenif 
the enemies ofthe Nation came from within, such as occurred during the Civil War, the federal Armed 
Forces must be free to use force to respond to such an insurrection or rebellion without the constraints of 
the Fourth Amendment. Indeed, this was the understanding that prevailed during the Civil War. 

These considerations could justify much o f a warrantless electronic surveillance program Although 
the terrorists who staged the September 1 1 , 200 1 events operated clandestinely and have not occupied 
part of our territory, they have launched a direct attack on both the American homeland and our assets 
overseas that have caused massive casualties . Their attacks were launched and carried out from within the 
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United States itself. Pursuant to his authority as Commander-in-Chief and ChiefExecutive, the President 
has ordered the use of military force against the terrorists both at home and abroad, and he has found that 
they present a continuing threat of further attacks on the United States. Application of the Fourth 
Amendment could, in many cases, prevent the President from fulfilling his highest constitutional duty of 
protecting and preserving the Nation from direct attack. Indeed, the opposite rule would create the bizarre 
situation in which the President would encounter less constitutional freedom in using the military when the 
Nation is directly attacked at home, where the greatest threat to American civilian casualties lies, than we 
use force abroad. 


Thus, the Fourth Amendment should not limit military operations to prevent attacks that take place 
within the American homeland, just as it would not limit the President’s power to respond to attacks 
launched abroad. A surveillance program, undertaken for national security purposes , would be a necessary 
element in the effective exercise of the President ’s authority to prosecute the current war successfully. 
Intelligence gathered through surveillance allows the Commander-in-Chief to determine how best to 
position and deploy the Armed Forces. It seems clear that the primary purpose of the surveillance program 
is to defend the national security, rather than for law enforcement purposes, which might trigger Fourth 
Amendment concerns. In this respect, it is significant that the President would be ordering the Secretary 
ofDefense (who supervises the N S A), rather than the Justice Department, to conduct the surveillance, and 
that evidence would not be preserved for later use in criminal investigations. While such secondary use of 
such information for law enforcement does not undermine the primary national security purpose motivating 
the surveillance program, it is also clear that such intelligence material, once developed, can be made 
available to the Justice Department for domestic use. 


IV. 


Even if a surveillance program, or elements of it, were still thought to be subject to Fourth 
Amendment scrutiny, we think that compelling arguments can justify its constitutionality. This Part will 
review whether warrantless electronic surveillance, undertaken for national security purposes, is 
constitutional under the Fourth Amendment. It should be clear at the outset that the Fourth Amendment 
does not require a warrant for every search, but rather that a search be “reasonable” to be constitutional. 
In light ofthe current security environment, the government can claim a compelling interest in protecting the 
nation from attack sufficient to outweigh any intrusion into privacy interests. 

A. 

The touchstone for review of a government search is whether it is “reasonable.” According to the 
Supreme Court, “[a]s the text of the Fourth Amendment indicates the ultimate measure of the 
constitutionalityofagovemmentalsearch is ‘reasonableness.’” Vemonia School Dist. 47Jv. Acton, 515 
U.S. 646, 652 (1995). When law enforcement undertakes a search to discover evidence of criminal 
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wrongdoing, the Supreme Court has said that reasonableness generally requires ajudicial warrant on a 
showing of probable cause that a crime has been or is being committed. Id. at 653. But the Court has also 
recognized that a warrant is not required for all government searches, especially those that fall outside the 
ordinary criminal investigation context. A warrantless search can be constitutional “when special needs, 
beyond the normal need for law enforcement, make the warrant and probable-cause requirement 
impracticable.” Id. 

A variety ofgovemment searches, therefore, have met the Fourth Amendment’s requirement of 
reasonableness without obtaining ajudicial warrant. The Supreme Court, for example, has upheld 
warrantless searches that involved the drug testing of high school athletes, id., certain searches of 
automobiles, Pennsylvania v. Labron, 518 U.S. 938 (1996) (per curiam), drunk driver checkpoints, 
Michigan v. Dep 't of State Police v. Sitz, 496 U.S. 444 (1990), drug testing of railroad personnel, 
Skinner v. Railway Labor Executives ’ Ass ’n, 489 U.S. 602 ( 1 989), drug testing of federal customs 
officers, Treasury Employees v. Von Raab, 489 U.S. 656 ( 1 989), administrative inspection of closely 
regulated businesses, New York v. Burger, 482 U.S. 69 1 ( 1 987); temporary baggage seizures, United 
States v. Place, 462 U.S. 696 ( 1 983), detention to prevent flight and to protect law enforcement officers, 
Michigan v. Summers, 452 U.S. 692 (1981), checkpoints to search for illegal aliens, United States v. 
Martinez-Fuerte, 428 U.S. 543 (1976), and temporary stops and limited searches for weapons, Terry 
v. Ohio, 392 U.S. 1 (1968). The Court has cautioned, however, that a random search program cannot 
be designed to promote a general interest in crime control. See Indianapolis v. Edmond, 531 U.S. 32, 
41 (2000); Delaware v. Prouse, 440 U.S. 648, 659 n.18 (1979). 

Reasonableness does not lend itself to precise tests or formulations. Nonetheless, in reviewing 
warrantless search programs, the Court generally has balanced the government’s interest against intrusion 
into privacy interests. “When faced with special law enforcement needs, diminished expectations of 
privacy, minimal intrusions, or the hke, the Court has found that certain general, or individual, circumstances 
may render a warrantless search or seizure reasonable.” Illinois v. McArthur, 121 S. Ct. 946, 949 
(2001). Or, as the Court has described it, warrantless searches may be justified if the government has 
“special needs” that are unrelated to normal law enforcement. In these situations, the Court has found a 
search reasonable when, under the totality of the circumstances, the “importance of the governmental 
interests ” has outweighed the “nature and quality of the intrusion on the individual ’s Fourth Amendment 
interests.” Tennessee v. Gamer, 471 U.S. 1, 8 (1985). 

B. 

This analysis suggests that the Fourth Amendment would permit warrantless electronic surveillance 
if the government’s interest outweighs intrusions into privacy interests. It should be clear that the 
President’s directive fells within the “special needs” exception to the warrant requirement that calls for such 
a balancing test The surveillance program is not designed to advance a “general interest in crime control,” 
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Edmond, 53 1 U. S . at 44, but instead seeks to protect the national security by preventing terrorist attacks 
upon the United States. As the national security search cases discussed in Part II recognize, defending the 
nation from foreign threats is a wholly different enteiprise than ordinary crime control, and this difference 
justifies examination ofthe government’s action solely for its reasonableness. Indeed, as the Supreme 
Court recognized in Edmond, warrantless, random searches undertaken for national security purposes, 
such as forestalling a terrorist attack on an American city, would be constitutional even if the same search 
technique, when undertaken for general crime control, would fail Fourth Amendment standards 

Applying this standard, we find that the government ’s interest here is perhaps of the highest order 
- that of protecting the nation from attack. Indeed, the factors justifying warrantless searches for national 
security reasons are more compelling now than at the time ofthe earlier lower court decisions discussed 
in Part II. While upholding warrantless searches for national security purposes, those earlier decisions had 
not taken place during atime ofactual hostilities promptedby asurprise, direct attack uponcivilian and 
military targets within the United States. A direct attack on the United States has placed the Nation in a 
state of armed conflict; defending the nation is perhaps the most important function of government . As the 
Supreme Court has observed, “It is ‘obvious and unarguable’ that no governmental interest is more 
compelling than the security of the Nation.” Haig v. Agee, 453 U. S. 280, 307 ( 1 98 1) . As Alexander 
Hamilton observed in The Federalist, “there can be no limitation of that authority, which is to provide for 
the defence and protection ofthe community, in any matter essential to its efficacy. ” The Federalist No. 
23, at 147-48 (Alexander Hamilton) (Jacob E. Cooke ed., 1961). If the situation warrants, the 
Constitution recognizes that the federal government, and indeed the President, must have the maximum 
power permissible under the Constitution to prevent and defeat attacks upon the Nation. 

In authorizing an electronic surveillance program, the President should layout the proper factual 
predicates for finding that the terrorist attacks had created a compelling governmental interest. The 
September 1 1 , 200 1 attacks caused thousands of deaths and even more casualties, and damaged both 
the central command and control facility for the Nation’s military establishment and the center of the 
country’s private financial system In light of information that would be provided by the intelligence 
community and the military, the President could further conclude that terrorists continue to have the ability 
and the intention to undertake further attacks on the United States. Given the damage caused by the 
attacks on September 1 1 , 200 1 , the President could judge that future terrorist attacks could cause massive 
damage and casualties and threatens the continuity ofthe federal government. He could conclude that such 
circumstances justify a compelling interest on the partofthe government to protect the United States and 
its citizens from further terrorist attack. It seems certain that the federal courts would defer to the 
President’s determination on whether the United States is threatened by attack and what measures are 
necessary to respond. See, e.g.. The Prize Cases, 61 U.S. 635, 670 (1862) (decision whether to 
consider rebellion a war is a question to be decided by the President) . These determinations rest at the 
core ofthe President’s power as Commander-in-Chief andhis role as representative ofthe Nation in its 
foreign affairs. See United States v. Curtiss-Wright Export Corp ., 299 U.S. 304 (1936). 
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Under the Constitution’s design, it is the President who is primarily responsible for advancing that 
compelling interest. The text, structure, and history ofthe Constitution establish that the President bears 
the constitutional duty, and therefore the power, to ensure the security ofthe United States in situations of 
grave and unforeseen emergency. Seegenerally Memorandum for Timothy E Flanigan, DeputyCounsel 
to the President, from John C. Yoo, Deputy Assistant Attorney General, Re: The President's 
Constitutional Authority to Conduct Military Operations Against Terrorists and Nations Supporting 
Them (Sept. 25, 2001). Both the Vesting Clause, U S. Const art. II, § 1 , cl. 1, and the Commander in 
Chief Clause, id , § 2, cl. 1 , vest in the President the power to deploy military force in the defense ofthe 
United States. The Constitution makes explicit the President’s obligation to safeguard the nation’s security 
by whatever lawful means are available by imposing on him the duty to “take Care that the Laws be 
faithfully executed ” Id., § 3. The constitutional text and structure are confirmed by the practical 
consideration that national security decisions require a unity in purpose and energy in action that 
characterize the Presidency rather than Congress. As Alexander Hamilton explained, ”{o] f all the cares 
or concerns of government, the direction of war most peculiarly demands those qualities which distinguish 
the exercise ofpower by asingle hand.” Th c Federalist No. 74, at 500 (Alexander Hamilton) (Jacob E. 
Cooke ed. 1961). 


Surveillance initiated in response to the September 1 1 attacks would clearly advance this interest. 
The President would be exercising his powers as Commander-in-Chief and Chief Executive to direct 
military action against A1 Qaeda and T aliban forces m Afghanistan, and to use the armed forces to protect 
United States citizens at home. Congress has approved the use of military force in response to the 
September 1 1 attacks. Pub L. No. 107-40, 115 Stat. 224(2001). It is well established that the President 
has the independent constitutional authority as Commander-in-Chief to gather intelligence in support of 
military and national security operations, and to employ covertmeans, if necessary, to doso. SeeTotten 
v. United States, 92 U.S. 105, 106 (1876). The President’s “constitutional power to gather foreign 
intelligence,’’ Warrantless Foreign Intelligence Surveillance - Use of Television - Beepers, 2 Op. 
O.L.C. 14, 15 ( 1978), includes the discretion to use the most effective means of obtaining information, and 
to safeguard those means. Intelligence gathering is a necessary function that enables the President to carry 
out these authorities effectively. The Commandcr-in-Chief needs accurate and comprehensive intelligence 
on enemy movements, plans, and threats in order to best deploy the United States armed forces and to 
successfully execute military plans. Warrantless searches could provide the most effective method, in the 
President’s judgment, to obtain information necessary for him to carry out his constitutional responsibility 
to defend the Nation from attack. 


By contrast, the intrusion into an individual citizen’s privacy interests may not be seen as so serious 
as outweighing the government’s most compelling of interests. The searches that would take place are as 
not as intrusive as those which occur when the government monitors the communications of a target in the 
normal Title HI or FISA context. These often require an agent to consciously and actively listen in to 
telephone conversations. Here, as we understand itj 
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If privacy interests arc viewed as intruded upon only ls that 

Fourth Amendment interests would not outweigh the compelling governmental interest present here hi the 
context of roadblocks to stop drunken drivers, another area of “special needs” under the Fourth 
Amendment, the Court has permitted warrantless searches. See Michigan Dep 7 of State Police v. Sitz, 
496 U.S. 444 ( 1 990). There, the Court found that a roadblock constituted a “reasonable” search due to 
the magnitude of the drunken driver problem and the deaths it causes - in fact, the court compared the 
death toll from drunk drivers to the casualties on a battlefield. Id. at 45 1 . It found that this interest 
outweighed the intrusion into pri vacy at a checkpoint stop, which it characterized as “brief in terms of 
duration andintensity Similarh 

i in the case ofaroadblock, where a^^^Haw enforcement officer stops each driver to examine 
whether they arc inebriated. It seems that if the Supreme Cour t were willing to uphold drunk dri ver 
checkpoints, it would be equally or even more willing to allo\ 



B1 

B3 


B1 

B3 


B1 

B3 


The restriction of a surveillance program only to those communications which originate or terminate 
in a foreign country or which involve terrorists further reduces any possible intrusion into individual privacy 
interests. If probable cause is required, it seems that DOD would need specific evidence before deciding 
which messages to intercept Thus, for example, DOD must have some information that a certain person 
might be a terrorist, or that a certain phone line might be used by a terrorist, before it can capture the 
communications. This means that the NSA cannot intercept communications for which it bas no such 
evidence. This would be the case even if the President were to require that there be reasonable grounds 
to believe that the communications involve the relevant foreign country or terrorists . This bas the effect o f 
excluding communications for which DOD bas no reason to suspect contain terrorist communications or 
communications with the foreign country, meaning that most innocent communications will not be 


4 Another factor examined by the Court was effectiveness of the warrantless search. The Court 
has cautioned that searches not be random and discretionless because of a lack of empirical evidence 
that the means would promote the government’s interest. It should be made clear, however, that the 
standard employed by the Court has been low. In the roadblock context, for example, the Court has 
found reasonable roadblocks for drunk drivers that detained only 1 .6 percent of all drivers stopped, 
and checkpoints for illegal aliens that detained only 0. 1 2 percent of all vehicles detained. 
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intercepted. 

Further, limiting the search parameters to international communications could further alleviate any 
intrusion into individual privacy interests. As our discussion of the border search exception in Part ID made 
clear, the government has the constitutional authority to search anything that crosses the Nation’s borders 
without violating the Fourth Amendment. To be sure, there is substantial doubt about whether this power 
could apply to searches involving the content of the communications. Nonetheless, United States v. 
Ramsey, 43 1 US. 606 ( 1 977) (warrantless search of incoming international mail does not violate Fourth 
Amendment), suggests strongly that individuals have reduced privacy interests when they or their 
possessions and letters cross the borders ofthe United States. If individuals have reduced privacy interests 
in international mail, as Ramsey held, then it seems logical to assume that they also have a reduced privacy 
interest in international electronic communications as well. As Ramseyhc\<\, the method by which an item 
entered the country is irrelevant for Fourth Amendment purposes. 

Just to be clear in conclusion We are not claiming that the government has an unrestricted right 
to examine the contents of all international letters and other forms of communication. Rather, we are only 
suggesting that an individual has a reduced privacy interest in international communications Therefore, in 
applying the balancing test called for by the Fourth Amendment’s reasonableness analysis, we face a 
situation here where the government’s interest on one side- that ofprotecting the Nation from direct attack 
— is the highest known to the Constitution. On the other side of the scale, the intrusion into individual 
privacy interests is greatly reduced due to the international nature ofthe communications. Thus, we believe 
there to be substantial justification for a warrantless electronic surveillance program, undertaken in response 
to the September 1 1, 2001 attacks, that would be reasonable under the Fourth Amendment. 

I would welcome the opportunity to discuss these issues in more detail. Please contact me, at 202- 
514-2069, or iohn.c.voo@usdoi.gov. if you have any further questions. 


Sincerely, 

Deputy Assistant Attorney General 
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AUTHORITY FOR WARRANTLESS NATIONAL SECURITY SEARCHES 


Presidents have long asserted the constitutional authority to order searches, even without 
judicial warrants, where necessary to protect the national security against foreign powers and their 
agents. The courts have repeatedly upheld the exercise of this authority. 

A memorandum from President Franklin D. Roosevelt to Attorney General Robert H. Jackson, 
dated May 21, 1940, authorized the use of wiretaps in matters “involving the defense of the nation.” 
See United States v. United States District Court for the Eastern District of Michigan, 407 U.S. 

297, 311 n. 10 (1972) (“ Keith ”). The President directed the Attorney General “to secure information 
by listening devices [directed at] the conversation or other communications of persons suspected of 
subversive activities against the government of the United States, including suspected spies,” while 
asking the Attorney General “to limit these investigations so conducted to a minimum and to limit them 
insofar as possible as to aliens.” See Electronic Surveillance Within the United States for Foreign 
Intelligence Purposes: Hearings Before the Subcomm. on Intelligence and the Rights of Americans of 
the Select Comm on Intelligence, 94th Cong., 2d Sess. 24 (1976) (statement of Attorney General 
Edward H. Levi) (“Levi Statement”). President Roosevelt issued the memorandum after the House of 
Representatives passed a joint resolution to sanction wiretapping by the FBI for national security 
purposes, but the Senate failed to act. See Americo R. Cinquegrana, The Walls and Wires Have 
Ears: The Background and First Ten Years of the Foreign Intelligence Surveillance Act of 1978, 

137 U. Pa. L. Rev. 793, 797-98 (1989). 

By a letter dated July 17, 1946, Attorney General Tom C. Clark reminded President Truman of 
the 1 940 directive, which had been followed by Attorneys General Jackson and Francis Biddle. At 
Attorney General Clark’s request, the President approved the continuation of the authority, see Levi 
Statement at 24, and even broadened it to reach “internal security cases.” Keith, 407 U.S. at 31 1 and 
n. 1 0. In the Eisenhower Administration, Attorney General Herbert Brownell, as the Supreme Court 
noted in Keith, advocated the use electronic surveillance both in internal and international security 
matters. 407 U.S. at 3 1 1 . 

In 1965, President Johnson announced a policy under which warrantless wiretaps would be 
limited to national security matters. Levi Statement at 26. Attorney General Katzenbach then wrote 
that he saw “no need to curtail any such activities in the national security field.” Id. Attorney General 
Richardson stated in 1973 that, to approve a warrantless surveillance, he would need to be convinced 
that it was necessary “(1) to protect the nation against actual or potential attack or other hostile acts of 
a foreign power, (2) to obtain foreign intelligence information deemed essential to the security of the 
United States, or (3) to protect national security information against foreign intelligence activities.” Id. 
at 27. When Attorney General Levi testified in 1976, he gave a similar list, adding that a warrantless 
surveillance could also be used “to obtain information certified as necessary for the conduct of foreign 



affairs matters important to the national security of the United States ” Id. 

Warrantless electronic surveillance of agents of foreign powers thus continued until the passage 
in 1978 of the Foreign Intelligence Surveillance Act, 18 U.S.C. §§ 1801-29. Although the Supreme 
Court never ruled on the legality of warrantless searches as to agents of foreign powers, see Keith, 407 
U.S. at 321-22 (requiring a warrant in domestic security cases but reserving issue where a foreign 
power or its agents were involved), the courts of appeals repeatedly sustained the lawfulness of such 
searches. United States v. Truong Dinh Hung, 629 F.2d 908, 914 (4th Cir. 1980), United States 
v. Buck, 548 F.2d 871, 875 (9th Cir. 1977); United States v. Brown, 484 F.2d 418 (5th Cir. 1973); 
United States v. Butenko, 494 F.2d 593, 606 (3d Cir. 1974); United States v. Clay, 430 F.2d 165 
(5th Cir. 1970), rev ’d on other grounds, 403 U.S. 698 (1971); but see Zweibon v. Mitchell, 516 
F.2d 594, 651 (D.C. Cir. 1975) (dictum in plurality opinion). The Fourth Circuit held, for example, 
that “because of the need of the executive branch for flexibility, its practical experience, and its 
constitutional competence, the courts should not require the executive to secure a warrant each time it 
conducts foreign intelligence surveillance.” Truong, 629 F.2d at 914. As the court elaborated, 
“attempts to counter foreign threats to the national security require the utmost stealth, speed, and 
secrecy,” and a “warrant requirement would add a procedural hurdle that would reduce the flexibility of 
executive foreign intelligence initiatives, in some cases delay executive response to foreign intelligence 
threats, and increase the chance of leaks regarding sensitive executive operations.” Id. at 913 (citations 
and footnote omitted). Furthermore, “the executive possesses unparalleled expertise to make the 
decisions whether to conduct foreign intelligence surveillance.” Id. (citations omitted). And [pjerhaps 
most crucially, the executive branch not only has superior expertise in the area of foreign intelligence, it 
is also constitutionally designated as the pre-eminent authority in foreign affairs. Id. at 914 (citations 
omitted). In this pre-statutory context, two courts of appeals, the Fourth Circuit in Truong (id. at 915) 
and the Third Circuit in Butenko (494 F.2d at 606), would have limited the authority to instances 
where the primary purpose of the search was to obtain foreign intelligence.” 

The passage of FISA created an effective means for issuance of judicial orders for electronic 
surveillance in national security matters. Congress, however, had not given the Foreign Intelligence 
Surveillance Court the power to issue orders for physical searches. After nevertheless granting orders 
in three instances during the Carter Administration, the court ruled early in the Reagan Administration, 
as the Justice Department then argued, that it lacked jurisdiction to approve physical searches. See S. 
Rep. 103-296, at 36-37 (1994). Thus, physical searches after the ruling had to approved by the 
Attorney General without a judicial warrant. Id. at 37. In 1994, after the use of warrantless physical 
searches in the Aldrich Ames case, Congress concluded that “from the standpoint of protecting the 
constitutional rights of Americans, from the standpoint of bringing greater legal certainty to this area, 
from the standpoint of avoiding problems with future espionage prosecutions, and from the standpoint 
of protecting federal officers and employees from potential civil liability, id., FISA should be amended 
to cover physical searches. Id. at 40. 
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(U) Title III of the Foreign Intelligence Surveillance 
Act Amendments Act of 2008 required the Inspectors General 
(IGs) of the elements of the Intelligence Community that 
participated in the President's Surveillance Program (PSP) to 
conduct a comprehensive review of the Program. The IGs of 
the Department of Justice (DoJ), the Department of Defense 
(DoD) , the Central intelligence Agency (CIA) , the National 
Security Agency (NSA) , and the Office of the Director of 
National Intelligence (ODNI) participated in the review 
required under the Act. The Act required the IGs to submit a 
comprehensive report on the review to the Senate Select 
Committee on Intelligence, the Senate Committee on the 
Judiciary, the House Permanent Select Committee on 
Intelligence , and the House Committee on the Judiciary. 

(U) Because many aspects of the PSP remain classified, 
and in order to provide the Congressional committees the 
complete results of our review, we have prepared this 
classified report on the PSP. The report is in three 
volumes : 

o Volume I summarizes the collective results of the 
IGs 1 review. 

o Volume II contains the individual reports prepared 
and issued by the DoD, CIA, NSA, and ODNI IGs. 

o Volume III contains the report prepared and issued 
by the DoJ IG. 

(U) The unclassified report on the PSP required by 
Title III has been provided to the Congressional committees 
in a separately bound volume. 
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(TSf/SL'/Q'C/NF) la response to the terrorist attacks of 11 September 2001, on 
4 October 2001, President George W. Bush issued a Top Secret authorization to the 
Secretary of Defense directing that the signals intelligence (SIGliNT) capabilities of the 
National Security Agency (MSA) be used to detect and prevent further attacks in the 
United States, The Presidential Authorization stated that an extraordinary emergency 
existed permitting the use of electronic surveillance within tlre.United States for 
counterterrorism purposes, without a court order, under certain circumstances , For more 
than five years, the Presidential Authorization was renewed at 30- to 60-day intervals to 
authorize the highly classified NS A surveillance program, which is referred to throughout 
this report as the President's Surveillance Program (PSP), 1 



Under the Presidential Authorizations, the NS A intercepted the 
content of international telephone and Internet communications of both U.S. and non-U.S, 
persons. In addition, the NS A collected telephone and Internet metadata- 
communications signaling information showing contacts between and among telephone 
numbers and InteLTOtcramumcations^d^se^to^otm^^ghecont^snffe 

L’Oiriiiiuniciilii'ii---. f t '■'A " Apr. A f-TA Arf ■ - : - v.A' 1 :: 1 AAAuA r.V‘1: 

[ IStaB The content and metadata information was 

analyzed bytheNSA, working with other members of the Intelligence Community (IC), to 
crenerate intelligence reports. These reports were sent to the Federal Bureau of 
Investigation (FBI), tlie Central Intelligence Agency (CIA), and other hitelligence 


organizations. 

(U) The scope of collection permitted under the Presidential Authorizations varied 
over time. In stages between July 2004 and January 2007, NSA ceased PSP collection 
activities under Presidential authorization and resumed them under four separate court 
orders: issued in accordance with die Foreign Intelligence Surveillance Act of 1978 as 
amended (FISA), 2 


(U) Scope of the Review 

(U) Title HI of the Foreign Intelligence Surveillance Act Amendments Act of 2008 
(FIS A Amendments Act) — signed into law on 10 July 2008 required the inspectors 


1 (S//NF ) The cover term NSA uses to protect the President's Surveillance Program is STELLARW1ND. 

2 (U) Unless otherwise indicated, references to FISA in this report are to the statute as it existed prior to being 

amended in 2008, 






general of the elements of the IC that participated in the PSP to conduct a comprehensive 
review of the program. 3 The Act required that the review examine: 

(A) all of the facts necessary to describe the establishment, 
implementation, product, and use of the product of the Program; 

(B) access to legal reviews of the Program and access to information 
about Hie Program; 

(G) communications with, and participation of, individuals and entities 
in the private sector related to the Program; i 

(D) interaction with the Foreign Intelligence Surveillance Court and. 
transition to court orders related to the Program; and 

(E) any other matters Identified by any such Inspector General that 
would enable that Inspector General to complete a review of the 
Program, with respect to such Department or element. 

(U) The Inspectors General (IGs) of the Department of Defense (DoD), the Department 
of Justice (DoJ), the CIA, the NSA, and the Office of the Director of National Intelligence 
(ODNI) conducted the review required under the Act. This report summarizes the: collective 
results of the IGs' review. Conclusions and recommendations in this report that are attributed 
to a particular IG should be understood to represent thatIG's opinion. Individual reports 
detail the results of each IG's review and are annexes to this report. All of the reports have 
been classified in accordance with die program’s classification guide, which was revised 
during our review and re-issued on 21 January 2009. 

(U) Title HI of the FISA Amendments Act also required that the report of any 
investigation of matters relating to the PSP conducted by the DoJ, Office of Professional 
Responsibility (OPR) be provided to the DoJ IG, and that the findings and conclusions of 
such investigation be included in the DoJ IG's review. OPR intends to review whether any 
standards of professional conduct were violated in the preparation of the first series of legal 
memorandums supporting the PSP. OPR has not yet completed its review or provided its 
findings and conclusions to the DoJ IG. 

(U) Methodology 

(U) During the course of tin's review, the participating IGs conducted approximately 
200 interviews. Among the individuals we interviewed were: former White House Counsel 
and Attorney General Alberto R. Gonzales; former Deputy Attorney General 
James B. Comey; FBI Director Robert S. Mueller, III; former Secretary of Defense 


3 (U) The President’s Surveillance Program is defined in the Act as the intelligence activity involving 
communications that was authorized by the President during the period beginning on 11 September 2001 and 
ending on 1 7 January 2007, including the program referred to by the President in a radio address on 
17 December 2005 (commonly known as the Terrorist Surveillance Program), 
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Donald H. Rumsfeld; former NSA Director, Principal Deputy Director of National 
Intelligence, and CIA Director Michael V. Hayden; former Director of Central Intelligence 
(DC!) and CIA Director Porter J, Goss; NSA Director Lieutenant General 
Keith B. Alexander; former Directors of National Intelligence John D. Negroponte and 
J. M. McConnell; and former National Counterterrorism Center (NCTC) Director 
John O. Brennan. Certain other persons who had significant involvement in the PSP either 
declined or did not respond to our requests for an interview, including former Deputy 
Secretary of Defense Paul D. Wolfowitz; former Chief of Staff to President Bush 
Andrew H. Card; David S. Addington, former Counsel to Vice President Richard B. Cheney; 
former Attorney General John D. Ashcroft; former Deputy Assistant Attorney General 
John Yoo; and former DCI George J. 

~ (S//N1 ' " )- We interviewed former NSa |~ ,y v * ' well as leadership Ififi 

theNS ^ignsls Intelligence Directorate ( SID). We 

:ia Bm 


interviewed personnel from die C 


1 - senior FBI Counterterrorism Division officials; FBI special agents 
senior officials from DoJ's Criminal and National Security 
Divisions; and current and former senior NCTC officials. We also interviewed DoJ officrals 
and office of general counsel officials from the participating organizations who were 
involved in legal reviews of the PSP and/or had access to the memorandums supporting the 
legality of the PSP. 


(S//NF - ) - We examined thousands of electronic and hardcopy documents, including the 
Presidential Authorizations, terrorist threat assessments, legal memorandums, applicable 
regulations and policies, briefings, reports, correspondence, and notes. We obtained access 
to an FBI database of PSP-derived leads that had been disseminated to FBI field offices. 

We used the database to confirm information obtained through interviews and to assist in our 
analysis of FBI investigations that utilized PSP information. We evaluated the justifications 
included in the requests for information (RFIs) submitted by the CIA to the NS A to 
determine whether they were in accordance with program guidelines. Reports of piioi 
reviews and investigations of the PSP conducted by the NSA IG were also utilized in our 
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(U) INCEPTION OF TH E PRESIDENT'S 
SURVEILLANCE PROGRAM 

(U) National Security Agency Counterterrorism 
Efforts Prior to 11 September 2001 


- CG//NT) For more than a decade before the terrorist attacks of 1 1 September 2001, 
NSA was applying its SIGINT capabilities against terrorist targets in response to IG 
requirements, 1 The NSA, SID, Counterterrorism (CT) Product Line led these efforts. NSA 
was authorized by Executive Order (£.0.) 12333, United States Intelligence. Activities, 

4 December 1981, as amended, to collect, process, and disseminate SIGINT information 
for foreign intelligence and counterintelligence purposes in accordance with DCI guidance 
and to support the conduct of military operations under the guidance of the Secretary of 
Defense. It is the policy of U.S. Government entities that conduct SIGINT activities that 
they will collect, retain, and disseminate only foreign communications. In September 
2001, NSA ’s compliance procedures defined foreign communications as communications 
having at least one communicant outside the United States, communications entirely 
among foreign powers, or communications between a foreign power and officers or 
employees of a foreign power. Alt other communications were considered domestic 
communications. NSA was not authorized under E.O. 12333 to collect communications 
from a wire in the United States without a court order unless the communications 
originated and terminated outside the United States or met applicable exceptions to the 
requirement of a court order under FISA. 

(U) FISA, 50 U.S.C. § 1801, etseq., was enacted in 1978 to "provide legislative 
authorization and regulation for all electronic surveillance conducted within tire United 
States for foreign intelligence purposes." FISA authorizes the Federal Government to 
engage in electronic surveillance and physical searches, to use pen register and trap and 
trace devices, and to obtain business records to acquire foreign intelligence information by 
targeting foreign powers and agents of foreign powers inside the United States. 4 As a 
general rule, the FISC must first approve an application for a Warrant before the 
government may initiate electronic surveillance. 



(S//SJ//NF) Prior to the PSP, NSA authority to intercept foreign communications 

included the Director, NSA’s authority to approve the targeting of communications with 
one communicant within the United States if technical devices could be employed to limit 
collection to 
United 


4 (TJ) The term "pen register" is defined in 1 8 U.S.C. § 3127 as a device or process which, records or decodes 
dialing, routing, addressing, or signaling, information transmitted by an instrument or facility from which a wire or 
electronic communication is transmitted, provided, however, that. such information shall not include the contents 
of any communication. The term "trap and trace device" is defined in 18 U.S.C. § 3127 as a device or process 
which captures the incoming electronic or other impulses which identify the originating number or other dialing, 
routing, addressing, and signaling information reasonably likely to identify the source of a wire or electronic 
communication, provided, however, that such information shall not include the contents of any communication. 
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If technical devices could not be used to limit 


select’d 


Would be presumed to be of foreign intelligence value and could be provide 
tn the FBI. Hayden told us that his actions were a “tactical decision’ and that he was 
operating in a unique environment because it was widely believed that more terrorist 
attacks on U,S. soil were imminent. 
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Hayden's 14 September 2001 approval memorandum stated ^ t x ^^ pse , 

targeting was to facilitate “dialing analysis/contact chaining. NSA Office of G 
Counsel (OGC) personnel concurred with the proposed activity, but provided a 
handwritten note to Hayden stating that chaining was permitted only on foreign, numbers^ 
Id no U.S. number could be chain ed without a court order. Collection of the content* 

I rpl^^H W as not addressed in the memorandum. However, other 

docmnentationiSSSs^OGC and SID personnel understood that Hayden also 
had approved content collection and analysis. NSA OGC personnel told us that Hayden 
dction was a lawful exercise of his authority under E.0. 12333. In addition , aocorgnj to 
NSA’s Deputy General Counsel, Hayden had 


~f S//NF ) In late September, Hayden infonned Tenet that he had expanded SIGTN 
operations under E.O. 12333 authority. According to Hayden, Tenet later said that he had 
explained the NSA’s expanded SIGINT operations to Vice President Cheney during a 
meeting at the White House. On 2 October 2001, Hayden briefed l the House Pc™anen 
Select Committee on Intelligence on his decision to expand operations under E.O. 12333 
and informed members of the Senate Select Committee on Intelligence by telephone. 






(U) MSA Explored Options to Improve 
S1G1WT Collection and Address 
intelligence Gaps on Terrorist Targets 

(S//NF) Hayden did not attend the meeting at the White House at which Tenet- 
explained the NS A's expanded SIGINT operations to the Vice President. According to 
Hayden, Tenet told him that during the meeting the Vice President aslced if the IC was 
doing everything possible to prevent another attack. The Vice President specifically asked 
Tenet if NSA could do more. Tenet then discussed tire matter with Hayden, Hayden told 
tenet that nothing more could be done within existing authorities. In a follow-up 
telephone conversation, Tenet asked Hayden what the NSA could do if it was provided 
additional authorities. To formulate a response, Hayden met with NS A personnel, who 
were already working to fill intelligence gaps, to identify additional authorities to support 
SIGINT collection activities that would be operationally useful and technically feasible, hr 
particular, discussions focused on how NSA might bridge the “international gap,” i.e., 
collection of international communications in which one communicant was within the 
United States, 


(U) In the days immediately after 11 September 2001, the House Permanent Select 
Committee on Intelligence asked NSA for technical assistance in drafting a proposal. to 
amend FISA to give the President authority to conduct electronic surveillance without a 
court order to obtain foreign intelligence information. On 20 September 200 1, the NSA 
General Counsel wrote to White House Counsel Gonzales asking if the proposed 
amendment to FISA had merit. We found no record of a response to the NSA General 
Counsel's writing and could not determine why the proposal to amend FISA was not 
pursued at that time. 


(U) Hayden said that, in Iris professional judgment, NSA could not address the 
intelligence gap using FISA. The process for obtaining FISC orders was slow; it involved 
extensive coordination and separate legal and policy reviews by several agencies, 
Although FISA's emergency authorization provision permitted 72 hours of surveillance 
before obtaining a court order, it did not allow the government- to undertake. surveillance 
immediately, Rather, the Attorney General had to ensure that emergency surveillance 
woul d satisfy the standards articulated in FISA and be acceptable to th&PISC. 







Against Terrorist Targets Were Discussed 
With the .White House 

— (S //NF) - H ayden recalled that, after consulting with NSA personnel, he discussed with 
the White House how FISA constrained NSA collection o£ communications earned on a 
wire in the United States. Hayden explained that NSA could not collect from a wire in the 
United States, without a court order, content or metadata from communications that 
originated and/or terminated in the United States. Hayden also said that communications 
metadata do not have the same level of constitutional protection as the content of 
communications and that access to metadata concerning communications having one end 
in the United States would significantly enhance NSA’s analytic capabilities. Hayden 
suggested that the ability to collect communications that originated or terminated in the 
United States without a court order would increase NSA’s speed and agility. After two 
additional meetings with Vice President Cheney to discuss farther how NSA collection 
capabilities could be expanded along the lines described at the White House meeting, the 
Vice President, told Hayden to work out a solution with Counsel to the Vice President 
David Addington. 

(U) Authorization of the 
President's Surveillance Program 

- (TS//SI//NP - ) According to Hayden, Addington drafted the Fust Presidential 
Authorization of the PSP. Hayden characterized himself as the “subject matter expert,” 
and lie said that no other NSA personnel, including the General Counsel, participated in 
draftingthe authorization. Hayden also said that Do J personnel had not been involved in 
bis discussions with Addington concerning Presidential authorization of the PSP. The PSP 
came into existence on 4 October 2Q01, when President Bush signed the Presidential 
Authorization drafted by Addington. The authorization was entitled: Presidential 
Authorization for Specified Electronic Smveilhmce Activities during a Limited Period to 
Detect and Prevent Acts of Terrorism within the United States. Between 4 October 2001 
and 8 December 2006, President Bush signed 43 authorizations, exclusive of modifications 
and other program-related memoranda to the Secretary of Defense. 

(U) SIGIMT Activities Authorized Under the Program 

(TS//STL W//S 1//0 C/N Pj The 4 October 2001 Presidential Authorization directed the 
Secretary of Defense to "use the capabilities of the Department of Defense, including but 
not limited to the signals intelligence capabilities of the National Security Agency, to 
collect foreign intelligence by electronic surveillance," provided the surveillance was 
intended to: 
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(a) acquire a communication (including but not limited to a wire 
communication carried into or out of the United States by cable) for 


|a party to such 

communication is a group engaged in international terrorism, or 
activities in preparation therefor, or an agent of such a group; or 


(b) acquire, with respect to a communication, header/router/addressing- 
lype information, including telecommunications dialing-type data, but 
not the contents of the communication, when (i) at least one party to 
such communication is outside the United States or (ii) no party to such 
communication is known, to be a citizen of the United States, 



rrn//STLW//ai//Qf^ft^a || ,Thf^|sygrft«8trT<»TiHnl AnflinriTatinn allnWed NS A fr 


(b)(1), (b)(3) 


intercept the content oi| 

any communication, including those to, from, or exclusively within the United States, 
where probabl e cause existed to believe one of the communicants was engaged in 
international terrorism, The authorization also allowed the NS A to acquire telephony and 
Internet metadata where one end of the communication was outside the United States or 
neither communicant was known to be a U.S. citizen. For telephone calls, metadata 
generally referred to “dialing-type information” (the originating and terminating telephone 
numbers, and tire date, time, and duration of the call), but not the content of the call. For 


(TS//STIW//SJ//OC/MF) - The Secretary of Defense directed NS A, in writing, on 
S October 2001 tCLgSiSJj&li&A^Jtorization to conduct specified electronic surveillance on 
targets related intern ational terrorism . 1 ' Because the surveillance was 

conducted in the United States. included^glA^^H communications into or out of the 
United States, and a subset of these communications was to or from persons in the United 
States, the surveillance otherwise would have required a FISC order. NSA was also 
allowed to retain, process, analyze, and disseminate intelligence from communications 
acquired under tire Presidential Authorization. 


-(TS//STL - W//S I//0 C/NF) In addition to allowing the interception of the content of 
communications into or out of the United States, paragraph (a)(ii) of the first Presidential 
Authorization allowed NSA to intercept the content of purely domestic communications. 
Hayden told us he did not realize this until Addington specifically raised the subject during 


k(S//N P) Although Ihe authorization “was not limited to the signals intelligence capabilities of the National 
Security Agency/'' DoD’s operational involvement in the PSP was limited to activities undertaken by NSA. 
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a meeting to discuss renewing the authorization. According to Hayden, he told Addington 
that NS A would not collect domestic communications because NSA is a foreign 
intelligence agency, its infrastructure did not support domestic collection, and he would 
require such a high evidentiary standard to justify intercepting purely domestic 
communication that such cases might just as well go to the FISC. 

(U) Content of the Presidential Authorizations 
and Department of Justice Certification 
as to Form and Legality 

_ (S//MP) Each of the Presidential Authorizations included a finding to the effect that 
terrorist groups of global reach possessed the intent and capability to attack the United 
States, that an extraordinary emergency continued to exist, and that these circumstances 
constiiuted ail urgent and compelling govenunental interest permitting electronic 
srurveillance within the United States for counterterrorism purposes, without judicial 
warrants or court orders. The primary authorities cited for the legality of the electronic 
surveillance and related activities were Article II of the Constitution and the 
IS September 2001 Authorization for Use of Military Force joint Resolution (AUMF). 

The authorizations further provided that any limitation in E.O. 12333 or any other 
Presidential directive inconsistent with the Presidential Authorizations shall not apply, to 
the extent of the inconsistency, to the electronic surveillance authorized under tire PSP. 
Each authorization also included the President's determination that, to assist in preserving 
the secrecy necessary to "detect and prevent acts of terrorism against the l Jniled States," 
the Secretary of Defense was to defer notification of the authorizations and the activities 
carried out pursuant to them to persons outside the Executive Branch. The President also 
noted liis intention to inform appropriate members of the Senate and the House of 
Representatives of the program "as soon as l judge that it can be done consistently with 
national defense needs." 

Ashcroft certified the first Presidential Authorization as to "form and 
legality" on 4 October 2001. According to NSA records, this was the same day that 
Ashcroft was read into the PSP. There was no legal requirement that the Presidential 
Authorizations of the PSP be certified by the Attorney General or other DoJ officials. 
Former senior DoJ official Patrick F. Philbin told us he thought one purpose of the 



the DoJ certifications served as official confirmation that DoJ had determined that the 
activities carried out under the program were lawful. 


(S//NF) Gonzales told us that approval of the program as to form and legality was not 
required as a matter of law, but he believed that it "added value" to the Presidential 
Authorization for three reasons. First, NSA was being asked to do something it had not 
done before, and it was important to assure the NSA that the Attorney General had 
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Third, for "purely political considerations," the Attorney General's approval of 
the program would have value "prospectively" in the event of Congressional or inspector 
general reviews of the program. 

(U) The Presidential Authorizations were issued at intervals of approximately 30 to 
60 days. Bradbury said that the main reason for periodically reauthorizing the program 
was to ensure that the Presidential Authorizations were reviewed frequently to assess the 
program's value and effectiveness. As the period for each Presidential Authorization drew 
to a close, the DCI prepared a threat assessment memorandum for the President describing 
the current state of potential terrorist threats to tire United States. 


(U) The Threat Assessment Memorandums 
Supporting Presidential Authorization of the Program 


- (S/MF) - From October 2001 to May 2003, the CIA prepared the threat assessment 
memorandums that supported Presidential authorization and periodic reauthorization of the 
PSP. The memorandums documented the current threat to the U.S. homeland and to U.S. 
interests abroad from ai-Qa’ida and affiliated terrorist organizations, The first threat 
assessment memorandum - — The Continuing Near-Term Threat from Usama Bin Ladin — 
was signed by the DC! on 4 October 2001 J Subsequent threat assessment memorandums 
were prepared every 30 to 60 days to correspond with the President's reauthorizations. 


- {S//NP) The DCI Chief of Staff, John H. Moseman, was the CIA focal point for 
prepadn^TMhrea^Mesangnlanglflglgadlim^According to Moseman, he directed the 

cia . — mm t 


current terrorist threat, focusing primadl 
those appraisals in a memorandum. 


jto prepare objective appraisals of the 


1 on threats to the homeland, and to document 

[analysts drew upon all sources of intelligence in 

preparing their threat assessments. Each of the memorandums focused primarily on the 
current threat situation and did notroutiuely provide information concerning previously 
reported threats or an assessment of the PSP's utility in addressing previously reported 
threats. 


- (SZ/NF) AfterggH completed its portion of the memorandums, Moseman added a 
paragraph at the end of the memorandums stating that the individuals and organizations 
involved in global terrorism (and discussed in the memorandums) possessed the capability 
and intention to undertake further terrorist attacks within the United States. Moseman 
recalled that the paragraph was provided to him initially by either Gonzales or Addington. 
Tire paragraph recommended that the President authorize the Secretary of Defense to 
employ within tire United States the capabilities of DoD, including but not limited to 
NSA’s SIGINT capabilities, to collect foreign intelligence by electronic surveillance. The 
paragraph described the types of communication and data that would be collected and the 


7 (U) The title of the threat assessment memorandums was changed to The Global War Against Terrorism in 




circumstances under which they could be collected. The draft threat assessment 
jugmprandums were reviewed by CIA Office of General Counsel attorneys assigned to 
HHjand CIA Acting General Counsel (Principal Deputy General Counsel), JolmA. Rizzo 
Rizzo told us that the draft memorandums were generally sufficient, but there were 
occasions when, based on bis experience with previous memorandums, he thought that 
draft memorandums con tained insufficient threat information or did not present a 
connxdiLUg case for reauthorization of the PSP. In such instances, Rizzo would request 
provide additional available threat information or make revisions to the draft 
memorandums, 

The threat assessment memorandums were then signed by the DCI and 

forwarded to the Secretary of Defense to be co-signed. Tenet signed most of the threat 
memorandums prepared during his tenure as DCI. There were no occasions when the DCI 
or Acting DCI withheld their signature from the threat assessment memorandums, The 
threat assessment memorandums were reviewed by DoFs OLC to assess whether there was 
"a sufficient factual basis demonstrating a threat of terrorist attacks in the United States for 
it to continue to be reasonable under the standards of th e Fourth Amendment for the 
President to [continue] to authorize the warrantless searches involved" in the program. 

OLC then advised the Attorney General whether the constitutional standard of 
reasonableness had been met and whether the Presidential Authorization could be certified 
as to form and legality. After review and approval as to form and legality by the Attorney 
General, the threat assessment memorandums were delivered to the White House to be 
attached to the PSP reauthorization memorandums signed by the President. 

■ (S//NF ) Re spons ibility for drafting the threat assessment memorandums was 
transferred fromH||to the newly-established Terrorist Threat Integration Center in May 
2003. This responsibility was retained by TTIC's successor organization, NCTC. The 
DCI continued to sign the threat assessment memorandums through 15 April 2005, 
Subsequent memorandums were signed by the Director of National Intelligence or his 
designee. 

(U) Early Revisions to the Presidential Authorizations 

(TSV/STLW//SI//QC/MF) On 2 November 2001, with the first authorization set to 
expire, President Bush signed a second Presidential Authorization of the PSP. The second 
authorization cited the same authorities in support of the President's actions, principally the 
Article II Commander-in-Chief powers and the AUMF. The second authorization also 
cited the same findings of a threat assessment concerning the magnitude of potential 
terrorist threats and the likelihood of their occurrence in the future. However, the scope of 
authorized content collection and metadata acquisition was redefined in the second 
Presidential Authorization. 

— (TS//STLW//S'l//0CffiiF) The language of the second Presidential Authorization 
changed in tliree respects die scope of collection and acquisition authorized under the PSP. 
First, tile "probable cause to believe" standard for the collection of Internet 
communications and telephone content was replaced with "based on the factual and 






practical considerations of everyday life on which reasonable and prudent persons act, 

there are reasonable grounds to believe " DoJ, Counsel for Intelligence Policy, 

James A. Baker told us this change was made by Addington because he believed the terms 
"probable cause" were "too Weighted" with usage injudicial opinions, Baker also said Ire 
believed the change to more colloquial language was made because the standard was to be 
applied by non-lawyers at the NSA. Second, the newly defined standard was to be appl ied 
to the belief that the communication "originated or terminated outside the United 
States . . The new language therefore eliminated the authority that existed in the first 
authorization to intercept the content of purely domestic communications. 

(TS//STLW/ST/Q C/E JF ) The third change in the scope of PSP collection and 
acquisition contained in the second Presidential Authorization was the inclusion of an 
additional (third) category of Internet and telephony metadata that could be acquired: 

(iii) based on the factual and practical considerations of everyday life on 
which reasonable and prudent persons act, there are specific and 
articulable facts giving reason to believe that such communication relates 
to international terrorism, or activities in preparation therefor. 

This language represented an expansion of collection authority to include metadata 
pertaining to certain communications even When, both parties were U.S. persons, as long as 
there were facts giving reason to believe that the communication was related to 
international terrorism. 




9 January 2002 concerning scope of authorized collection and acquisition became the 

standard for subsequent Presidential 


a third 
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(U) DoJ Office of Legal Counsel Memorandums 
Supporting Legality of the Program 

(SZ/b iT) OLG Deputy Assistant Attorney General John Yoo was responsible for 
drafting the first series of legal memorandums supporting the PSP. Yoo was the only OLC 
official read into the PSP from the program's inception until he left DoJ in May 2003. 












During Yoo’s tenure at .DoJ, he was one of only three DoJ officials read into the PSP. The 
other two were Ashcroft and Baker. OLC Assistant Attorney General Jay S. Bybee, Yoo’s 
direct supervisor, was never read into the program. 

Before the President authorized the PSP on 4 October 2001, Yoo had 
prepared a memorandum evaluating the legality of a hypothetical electronic surveillance 
program within the United States to monitor communications of potential terrorists. Iiis 
memorandum, dated 17 September 2001, was addressed to Deputy White House Counsel 
Timothy E* Flanigan and was entitled Constitutional Standards on Random Electronic 


random dated 4 October 2001, fa Gonzales, 





The first OLC memorandum explicitly a ddressing the legality of PSP was 


not drafted until after the program had been formally authorized by the President and after 
Ashcroft had certified the program as to form and legality. The first OLC opinion directly 
supporting the legality of the PSP was dated 2 November 2001, and was drafted by Yoo. 
Yoo acknowledged at the outset of his 2 November memorandum that "[bjecause of the 
highly sensitive nature of this subject and the time pressures involved, tins memorandum 
has not undergone the usual editing and review process for opinions that issue from our 



Presidential Authorization was "in tension with FISA." Yoo stated that FISA "purports to 
be the exclusive statutory means for conducting electronic surveillance for foreign 
intelligence." But Yoo then opined that "[sjuch a reading of FISA would be an 
unconstitutional infringement on the President's Article II authorities." Citing advice of 
OLC and DoJ's position as presented to Congress during passage of the USA PATRIOT 
Actseveral weeks earlier, Yoo characterized FISA as merely providing a "safe harbor for 
electronic surveillance," adding that it "cannot restrict the President's ability to engage in 
warrantless searches that protect the national security." 

Regarding whether the activities conducted under the PSP could be 
conducted under FISA, Yoo described the same potential impediments that he had cited in 
liis 4 October memorandum. Noting that the Presidential Authorization could be viewed as 
a violation of FISA's civil and criminal sanctions in 50 U.S.C. §§ 1809-10, Yoo opined that 
in this regard FISA represented an unconstitutional infringement on the President's 
Article II powers. According to Yoo, the ultimate test of whether the government may 
engage in warrantless electronic surveillance activities is whether such conduct is 
consistent with the Fourth Amendment, not whether it meets the standards of FISA. 
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(GJfxrfix Yoo wrote that reading FISA to restrict the President’s inherent authority to 

conduct fbrei.nn intelligence surveillance would raise' grave constitutional questions which, 
under the doctrine of constitutional 

conduct warrantless searches in the _ 

SSrriW are^lhich it has not-then the statute must he construed to avoid such 



a reading.” ! 

rTSASI^'-) Vnn's 2 November 2001 memorandum dismissed Fourth Amendment 
concerns to die extent that the audiorized collection involved non-U.S. persons outside 
United States Regarding those aspects of the program that involved interception of t 
SS — iclns of US. persons within the United Yoo aborted that 

B ^ess.;=s^:^^=T , . 

.protection against illegal searches and. seizures, in partbecause the Fourth Amendment is ; 
pSStMmed at cubing law enforcement abuses, finally, Yoo wrote thatbie ekctromc 
surveillance described in the Presidential Authorizations was reasonable under the 
Fourth Amendment and therefore did not require a warrant, i.e., m tins situation the 

cen crmiict' t's national security interest outwe:gbedtne indrvt&mls prune} 
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- (TS//SI//NF) In October 2002,. at Ashcroft's request, Yoo drafted another opinion 
concerning the PSP. The memorandum, dated 11 October 2002, reiterated the same basic 


(U) IMPLEMENTATION OF THE 
PRESIDENT’S SURVEILLANCE PROGRAM 


(U) NSA Implementation 



Oti 4 October 
th® PSP and briefed the -NS 


UK) 1 , Hitj dea received th© initial ftagiinfliial AuiiMiilran of 
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-fEStf SWNF) T elephone and Internet 
Communications Content Collection ancJ Analysis 


(T8//SI//NF) Content collection and analysis under die PSP was conducted in the 
same manner as collection and analysis conducted previously by the NS A under 
E.0. 12333 authority. NSA management applied standard minimization and specially 
designed procedures to task domestic selectors such as telephone numbers and e-mail 


addresses. Selectors had to meet two criteria before being tasked under the PSP: the 
purpose of the collection had to be to prevent and detect terrorist attacks in tire United 



(TS//SI//NF) NSA collection managers were responsible for ensuring that telephony 

and Internet communications selectors were appropriately added or removed from 
collection. Content collection for domestic selectors was sometimes approved for specific 
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time periods. Data collected under the PSP were stored in compartmented NS A databases, 
and access to the databases was strictly controlled. 

(TS//SJ//OC/NIA The maj ority of targets for content collection under the PSP were 
m telephone numbers and Internet comrounicatio nsjdtes ses. In 2008, NSA reported 

«mrl in nfliliSiiH foreign Internet 


thatWPWforeiffla telephone numbers and in excess of^^Sforeign Internet 
cotrSStions addressesMd^een targeted from October 2001 Mi December 2006. 
NSA repotted in 2008 :: :,(jjHdonie»tic tdeplione -numbers audH| domestic Internet 
communications addresses were targeted for PSP content collectionfroin October 2001 to 
January'2007. Although targeted domestic telephone numbers and Internet 
communications addresses were located in the United States, they were not necessardy 

used by U.S. citizens. 



CS//NF) PSP program officials told us that the NSA did not seek to collect domestic 
communications under the PSP. Ho wever. NSA managers said tha t there are noreadily 
available technical means within to guarantee that no 


available technical means •wiann.tn.e ^g^aa a ^aa , ■■ ■■ 7 A . 

domestic calls will be collected. Issues of this kind inevitably arise from time to time in 
other SIGINT operations, and are not unique to the PSP. Over the life of the program, he 
NSA reported™ incidents of unintentional collection of domestic communications or 
non-targeted c“ nunications. In such cases, die NSA IG determined that personnel 
followed established procedures in reporting the incidents, adjusting collection, anc 
purging unaudiorized collection records from NSA databases. 

1TS//SLVNFI- NSA analysis of content collected under the PSP involved the same 
practices and techniques used in analyzing information from other SIGINT operations. 
Telephone content was made available to NSA analysts through a voice processing system, 
Internet cominunications content- was available from the database in which it was stored 
Analysis involved more than listening to, or reading the content of a communication and 
transcribing and disseminating a transcript. Analysis also involved coordinating and 
collaborating with odierIC analysts, applying previous knowledge of the target, an 
integrating other relevant intelligence. . 






Telephony and Internet 
Metadata Collection and Analysis 


IN'S A personnel used i J Sl J metadata to perform contact chaining. 
Although the NS A had the capability to collect bulk telephony and internet metadata 
before the PSP, collection was limited because the NSA was not authorized to collect 
metadata from a Wire inside the United States Without a court order when one end of the 
communication was in the United States. NSA could "chain" to, but not through, domestic 
selectors. Access to large amounts of metadata is required for effective contact chaining, 
and the PSP increased the data available to NSA analysts and allowed- them to perform 
more thorough contact chaining. 

, • (TS//SIAOC/NF) Although NSA analysts could search bulk-collected metadata under 
the PSP, the analysts' searches were limited to targets that were approved under the 
standards set forth in die Presidential Authorizations. As such, only a small fraction of the 
metadata collected under the PSP was ever accessed. In August 2006, the NSA estimated 
that 0.000025 percent of the telephone records in the PSP database (or one of every 
four million records) could be expected to be seen by NSA analysts through chaining 
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P/ HF-V lsfSA toUysla conlwet contact ch aining by ent ering a target selected 

telephone number or Internet communication address — in a specialized metadata analysis 
tool, which searches the metadata and identifies contacts between the selector and other 
telephone numbers or Internet communications addresses. The resulting contact graph is 
analyzed for intelligence and to develop investigative lead 



Although the Presidential Authorizations did not prohibit chaining more t 
than two degrees of separation from the target, NSA analysts determined that it was not 
analytically useful to do so. 



- (TS//SI//WF) - An automated process was created to alert and automatically chain new 

what was called an “alert list.” 






-(-TS//SI/MP)-Wheii NSA personnel identified erroneous metadata collection— usually 
caused by technical problems or inappropriate application of the authorization— they were 
directed to report die violation or incident thrdugh appropriate channels and to delete the 
collection from all NSA databases. NS A reported three such Violations early in the 
program and took measures to correct them. 


(U) NSA Reporting From the 
President's Surveillance Program 



- (TS / /SF/ O C/NP ) PSP information was disseminated irBBl types Of reports; 
''tippers," which nrn vided metadata analysis; content reports, which provided NSA analy sis 
intent collection:! 


mppef^er^enn^l^u5nn^ieuiaT)y™manon 
rlr Snmf; tinners contained "tear line" information diat 


secure communications network. Some tippers contained "tear line" i 

allowed fir wider distribution of a sanitized versio n of the iiifbrmatton. From October 

mm to th 
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(U) NSA Managerial Structure and Oversight 
of the President's Surveillance Program 


Analysis and reporting associated with the PSP was conducted within SID at 

NSA's Fort Meade, Maryland headquarters. PSP activities were not conducted at NSA 
field sites. The Director and Deputy Director of NSA exercised senior operational control 
and authority over the program. The individual who was SIGINT Director in 2001 told us 
that, aside from ensuring that the PSP had appropriate checks and balances, she left direct 
management of the program to the NSA Director, the Deputy Director, and the Office ol 
General Counsel. She noted that Hayden took personal responsibility for the program and 
managed it carefully. 

- (S//NF) ~ By 2004, specific managerial authorities concerning PSP collection, analysis, 
and reporting activities had been delegated to the SIGINT Director. The SIGINT Director 
further delegated managerial authority to the PSP program manager and mission execution 
responsibilities to the Chief of the CT Product Line. The PSP program manager position 
was restructured to provide the incumbent authority and responsibility for oversight of PSP 




activity across SID, and the PSP program manager was provided additional staff. Oyer the 
life of the program, there were five PSP program managers, who reported directly to the 
SIQINT Director or the Chief of the CT Product Line. 
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■ (S//NF )~ The NS A General Counsel wasread into the PSP on 4 October 2001 , the day 
the: first Presidential Authorization was signed. On 6 October 2001, the General Counsel 
provided Hayden and his deputy talking points for use in briefing NSA personnel on the 
new program's authorities, The talking p o ints included die fact that Hayden had directed 
the NSA General Counsel and the NSA Associate General Counsel for Operations to 
review and oversee PSP activities. The NSA Associate General Counsel for Operations 
provided most of the program oversight before the NS A IG was read into the PSP in 
August 2002, The Associate General Counsel for Operations oversaw program 
implementation, reviewed proposed target packages for compliance with the; 
authorizations, and coordinated program-related issues with DoJ. 

(U) NSA Inspector General Oversight 
of the Program 

,(g^ff ^The NSA IG and other NSA Office of Inspector General personnel were read 
into the PSP beginning in August 2002 , Ov er the life of the program, the NSA IG 
conducted; 

o Three investigations in response to specif c incidents and Violations of the 
Presidential Authorizations to determine the cause, effect, and remedy. 

o Ten reviews to determine the adequacy of management controls to ensure 
compliance with the authorization and related authorities, assess the 
mitigation of risk associated with program activities, and identity 
impediments to meeting the requirements of the authorizations. 

-^TSyVWNPHfen of the NSA IG reports included a total ofBrecommendations to 
NSA management to strengthen internal controls and procedures over the PSP, The NSA 
IG identified no intentional misuse ofthe PSP. Significant findings from NSA IG reviews 
of the PSP include the following: 

o hi 2005, the NSA IG foundWerrors when comparing records of domestic 
telephone and communications selectors approved for PSP content 
collection with selectors actually on collection. The errors included 
selectors that were not removed from collection after being detasked, 
selectors that were not put on collection when approved, and selectors that 
were mistakenly put on collection due to typographical errors, NSA 
management took steps to correct the errors and establish procedures to 
reconcile approved selectors with selectors actually on collection. 

o During a 2006 review, the NSA IG found that all items in a randomly 
selected sample of domestic selectors met Presidential Authorization 
criteria. Using a statistically valid sampling methodology, the IG 
concluded with 95 percent confidence that 95 percent or more of domestic 



selectors tasked for PSP content collection were linked to al-Qa’ida, its . 
associates, or international terrorist threats inside the United States. 

• In addition to NSA IG report recommendations, in March 2003, the NSA IG 
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recommended to Hayden that he repo rt violations of the Presidential Authorizations to the 

President. The NSA IG prepared ||| Presidential notifications for the NSA Director 

concerning violations of the authorizations. 

fS//NF) -Beginning in January 2007, violations involving collection activities 
conducted under PSP authority as well as violations related to former PSP activities that 
Were operating under FISA authority were reported quarterly to the President’s Intelligence 
Oversight Board, through the Assistant to the Secretary of Defense for Intelligence 

Oversight. 

MlfflMftlBfr TheNSA 
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2004; therefore, it was not possible to determine the exact nature and extent of the 
collection. NSA OIG will close out this incident in its upcoming report to the President’s 
Intelligence Oversight Board. 

- fTS//3I//NF) - On 15 January 2009, the Do! reported to theFlSC that the NSA had 
been using an "alert list" to compare FISA-authorized metadata against telephone numbers 
associated with counterterrorism targets tasked by tire NSA for SlGINT collection. The 
NSA had reported to the FISC that the alert list consisted of telephone numbers for which 
NSA had determined die existence of a reasonable, ar ticuj|Ale^^kio^^Nhemun^rs 

were, related to a terrorist organization associated v, : 

In fact, such a determination had not been made for tire majority of the selectors on the 
alert list. The NSA IG reported this incident to the President’s Intelligence Oversight 
Board, and has provided updates as required. The alert list and a detailed NSA 60-day 
review of processes related to tire business records FISC order were the subject of several 
recent submissions to the FISC and of NS A briefings to the Congressional overnight 
committees. 



(U) Access to the President’s Surveillance Program 





(U) PSP Cumulative Clearance Totals 
(as of 17 January 2007) 



direction of tire White I louse. Hayden eventually delegated his PSP clearance approval 
authority for NSA, FBI, and CIA operational personnel to the NS A PSP program manager, 
Hayden was required to obtain approval from the White House to clear members of 
Congress, FISC Judges, the NSA IG, and others. 


- fS/JN - F ) • The NSA IG was not read into the PSP until August 2002. According to 
the NSA General Counsel at the time, the President would not . allow the IG to be briefed 
prior to that date, Although Hayden did not recall why the IG had not been cleared 
earlier, he thought that it would have been inappropriate to clear him when the length of 
the program was unknown and before operations had stabilized. By August 2002, 
Hayden and the NSA General Counsel wanted to institutionalize PSP oversight with the 
involvement of the NSA IG. Hayden recalled having to "make a case" to the White 
House to have the NSA IG read in. The ODNI IG found that ODNI oversight of the PSP 
was limited by ODNI oversight personnel not being provided timely access to the 


program, 


(U) Congressional Briefings on the Program 


-( T5//GPA ' ir) ~ On 25 October 2001, Hayden conducted a briefing on the PSP for the 
Chairman and the Ranking Member of the House Pennanent Select Committee on 
Intelligence, Nancy P. Pelosi and Porter J. Goss; and tire Chairman and the Vice Chainnan 
of the Senate Select. Committee ou Intelligence (SSCI), D, Robert Graham and 
Richard C. Shelby. Between 25 October 2001 and 17 January 2007, Hayden and current 
NSA Director Alexander, sometimes supported by other NSA personnel, conducted 





49 briefings to members of Congress and then- staff. 

PSP briefings to members of Congress, no one ever suggested that the NS A should stop the 
program, Hayden emphasized that ire did more than just “flip through slides duung 
briefings, which lasted as long as attendees had questions. 

(U) Foreign Intelligence Surveillance Court 
Briefings on the Program 

/-pc' uzMQG&m- On 3 1 January 2002, the FISC Presiding Judge Royce Lamberth 
beciSSSer of L coufto bo iead into .ho PSP. Ho was briefed on the 


®HfflBSHK15JISI l ittteUer, Yoo, and Baker. 

H^s^ONRJ-Ashcroft provided Lamberth a brief summary of the President’s 
decS=TpSP. and Ashcroft stated that ho had 

advice of John Yoo, an attorney In DoJ’s Office of Legal Counsel (OLG), that th 
President’s actions were lawful under the Constitution. Ashcroft also emphasized to 
Lamberth that the FISC was not being asked to approve the program, Following 
Ashcroft’s summary, Hayden described for Lamberth how the program functioned 
^SarSscuIsedlegal aspects of the program, and Baker proposed procedures 
for. handling international terrorism FISA applications that contained " A ri ^ e 

information. For the next four months, until the end of his term m May 20GL, Lamberth 

was the only FISC judge read Into the PSP. 

/rgvgp!/©g/M¥A- Judge Colleen Kollar-Kotelly succeeded Lamberth as the FISC _ 
PreSjudSandwas briefed on the PSP on 17 May 2002. The briefing was similar m 
foSSsuhlance to that provided to Lamberth. hr response to several questions from 
KoftaSotefty about the scope of the President’s authority to conduct warranties 
smrveillanceDoJ prepared a letter to Kollar-Kotelly, signed by Yoo, that, according, 

^Now^nber 20^mer^° andum regmfrhig th^legali^of the PSP. W ^geg G 

on l y sitting FISC judge read into the PSP until January 2006, when the othei FISC judg 

were read in. 

(g j-wr 


ATnoteSevSalS’TSmpStt^mttiaSr 
DoJ IG believes that not having G1PR 
of the FISC read into the PSP, while program-derived ^onnatton 
Jas being disseminated as investigative leads to the FBI and finding its way into F 
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applications, put at risk the DoJ’s important relationship with tlie FISC, The DoJ IG agrees 
with Baker’s assessment that, as the government’s representative before the FISC, good 
relations between the DoJ and the FISC depend on candor and transparency, 

(U) FBS Participation in the 
President's Surveillance Program 


a user of PSP-derived information, the FBI disseminated leads— 
tippers — to FBI Held offices. Tippers primarily consisted of domestic telephone numbers 
and Internet communications addresses that NS A analysts .had determined through 
metadata analysis were connected to individuals involved with al-Qa’ida or its affiliates. 
Domestic telephone numbers represented the overwhelming majority of PSP-derived 
information contained in tippers. Tippers also provided information derived from content 
collection under the PSP. 


-(TS//SI//NF ) The FBI’s principal objective during the earliest months of the PSP was 
to disseminate program information to FBI field offices for investigation while protecting 
the source of the information and the methods used to collect it. The FBI initially assigned 
responsibility for this to its Telephone Analysis Unit (TAU), which developed procedures 
to disseminate informa^nfo^^^^^^^reports in a non-eompartmented, Secret-level 
format The resulting! ~ ' jjj Electronic Communications (ECs) included 

restrictions on how the information could be used, i.e., FBI field offices were to use the 
information “for lead purposes only” and not use the information in legal or judicial 
proceedings. 


(S//NF )-The FBI’s participation in die PSP evolved over time as the program became 
less a temporary response to the September 11 attacks and more a permanent surveillance 
capability, effectivepe|soffepa^ojiration in the program, the FBI 

initiated duf ' ‘ J project m j§§A - jf to manage its involvement in the 

PSP, In February 2003, the FBI assigned a team ofFBI personnel- — "Team 10" — to work 
full-time at the NS A to manage the FBI’s participation in the program. 


10’s primary responsibility was to disseminate PSP information 
through !'. v § ; f j SCs to FBI field offices for investigation or other purposes. However, 
Over time, Team 10 began to participate in the PSP in other ways. For example, Team 10 
occasionally submitted telephone numbers and Internet communications addresses to the 
NS A to be searched, against the bulk metadata collected under the PSP. The NS A 
conducted independent analysis to determine whether telephone numbers or Internet 
communications addresses submitted by Team 10 met the standards established by the 
Presidential Authorizations. Team 10 also regularly contributed to NSA’s PSP process by 
reviewing draft reports arid providing relevant information from FBI databases. 


(S//NF) FBI fieldnffice^vere not required to investigate every tipper^^^^g^ 
in 1 . HI : t n_tt ti-_ t .1i1._tt1._l .... . ~ * 


by Team 10 under theg 


project. Rather, the type of lead that thef 


EC assigned— "action," "discretionary," or "for information" — drove the field office’s 
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response to a tipper. 9 The vast mai oritvof FBI i nvestigative activity related to PSP 

information involved responding to[ __ h| telephone ntnriber tippers that assigned 

action leads. Team 10 generally assigned action leads for telephone numbers that were not 
already known to the FBI or telephone numbers that Team 10 otherwise deemed a high 

priority, snchas anumber that had.ar^^^^^^'fo nmajorFB! inves ^^^^^ Fr om 

aDDroximatelv Ii^^ ^^M whenjjBKll was established, tot ' > 1 action 


leads instructed field offices to obtain subscriber information for the telephone numbers 
Within its jurisdiction and to conduct any "logical investigation to determine terrorist 
connections," Some agents complained that action leads lacked guidance about how to . 
make use of the tippers, which was of particular concern because agents were not confident 
th |H Jco m m uni cations provided sufficient predication to open national secuiity 

investigations. 


ConcemS- iB^HHaMaeaaaaBgaBBEgBH * . . - . . . nDn 

for issuing national security letters (NSLs) to obtain subscriber mf onnation^about P^- 

tipped telephone numbers and Internet communications addresses. 

■OH - ' __ ' ■+'* 1 1: IV: IPTlT a' 4-< nnril 


rrS//SB / NF V Two changes to FBI procedures in 2003 addressed some FBI agents' 
“'““^’“‘“"^"^FBl Headquarters assumed responsibility from field offices 

. _ . . ... . - i* _■■ ■ vi.no'n 
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the Attorney General Issued new guidelines for FBI national security investigations 
that created a new category of investigative activity called a "threat assessment. 1 Under a 
threat assessment, FBI agents are authorized to investigate or collect information on . 
individuals, groups, and organizations of possible investi^tivy|^ygfll|j opening a 
nrpli n-iimirv or full nation al security investigation. action leads 

assigned by BH jjjjj metadata tippers instructed field offices to conduct threat ^ 


assigned “rr— — “7 ~ r . . . . v „ , . 

assessments and advised that FBI headquarters would issue NSLs to obtain subscnb 

information. 

. (S//^ - g )- In general, an FBI threat assessment involved searching several FBI, public, 
and commercial databases: for information about the tipped telephone number, and 
requesting that various state and local government entities conduct similar searches. 
Sometimes these searches identified the subscriber to tire telephone number before FBI 
Headquarters obtained the information with anNSL. In other cases, the threat assessments, 
continued after the field office received the NSL results. 


- (S//NF)~ The ieads frequently were Closed after conducting a threat 

assessment interview with the subscriber and determining that there was no nexus to 
terrorism or threat to national security. In other cases, the leads were closed based solely 
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on the results of databas e checks . 


FBI field offices Were required to report the 
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results of their threat assessments to FBI headquarters, FBI field offices typically leported 

all of the information that was obtained about the tipped telephone numbers, including the 
details of any subscriber interviews, and then stated that the office had detennined that the 


tom An action lead instructs an FBI field office to take a particular action in response, A discretionary lead 
allows the field office to make a determination whether the information provided warrants investigative action. A 
field office is not expected to take any specific action on a for information lead 





telephone number did not have a nexus to terrorism and considered the lead closed. Much 
less frequently, Field offices reported that a preliminary investigation was opened. 
Regardless of whether any links to international terrorism were identified in a threat 
assessment, the results of the threat assessments and the information that was collected 
about Subscribers generally were reported to FBI headquarters and uploaded to FBI 
databases. 

(U) CIA Participation in the 
President's Surveillance Program 
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-fS/iNEF)- The NCTC analysts said that they handle NSA surveillance infonnation, 
including PSP infonnation, consistent with the standard rules and procedures for handling 
NSA intelligence infonnation including minimization of U.S. person identities. On those 
occasions when the NCTC analysts knew that a particular NSA intelligence product was 
derived from the PSP, the analysts told us they reviewed program infonnation in the same 
manner as other incoming NSA intelligence products. If appropriate, NCTC analysts then 
incorporated the PSP infonnation into analytical products being prepared for the Director 
of National Intelligence (DNI) and other senior intelligence officials. They identified the 
President's Terrorism Threat Report and the Senior Executive Terrorism Report as 
examples of the types of finished intelligence products that would, at times, contain PSP 
information, 


-(TS//SI//NF) The ODNI IG found that the ODNI’s primary role in tire PSP was the 
preparation of the threat assessments that summarized the al-Qa'ida threat to the United 
States and were used to support periodic reauthorization of the program. The ODNI IG 
found that the threat assessments were drafted by experienced NCTC personnel who 
prepared the documents in a memorandum style following an established DoJ format. The 
ODNI IG also determined that the ODNI threat assessments were prepared using 
evaluated intelligence information chosen from a wide variety of IC sources. ODNI 
personnel said that during the period when the ODNI prepared the threat assessments, the 
IC had access to fully evaluated intelligence that readily supported an assessment that 
al-Qa'ida remained a significant threat to the United States. 

~rnm&nF) 





(U) The President's Surveillance Program 
and the Foreign Intelligence Surveillance Court 


(Tff//SI / /bIP)' DoJ, initially with the FISC’s concurrence and later at the court s 
direction, developed and implemented procedures— referred to as ‘‘scrubbing” . 
procedures — to account for and make the court aware of instances when PSP-denved 
information was. included in FISA applications. Lamberth required that all FISA 
applications that contained PSP-derived information, or that would result in simultaneous 
collection against particular targets under both the PSP and a FIoC order, be filed with him 
only. Baker told us that Lamberth wanted to be informed of applications that contained 
PSP information and of dual coverage situations. According to Baker, the scrubbing 
procedures were a means of meeting Ins ethical duty of candor to the FISC without 
disclosing Hie existence of the PSP to uncleared judges. 

£pg//g^ g)-DoJ effectuated the scrubbing procedures by compiling lists of 
information contained in initial and renewal FISA applications that was attributed to the 
NS A and of all facilities targeted for electronic surveillance in the applications. These lists 
were sent to the NSA to determine whether any of the NSA-attributed information was 
PSP-derived and whether any of the facilities also were targeted under the PSP. the NSA 
communicated the results back to DoJ, which then filed the applications with the FISC 
consistent with the scrubbing procedures. 

Kollar-ICoteliy continued the procedures that had been developed by 
Baker and agreed to by Lamberth for handling FISA applications that contained PSP- 
derived information. However, Koliar-Kotelly required DoJ to excise &om FISA 
applications any information obtained or derived from the PSP. But ICollar-Kotelly also 
instructed Baker to alert her to any instances where an application’s basis for the leqmsite 
probable cause showing under FISA was weakened by excising PSP information. Imsuch 
cases, Koliar-Kotelly would then assess the application with the knowledge that additional 
relevant information had been excised. 

CTG//5I//OCj / HF )- ICollar-Kotelly also instructed DoJ to discontinue the practice 
nW.H under Lamberth of including in applications a descriptive phraseas^ d^^ith 

— — T ~ JB ffSS^BSSgffiaBamliSfijiiffBiHBlpicanonsWere 

the PSP. Baker told us that while ICollar-Kotelly understood that 
instances of dual coverage would occur, she did not want to appear to judicially sanction 

PSP coverage. 

(TS//LL,T iF )- In March 2004, Kollar-ICoteliy was informed of operational changes 
made to the PSP following a dispute between DoJ and the White House about the legal 
basis for certain aspects of the program. ICollar-Kotelly responded by imposing an 
additional scrubbing requirement to further ensure, to the extent possible, that PSP-dei ved 
information was not included in FISA applications. The FBI, m coordination with DoJ and 
NSA, Was to determine whether a facility included in a FISA application not just a 
targeted telephone number or Internet communication address— also appeared in a PSP 
report. ICollar-Kotelly permitted any such facility to remain in die application if it could be 
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demonstrated that the FBI had developed, independent of the PSP, an investigative interest 
in the facility, or that the FBI inevitably would have identified the facility in question 
through, normal investigative steps. An 01 PR official who was responsible for discussing 
such cases with Kol'ar-Kotelly told us that the judge generally accepted Dot’s assessment 
that there was a non-PSP investigative basis for a facility in question, or that the facility 
inevitably would have been discovered even in the absence of PSP-derived leads to the 
FBI. 

(S//NF) ~Implementmg the scrubbing procedures, both under Laniberth andKoilar- 
Kotelly, was a complicated and time-consuming endeavor for 01PR staff. Baker, who 
until March 2004 was the only individual in OIPR read into the PSP, found himself having 
to ask OIPR attorneys to compile information about their cases, and sometimes to make 
changes to their PISA applications, without being able to provide an explanation other than 
that he had spoken to the Attorney General and the FISC about the situation. Baker 
regularly told attorneys that they did not have to sign applications that they were not 
comfortable with, and, in some instances, international terrorism cases had to be reassigned 
for this reason. 

- ( - SffNF p The situation was further complicated by the fact that, until August 2003, 
only one of the two I)o.I officials authorized by statute to approve FISA applications — 
Attorney General Ashcroft and Deputy Attorney General Larry Thompson— was read into 
the PSP. Thompson, who served as Deputy Attorney General from May 2001 to August 
2003, was never read into the PSP, despite Ashcroft’s request to tire White House. 

Similarly, Kollar-ICotelly, who by November 2004 was handling 
approx imatelyM percent of all FISA applications as a result of her requirement that 
Scrubbed applications be filed with her only, made unsuccessful requests for additional 
FISC judges to be cleared for the program. Kollar-ICotelly decided in November 2004 that 
in view of the scrubbing procedures that were in operation, international terrorism FISA 
applications could be decided by other judges based on the information contained in the 
applications. 

- (T-S//SI//NF) DoJ, together with the FBI and the NS A, continue to apply the 
scrubbing procedures to international terrorism FISA applications. Since January 2006, 
all members of the FISC have been briefed on the PSP and all of the judges handle 
applications that involve the issue of PSP-derived infonnation. Although compliance with 
the scrubbing procedures has been burdensome, we did not find instances when the 
government was unable to obtain FISA surveillance coverage on a target because of the 
requirement. However, the DoJ IG concluded that once the PSP began to affect the 
functioning of the FISA process, OIPR and the FISC effectively became part of the PSP’s 
operations, and more OIPR staff and FISC judges should have been readinto the PSP to 
address the impact. Instead, access to tire PSP was limited for year's to a single OIPR 
official and one FISC judge. 
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. (TS//STLW//SI//QG^hjoj was aware as eg . 

under the PSP could have implications for DoJ’s litigation responsibilities under Rule 16 ox 

the Federal Rules of Criminal Proeeatae end Brady v. 

fifths discovecv issue w as first assigned. to x'oo jii^^sj|uiy 
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the PSP until mid-2004, and as a result, DoJ did not have access to the advice of attorneys 
who were best equipped to identify and examine discovery issues 
The DoJ IG believes that, since th ^p ^ T h a s talcen steps to resj : 


Procedures Act, 18 Ij,S.C. App, 3, to file exputivju eartPt®F 
1 0 fjggprlbe Dotentlallv responsive PSP-derived, infpimatbn 


(the DoJ IG feoonini.6ttds that DoJ assess its discovery ©bligpiions reiptdiiig 1 ™ 
• w ^. rrn ^jp a jjj international terrorism nrosecutionfl, cKsfitlly oofisidsr whither it 

must re-examine past cases to see whether potentially discoverable but undisclosed 
Rule 16 or Brady material was collected by the USA, and take appropriate steps to 
that it has complied with its discoveiy obligations in such cases. The DoJ IG also 
recommends that DoJ, in coordination with the NSA, implement a procedure to identify 


ensure 


PSP- 


cases 
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currently pending or. likely to be brought in the future and evaluate whether such 
information should be disclosed in. light of the government’s discovery obligations under 
Rule 16 and Brady. 


(U) LEGAL .REASSESSMENT OF THE 
PRESIDENT’S SURVEILLANCE PROGRAM (2003- 2 



Collection 


(TS/Ml/ftW f Yoo was the sole OLC attorney who advised Ashcroft and White House 
officials on the PSP from the program’s inception in October 2001 through Yoo’s 
resignation from DoJ in May 2003. Upon Yoo’s departure, Patrick Philbin was selected by 
the White House to be read into the PSP to assume Yoo’s role as advisor to the Attorney 
General concerning the program. 


_^SAiSiA ! Nd^Philbixi told us that when he reviewed Yod’s legal memorandums about 
the PSP, he realized that Yoo had omitted from his analysis any reference to the EISA 
provision allowing the interception of electronic communications without a wan*ant for a 
period of 15 days following a Congressional declaration of war. (See 50 U.S.C. § 1811.) 
Philbin stated that Yoo’s OLC opinions were premised on the assumption that FISA did 
not expressly apply to wartime operations, an assumption that from Philbin’, s perspective 
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analysis supporting the PSP but probably not witfi me conclusions i^ncu, m « _ 

therefore advised Ashcroft to continue to certify the program as to form and . egalify. 
Philbin also recommended that a new OLG memorandum assessing the legality of the PSP 
be drafted, and with Ashcroft’s concurrence he began drafting the memorandum, 

(U) A Mew Legal Basis for the Program Is Adopted 

CS//MF) Goldsmith Was sworn in as the Assistant Attorney General for OLC on 
6 October ^003, replacing Bybee, who had. left that position several months earlierto serv, 
as a judge on, the U.S. Court of Appeals for the Ninth Circuit, Philbin toldus that he 
pressed hard to have Goldsmith read into the PSP, and that Addington told Philbin he 
would have to justify the request before Addington would take it to tire President for a 
decision. Addington subsequently read Goldsmith into the program on 
17 November 2003 . 

ft"r reviewing Yoo’s memorandums and Philbin’s new draft analysis 
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that the MSA's mterseptioa ol 

M 'JHeI ' '-' ' ' ' 1 did not comply with FISA’s requirement to obtain 

judicial authorization, and did. not fail wit hin any of the exceptions to this icciuiiement. 
Goldsmith later wrote in a 6 May 2004 legal memorandum reassessing the legality of the 
program that a proper analysis of the PSP “must not consider FISA in isolation” but rather 
must consider whether Congress, by authorizing the use of military force against al-Qafida, 
also “effectively exempts” such surveillance from FISA. Goldsmith believed that this 
reading of the ^UMF was correct because the AUMF authorized the President to use “all 
necessary and appropriate force” against the enemy that attacked the United States oii 
11 September 2001, and to “prevent any future acts of international terrorism against the 
United States” by such enemy — authority that has long been recognized to include the use 
of SIGINT as a military tool. Alternatively, Goldsmith reasoned that even if the AUMF 
did not exempt surveillance under the program from the restrictions imposed by FISA, die 



question was sufficiently ambiguous to wan-antthe application of the doctrine of 

hitJisBWdOfflll ^prdF.ncs, a ri d d i ; t : A e A. C a id b s ccnn.q:sr. rmt rn-hidt d.r ad 





IT3//SI//HF) In late 2003, Philbitt and Goldsmith were the only two DoJ officials in a 
positioifito brief the Attorney Oeheral and White Honae „nicbl S on the status of (ten legal 
reassessment and its potential ramifications for the operahomof thejmgb^W 
advised Ashcroft that, despite concerns about the program, Ashcroft should certify 
9 December 2003 Presidential Authorization. Goldsmitli later advised Ashcroft to certify 
the 14 January 2004 authorization as well. Goldsmith told us that lie made these 
recommendations to Ashcroft with the caveat that although he ^UeyedXoo s 
memorandums to be flawed, 



, y . Department of Justice Officials Convey 
Concerns About the Program to the White House 

fTS/ZSTZZhP W hi December 2003, Goldsmith and Philbin met with Addington and 
Gonzales at the White House to express their growing concerns about the lega 
undem^gs &r the program. Goldsmith said he told them that OLC was not sure the 
nroexam could survive in its current form. According to Goldsmith’s contemporaneous 
notes of these events, these discussions did not contemplate an interruption of die progLam, 
although the White House officials represented that they would agree to pull Re plug 
die problems with die program were found to be sufficiently serious. Go ldsimfti toldus 
S wSe Houseijcally through Addington-told him “several rimes" that rt 
would halt the program if DoJ found that it could not be legally supposed. 

Pf S/ZBIZ/HFd On 1 8 December 2003, Goldsmith met again with Addington and ^ 
Gonzales and wimte in his notes that during this meeting lie conveyed with more force 
his "serious doubts and the need to get more help to resolve the issue [as soon as 
possible].” Goldsmith told us that during this meeting he also asked to have Deputy 
Attorney General Comey read into the program. According to Go dsnuLh s notes, 
Addington and Gonzales "bristle[d]” at that suggestion. Goldsmithfold us that he 
requested that Comey be read in because he believed he would need Comey s assistance to 
help “make the cas/to the White House that the program was legally flawed. In addition, 
he Lid he wanted Comey read in because, as the Deputy Attorney General, Comey was 
Philbin’s direct supervisor. 

rpg//SI//NfA- Goldsmith’s efforts to gain the White House’s permission to have 
additional attorneys, and especially Comey, read into tire program continued thioug i 
T amiarv 2004 According to Goldsmith’s notes, both Addington and Gonzales pressed 
Goldsmith on liis^Tsori'for the request and continued to express doubt that additional DoJ 
personnel were needed. However, in late January 2004 the White House agreed to allow 
Comey to be read in, and Comey was briefed into the PSP on 12 March 2004 by Hayden. 






-(S//NF) After his briefing, Comey discussed the program with Goldsmith, Philbin, 
and other DoJ officials, and agreed that the concerns with Yoo’s legal analysis were well- 
founded. 12 Comey told us that of particular concern to him and Goldsmith was the notion 
that Yoo’s legal analysis entailed ignoring an act of Congress, and doing so without full 
Congressional notification. 


(U) Conflict Between the Department of Justice 
and the White House Over the Program 


(U) Comey told us that he met with Ashcroft for lunch on 4 March 2004 to discuss 
the PSP, and that Ashcroft agreed with Comey and the other DoJ officials’ assessment of 
the potential legal problems with the program. Three hours after then lunch meeting, 
Ashcroft became ill and was admitted to the George Washington University Hospital. 13 On 
5 March 2004. Goldsmith advised Comey by memorandum that under the circumstances of 
Ashcroft’s medical condition and hospitalization, a '‘clear basis” existed for Comey to 
exercise the authorities of the Attorney General allowed by law as Deputy Attorney 
General or Acting Attorney General. The “cc” line of Goldsmith’s memorandum to 
Comey indicated that a copy of the memorandum was sent to Gonzales. 


(TS//SI//NF) • On 5 March 2004 — six days before the Presidential Authorization then 

in effect was set to expire — Goldsmith and Philbin met with Adc 


the. White House to again convey their concerns ahoi: 



Later that day, Gonzales called Goldsmith to 

"request a., letter nom uj^wTSnngmm Coo’s prior OLC opinions “covered the program.” 
Philbin told us that Gonzales was not requesting a new opinion that the program itself was 
legal, but only a letter stating that the prior opinions had concluded that it was. 


12 (TS//SI//O0/HT - ) T he other officials included Counsel for Intelligence Policy Baker, Counselor to the Attorney 
General Levin, and Comey ’s Chief of Staff Chuck Rosenberg. Both Levin and Rosenberg had been read into the 
PSP while at the FBI. Comey also discussed DoJ’s concerns about the legality of the program with FBI Director 
Mueller on 1 March 2004, Mueller told us that this was the first time he had been made aware of DoJ's concerns. 

13 (II) Ashcroft’s doctors did not clear Ashcroft to resume his duties as Attorney General until 3 1 March 2004. 
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According to (joiasmnn s noieb, 

Acldineton and Gonzales “reacted calmly and said they would get back with us ” On 
Sunday 7 March 2004, Goldsmith and Philbin met again with Addington and Gonzales at 
tteWhite HmU. According to Goldsmith, the White House officials informed Gohlsmida 
and Pliilbin that they disagreed with their interpretation of Yoo's memorandums and on the 
need to change the scope of the NSA’s collection under the PSP. 

-fgyWK On 9 March 2004, Gonzales called Goldsmith to the White House in an effort 
to pSmSliim that his criticisms of Yoo’s memorandums were incorrect a nd that . Y gps 
, . —«ir, te.nl: legal support for the program ' 




1(b) (6) 


After Goldsmith stated that he disagreed, Gonzales next argued tor a 40 * c '4 : 
set oast the expiration of the current Presidential Authorization on 1 1 March • 

Gonzales reasoned that Ashcroft, who was still hospitalized, was not in any condition to 
hmi a renmval of the authorization, and that a “3 0-day bridge” would move the sifoa ion to 
a point where Ashcroft would be well enough to approve the program. Goldsmith told 
Gonzales he could not agree to recommend an extension because aspects of the piogiai 
lacked legal support. 

At noon on 9 March, another meeting was held at the White House m 
GardSS^ording to Mueller’s notes, Mueller, Card, Vice President Cheney 
Denntv Director of Central Intelligence John E. McLauglilm, Hayden, Gonzales,, and other 
unsoerified officials were present. Comey, Goldsmith, and Philbin were not invited to this 
3„"apLenta.L on to value of the PSP 

than explain ed to die group that Comey “has problems witb M^^^M 
aaaHBB Mueller’S notes state that the Vice President suggested that the President may 
SEuthorize without [the] blessing of DoJ,” to which Mueller responded, I could 
have a problem with that," and diat die FBI would “have to review legality of continued 

participation in the program. 

A third meeting at the White House was held on 9 March, this time with 

rmv^G oldsmith and Philbin present. Gonzales told us that the meeting was held to 

make lure that Comey understood what was at stake with the program and to demonstrate 
its value Comey said die Vice President stressed that the program was critically 





important” and warned that Comey would risk “thousands” of lives if lie did not agree to 
recertify it. Comev s aid he stated at die m eeting that he, as Acting. AttomevOMg^l^ot 
support rea uthoriziii! . , | Haffi^ , v * * iadtsUnrovided th e collection wasl 

Ho wever, he told the group “we c an ’ t 

ret there” 


According to Comey, the White House officials saidfhey could not agree to that 
modification. . 


(S/MP )- Gonzales told, us that after President Bush was advised of tire results of the 

9 March meetings, he instructed the Vice President on the morning of 10 March to call a 
meeting with Congressional leaders to advise them of the impasse with DoJ. That 
afternoon, Gonzales and other White House andIC officials, including Vice President 
Cheney, Card, Hayden, McLaughlin, and Tenet, convened an “emergency meeting” with 
Congressional leaders in the White House Situation Room. The Congressional leaders in 
attendance were Senate Majority and Minority Leaders William H. "Bill" Frist and 
Thomas A. Daschle; Senate Select Committee on Intelligence Chairman Pat Roberts and 
Vice Chairman John D. Rockefel ler, IV; Speaker of the Housed. Dennis Iiastert and House 
Minority Leader Nancy Pelosi; and House Permanent Select Committee on Intelligence 
Chair Porter Goss and Ranking Member Jane Harman. No DoJ officials were asked to be 
present at the meeting. 

"tSffW} According to Gonzales’s notes of the meeting, individual. Congressional 
leaders expressed thoughts and concerns related to the program, Gonzales told us that the 
consensus was that the program should continue. Gonzales also said that following the 
meeting with Congressional leaders, President Bush instructed him and Card to go to the 
George Washington University Hospital to speak to Ashcroft, who was in the intensive 
CEire unit recovering from surgery. 

(U) According to notes from Ashcroft’s FBI security detail, at 18:20 on 

10 March 2004, Card called the hospital and spoke with an agent in the security detail, 
advising the agent that President Bush would be calling shortly to speak wfth Ashcroft. 
Ashcroft’s wife told die agent that Ashcroft would not accept the call'. Ten minutes later, 
the agent called Ashcroft’s Chief of Staff David Ayres at DoJ to request that Ayres speak 
with Card about the President’s intention to call Ashcroft. The agent conveyed to Ayres 
Mrs. Ashcroft’s desire that no calls be made to Ashcroft for another day or two. However, 
at 18:45, Card and the President called the hospital and, according to the agent’s notes, 
“insisted on speaking [with Attorney General Ashcroft].” According to the agent’s notes, 
Mrs. Ashcroft took the call from Card and the President and was informed that Gonzales 
and Card were coming to the hospital to see Ashcroft regarding a matter involving national 
security. 


(U) At approximately 19:00, Ayres was advised that Gonzales and Card were on their 
way to the hospital. Ayres then called Comey, who at the time was being driven home by 
his security detail, and told Comey that Gonzales and Card were on their way to the 
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hospital. Gomey told his driver to take him to the hospital According to his ; May 2007 
testimony before the Senate Judiciary Committee, Comey then called his Chief of Sta , 
Chuck Rosenberg, and directed him to “get as many of my people as possible to the 
hospital immediately.” Comey next called Mueller and told him that Gonzales and Card 
were on their way to the hospital to see Ashcroft, and that Ashcroft was m no condition to 
receive visitors, much less make a decision about whether to recertify the P P. ccor ing 
to Mueller’s notes, Comey asked Mueller to come to the hospital to witness [the] 
condition of AG.” Mueller told Comey he would go to die hospital right away. 

(m Comey arrived at the hospital between 19:10 and 19:30. Comey said he began 
speaking to Ashcroft, and that it was not clear that Ashcroft could focus and that he 
“seemed pretty bad off.” Goldsmith and Philbin also had been summoned to the hospital 
and arrived within a few minutes of each other. Comey, Goldsmith, and Philbm me 
briefly in an FBI “command post” that had been set up in a room adj acent to Ashcroft s 
room. Moments later, the command post was notified that Card and Gonzales had am e 
at the hospital and were on their way upstairs to see Ashcroft., Comey, Goldsmith, 

Philbin entered Ashcroft’s room and, according to Goldsmith s notes, Comey and the 
others advised Ashcroft “not to sign anything. 

(U) Gonzales and Card entered Ashcroft’s hospital room at 19:35. Gonzales told us 
that he had with him in a manila envelope the 1 1 March 2004, Presidential Authoi iza ion 
for Ashcroft to sign. According to Philbin, Gonzales first asked Ashcroft how he was 
feeling. Ashcroft replied, “not well.” Gonzales' then said words to the effect, You know, 
there’s a ^authorization that has to be renewed . -. Gonzales told us that he may a so 
have told Ashcroft that White House officials had met with Congressional leader 

pursue a legislative fix.” 

. ('TS//S I/ /N-P-)-Comey testified to the Senate Judiciary Committee that at tins pomt 
Ashcroft told Gonzales and Card “in very strong terms” his objections to the PSP, which 
Gomey testified Ashcroft drew from his meeting with Comey about the program a week 
earlier Goldsmith’s notes indicate that Ashcroft complained m particular that NSA s 
collection activities exceeded the scope of the authorizations and the OLC memorandums. 
Gomey testified that Ashcroft next stated: 

“But that doesn’t matter, because I’m not the Attorney 
General. There is the Attorney General,” and he pointed to 
me — I was just to his left. The two men [Gonzales and Card] 
did not aclaiowledge me; they turned and walked from the 
room. 

OJ) Moments after Gonzales and Card departed, Mueller arrived at the hospital. 
Mueller met briefly with Ashcroft and later wrote in his notes, “AG m chair; is feeble, 
barely articulate, clearly stressed. 
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(U) Before leaving foe hospital, Comey received a call from Card. Comey testified 
that Card was very upset and demanded that Comey come to the White House 
immediately. Comey told Card that he would meet with him, but not without a witness, 
andfoathe intended that witness to be Solicitor General Theodore B. Olson. 

(U) Comey and the other DoJ officials left the hospital at 20: 10 and met at DoJ. They 
were joined there by Olson. During this meeting, a call came from die Vice President for 
Olson, which Olson took on a secure line in Comey’s office while Comey waited outside. 
Comey told us lie believes foe Vice President effectively read Olson into the program 
during that conversation: Comey and Olson then went to the White. House at about 23:00 
that evening and met with Gonzales and Card, Gonzales told us that little more was 
achieved at this meeting than a general acknowledgement that a “situation” continued to 
exist because of die disagreement between DoJ and foe White House regarding die 
program. 

(S//NP) White House Counsel Certifies 

Presidential Authorization Without 

Department of Justice Concurrence 

-f F8//STLW//SW - QC,foTF) - On the morning of 11 March 2004, with die Presidential 
Authorization set to expire, President Bush signed a new authorization for the PSP. In a 
departure from foe past practice of having the Attorney General certify the authorization as 
to form and legality, the 11 March authorization was certified fry White House Counsel 
Gonzales. The 11 March audiorization also differed markedly from prior authorizations in 
three other respects. 

~ (TS //S TLW//G W O C/Nfj The first significant difference between the 1 1 March 2004 
Presidential Authorization and prior authorizations was the President’s explicit assertion 
that the exercise of his. Article H Commander-in-Chief authority “displace [s] the provisions 
of law, including the Foreign Intelligence Surveillance Act and chapter 1 19 of Title 18 of 
the United States Code (including 18 U.S.C. §25 11(f) relating to exclusive means), to the 
extent of any conflict between the provisions and such exercises under Article II.” 
Subsequent Presidential Audiorizations did not include this particular language. 

(TS//STIAV//SI//OG/^ ff) Second, to narrow the gap between the authority given on 
the face of prior authorizations and the actual operation of the program by the NS A, the 
terms governing the collection of telephony and Internet metadata were clarified. The 
underlying language for “acquiring” both telephony and Internet metadata remained as it 
had been, giving the NSA authority to “acquire” foe metadata: 









when (i) at least one party to such communication is outside 
the United States, (ii) no party to such communication is 
known to be a citizen of the United States, or (iii) based on 
the factual and practical considerations of everyday life on 
which reasonable and prudent persons act, there are specific 
and articulable facts giving reason to believe that such 
communication relates to international terrorism, or activities 
in preparation therefor. [Presidential Authorization, 

1 1 March 2004, para. 4(b).] 


However, this language was now qualified by the following two subparagraphs: 

(i) the Department of Defense may obtain and retain 
header/router/addressing-type infonna tiop, jncdudmg ^^^ 
leiecomnnvnications dialing-typed^ | ft I 

^Hprovided thatsearch 
arid retrieval from such obtained header/router/addressing- 
type information, including telecommunications dialing-type 
data, shall occur only in accordance with this authorization; 
and 


(ii) header/router/addressing-type information, including 
telecommunications dialing-type data, is “acquired” for 


purposes of subparagraph 4(b) above when, and only when, 
the Department of Defense has searched for and retrieved 
such header/router/addressing-type information, including 
telecommunications dialing-type data (and not when the 
Department obtains such header/router/addressing-type 
infoimatiomfrcludinstdecommunieationsfridingWpe data, 
such 

H ■ IHfor retention). [Id. at para. 4(b)(i) & (ii).] 



(TS//STLW - //3I//0efr v i 7 The 1 1 March 2004 authorization for the first time sought to 

^^tecieaMh^h^HSAcoul^obtaii^ri^etairHtelephony and Internet metadata in bulk 

l '* 1 ' jj S r ] but the metadata collected could 

only be queried (“acquired”) in accordance with any of the three conditions set forth in 
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~ffo//CI//isT) The third departure ftoni prior authorizations was the inclusion of a 
statement that “the Attorney General of the United States approved as to form and legality 
[all prior Presidential Authorizations] authorizing the same activities as are extended by 
this authorization,” (Id. at para. 10.) u 

- fFS//SF/KF) - Card informed Comey by telephone on the morning of 1 1 March 2004 
that the President had signed the new authorization that morning. At approximately 12:00, 
Gonzales called Goldsmith to inform hint, that the President, in issuing tire authorization, 
had made an interpretation of law concerning his authorities and that DoJ should not acr in 
contradiction of the President’s determinations. 

(TS.AS.f7/f ff f Also at 12:00 on I t March, Mueller met with Card at die White House. 
According to Mueller’s notes, Card summoned Mueller to his office to bring Mueller up- 
to-date on the events of the preceding 24 hours, including the briefing of the Congressional 
leaders the prior afternoon and the President’s issuance of the new authorization without 
DoJ’s certification as to legality. In addition, Card told Mueller that if no “legislative fix” 
could be found by 6 May 2004, when the 1 1 March authorization was set to expire, the 
program would be discontinued. 

-(TS//Sf7/NF) According to Mueller’s notes. Car'd acknowledged to Mueller that 
President Bush had sent him and Gonzales to the. hospital to seek Ashcroft’s certification 
for the 1 1 March 2004 authorization, but that Ashcroft had said he was too ill to make the 
determination and that Comey was the Acting Attorney General. Mueller wrote that lie 
told Card that the failure to have DoJ representation at the Congressional briefing and die 
attempt to have Ashcroft certify the authorization without going through Comey “gave the 
strong perception that the [White House] was trying to do an end run around the Acting 
[Attorney General] whom they knew to have serious concerns as to the legality of portions 
of the program.” Card responded that he and Gonzales were unaware at the time of the 
hospital visit that Comey was the Acting Attorney General, and that they had only been 
following the directions of the President. 

-(S//NF). Several senior DoJ and FBI officials, including Comey, Goldsmith, and 
Mueller considered resigning after the 1 1 March 2004 Presidential Authorization was 
signed without DoJ’s concurrence. These officials cited as reasons for considering 
resignation the manner in which the White House had handled its dispute with DoJ and the 
treatment of Ashcroft, among other reasons. 

On 1 2 March 2004, Mueller drafted by hand a letter stating, in part: “[A] fter 
reviewing the plain language of the FISA statute, and the order issued yesterday by the 
President . . . and in the absence of further clarification of the legality of the program from 
the Attorney General, I am forced to withdraw the FBI from participation in the program. 
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Further, should the President order the continuation of the FBI’s participation in tire 
program, and in die absence of further legal advice from the AG, I would be constrained to 
resign as Director of the FBI Mueller told us he planned on having the letter typed and 
then tendering it, but that based on subsequent events his resignation was not necessary. 



_P^!gi#NF) Mueller sent Coiney a memorandum seeking guidance on how the FBI 
should proceed in light of developments related to the Presidential Authorizations. The 
memorandum asked whether FBI agents detailed to the NS A to work on the PSP shouldb^ 
nether the FB I should con tinue to receive and investigate tips based oh 
! and whether!"”' 


(U) On the morning of 12 March, . - 

threat briefing with the President in the Oval Office. Comey said that, following the 
briefing, President Bush called him into the President’s private study for an “unscheduled 
meeting.” Comey told the President of DoJ’s legal concerns regarding the PSP. 

According to Comey, the President’s response indicated that he had not been fully 
informed of these concerns. Comey told the President that the President’s staff had been 
advised of these issues “for weeks.” According to Comey, the President said that he just 
needed until May 6 (the date of the next authorization), and that if he could not get 
Congress to fix FISA by then he would shut down the program. Tire President emphasized 
the importance of the program and that it “saves lives.” 
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(TS/ySF/hg ) The President next met with Mueller. According to Mueller’s notes, 
Mueller told the President of his concerns regarding the FBI’s continued participation in 
the program without an opinion from the Attorney General as to its legality, and that he 
was considering resigning if the FBI were directed to continue to participate without the 
concurrence of the Attorney General. The President directed Mueller to meet with Comey 
and other PSP principals to address the legal concerns so that the FBI could continue 
participating in the program “as appropriate under the law.” Comey decided not to direct 
the FBI to cease cooperating with the NSA in conjunction with the PSP. Comey’s decision 
is documented in a one-page memorandum from Goldsmith to Comey in which Goldsmith 
explained that die President, as Commander-In-Chief and Chief Executive with the 
constitutional duty to “take care that the laws are faithfully executed,” made a 
determination that the PSP, as practiced, was lawful. Goldsmith concluded that this 
determination was binding on the entire Executive Branch, including Comey in his 
exercise of the powers of die Attorney General. 



Comey further 


-^g,// 3 I/ l q > jp^. The same day, an interagency working group was convened to continue 
reanalyzing the legality of the PSP. In accordance with the President’s directive to 
Mueller, officials from the FBI, NSA, and CIA were brought into the process, although the 
OLC maintained the lead role. On 16 March 2004, Comey drafted a memorandum to 
Gonzales setting out Comey's advice to the Presidentregarding the PSP,. Comey advised 
hat the President may law h illy continue 
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wrotethA DoJ remained unable to 

. ‘S and lie advised that sucl 


■ cautioned that he believed the 
ongoing collection of “serious issues” about 

Congressional notification, “particularly where the legal basis, for the program is the 
President’s decision to assert his authority to override an otherwise applicable Act of 


Congress/’ 


(U) Gonzales replied by letter on the evening of 16 March. The letter stated, in part: 

Your memorandum appears to have been based on a 
misunderstanding of the President’s expectations regarding 
tile conduct of the Department of Justice. While the President 
Was, and remains, interested in any thoughts the Department 
of Justice may have on alternative ways to achieve effectively 
the goals of the activities authorized by the Presidential 
Authorization of March 11, 2004, the President lias addressed 
definitively for the Executive Branch in the Presidential 
Authorization the interpretation of the law. 



Presidential Authorization. 



(TG//GTL.W//8J7/OC/NF )- On 19 March 2004, the President signed, and Gonzales 
certified as to form and legality, a modification of the II March 2004 Presidential 
Authorization. The modification made two significant changes to the current authorization 
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(S//NF> On 6 May 2004, Goldsmith and Philbin completed an OLC legal 
memorandum assessing the legality of the PSP as it was then operating. The memorandum 
stated that the AUMF passed by Congress shortly after the attacks of 11 September 2001 
gave the President authority to use both domestically and abroad “all necessary and 
appropriate force,” including SIGINT capabilities, to prevent future acts of international 
terrorism against tine United States. According to the memorandum, the AUMF was 
properly read as an express authorization to conduct targeted electronic surveillance 
against ai-Qa’ida and its affiliates, the entities responsible for attacking the United States, 
thereby supporting the President’s directives to conduct these activities under the PSP. 
Much of the legal reasoning in the 6 May 2004 OLC memorandum was publicly release 
by DoJ in a “White Paper”— ‘Legal Authorities Supporting the Activities of the National 
Security Agency Described by the President”— issued on 19 January 2006 after the content 
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collection portion of the program was revealed in The New York Times and publicly 
confirmed by the President in December 2005, 

(U) Restrictions on Access to the 
President's Surveillance Program 
Impeded Department of Justice Legal Review 

(TS//SR/OC/HF) The DoJ IG found it extraordinary and inappropriate that a single 
Do J attorney, John Yoo, was relied upon to conduct tlie initial legal assessment of the PSP, 
and that the lack of oversight and review of Yoo’s work, which was contrary to the 
customary practice of OLC, contributed to alegal analysis of the PSP that, at a minimum, 
was factually flawed. Deficiencies in the legal memorandums became apparent once 
additional DoJ attorneys were read.into the program in 2Q03 and those attorneys sought a 
greater understanding of the PSP’s operation. The White House’s strict controls over 
access to the PSP Undermined DoJ’s ability to provide the President the best available 
advice about the program. Tire DoJ IG also concluded that the circumstances plainly 
called for additional DoJ resources to he applied to the legal review of the program, and 
that it was the Attorney General’s responsibility to he aware of this need and to take steps 
to address it. However, the DoJ OIG could not determine whether Ashcroft aggressively 
sought additional read-ins to assist with DoJ’s legal review of the program prior to 2003 
because Ashcroft did not agree to be interviewed 

(U) TRANSITION OF PRESIDENT'S SURVEILLANCE 
PROGRAM ACTIVITIES TO FOREIGN INTELLIGENCE 
SURVEILLANCE ACT AUTHORITY 

4TS//SJ/ /M F ) Internet Metadata Collection 
Transition to Operation Under FISA Authority 
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(TS//SI//NP ) The government’s FISA application, entitled "Application for Pen 
Registers and Trap and Trace Devices for Foreign Intelligence Pu 
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.(b)(3) 


The application package included: 

o A proposed order authorizing the collection activity and secondary orders 
mandating earners to cooperate. 

° A declaration by ITaydeu explaining the technical aspects of the proposed 
Internet metadata collection and identifying the government official 





seeking to use the pen register and trap and trace (HOT) devices covered 
by the application for purposes of 50 U.S.C. § 1842(c)(1). 

A declara tion by Tenet describing the threat posed by 
the United States. 


Li 1 o UllUVa uuuvjo. 

p A certification from Ashcroft stating that the information likely to be 

obtained from the PR/TT devices Was relevant to an ongoing investigation: 
to protect against international terrorism, as required by 
50 (J.S.C. § 1842(c). 

0 A memorandum of law and fact in support of the application. 

Objective of the application was to secure authority under FISA 
bitemet metadata , „ 


1 - . Ilbfconstructeditslegaliargumentfbr 

this novel use of PR/TT devices around traditional authorities provided under FISA, (See 
SO riSC § 1842(a)(1).) The government argued that the NS A’ s proposed collection of 

by noting that te rtadata sought com^dw,* 

information hlcely to be obtained from the PR/TT devices was rdevant 

to an ongoing 

perfonn contact chaining 

^^^■that would enable theNSA.to discover enemy communications. 

SHHgit was “overwhelmingly likely” tlrat at least one end of the transmitted 

HHLton either originated in or was destined for locations oats ate the United Sri. es, 

krUU and® flf dvtmmt miration Wet'S CtUtfteiy IOl%.lgL«. -i- 3 

and that in some cases bom enns m 


bl, b3, 
b7E 



aha j r ,,fj,n?n pmtjQSBCl hltdWHtg IU NaA aiELiyaiS a&teVSM 1*J hij, 

database Tire NS A anaijSts were to b‘e briefed by NS A OGC personnel concerning the 
ctamstaneS under which the database could be queried, and all queues would have to be 
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approved by pile -of seven senior NS A officials. The application proposed that queries of 
tlfe, Internet metadata archive would be performed when the Internet communication 
address met the following standard: 

[BJased on the factual and practical considerations of 
everyday life on which reasonable and prudent persons act, 
there are facts giving rise to a reasonable articulable suspicion 
that a particular kno wn e-mail address is associated with 
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(U) Department of Justice Notices 
of Compliance Incidents 


ggpoJ OIPR filed a Notice of Compliance Incidents 
'unauthorized collection” that had taken place following 


With the FISC describing certain 
ofthe.PR/TT Order, gl 


issuance 


the FISC issued a Compliance Order stating that 


allowing 
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fTS^&WMF)- Telephony Metadata Collection 
Transition to Operation Under FiSA Authority 


-(- T - S//SI//MF) Another part of die PSP, bulk collection of telephony metadata, was 
brought under FISA authority in May 20.06. As with Internet metadata, the bulk nature of 
^datacollectian provided the NS A the ability to conduct contact chaining 




(TS//SI//M-F-)-The transition of bulk telephony metadata collection from Presidenti al 
authority to FISA authority relied on a provision in FISA that authorized the FBI to seek an 
order from the FISC compelling the production of “any tangible tilings'’ from any business, 
organization, or entity, provided the items are for an authorized hives ligation to protect 
against international terrorism or clandestine intelligence activities. (See 
50 U.S.C. § 1861.) Orders under this provision are commonly referred to as “Section 215” 
orders in reference to Section 215 of the USA PATRIOT Act, which amended the 


“business records” provision in Title V of FISA. 18 The “tangible things” sought in this 
S ection 215 application were the telephone call detail records of certain 
telecommunications s ervice providers . 



tT ' S/ZSI/alF) The timing of the decision in May 2006 to seek a FISC order for the 
bulk collection of telephony metadata was driven primarily by external events. A 
16 December 2005 article in The New York Times entitled, “Bush Lets U.S. Spy on Callers 


On 17 December 2005, in response to the article, President 
Bush publicly confirmed that he had authorized the NSA to intercept the international 
communications of people with known links to al-Qa’ida and related terrorist 
organizations. On 19 January 2006, DoJ issued its White Paper — “Legal Authorities 
Supporting the Activities of the National Security Agency Described by the President” — 
that addressed in an unclassified form the legal basis for the collection activities described 
in The New York Times article and confirmed by the President. 


1 8 (U) Prior to the enactment of Section 215 of tine USA PATRIOT Act, the FISA “business records” provisions 
were limited to obtaining information about a specific person or entity under investigation and only from common 
carriers, public accommodation facilities, physical storage facilities, and vehicle rental facilities. 







Ttradburv. the head of OLC at that time, the legal analysis 


Although The New Yorlc Times article did not describe tms asp 


aspect ot tne program m eariy iwu. uwuuui^ 

significant public attention when published. As anticipated, on 11 May 2006, the > USA 
Today published the results of its investigation in an article entitled, "NS A Has Massive 
Database of American Phone Calls.” 


rrS// gI /. / N Fj-On 23 May 2006, the FBI filed with the FISC a Section 215 application 
seeking authority to co U ecUelepliom^aetadateJo assist the NSA ^ 

membe rs or agents suppoid of tlr^!|B|B|iHH^^^H 

■JII FBI investigations then pending and other IC operations. The application requested 
an order compelling certain telecommunications companies to produce (for the duration of 
the 90-day order) call detail records relating to all telephone communications maintained 
by the carriers. According to the application, the majority of the telephony metadata 
provided to the NSA was expected to involve communications that were (1) between 
domestic and foreign locations, or (2) wholly within the United States, mcludmg local 
telephone calls. The ap plication e stimated that the collection would involve the NSA 
receiving approximately call detail records pei day. J9 

4 -a . • 1 1 * 1 1 _ 


receiving 

(T5//SI//NFf The application acknowledged that the vast collection would include 
communications records of U.S. persons located within the United States who were not the 
subject of any FBI investigation. However, relying on the precedent established by the 
PR/TT Order; the appl ication asserted that the collection was needed for tire NSA to tin 
‘ Ml and to identify unknown operatives, some of whom 
the United States or in communication with U.S. persons, by using contact chaining!™® 
iMBUih itrthh Ul As was done under the PSP, the call detail records would be entered m an 
NSA database and analysts would uuery the data wifepa^^art^^hone numbers to 

identify connections with other numbers BIHPPBBKMIM The P r °P osed 
query standard in the Section 215 application essentially was the same standard applied 
under the PSP in connection with telephony metadata, and the same standard the FI 
authorized in the PR/TT Order for Internet metadata. The Section 21 5 application also 
included in the proposed queiy standard the First Amendment proviso that the FISC added 

to the PR/TT query standard. 
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(TS//SI//NF) - On 24 May 2006, the FISC approved the Section 215 application, 
finding that there were reasonable grounds to believe that tire telephony metadata records 
sought were relevant to authorized investigations the FBI was conducting to protect against 
international terrorism. The FISC Section 215 order incorporated each of the procedures 
proposed in the government’s application relating to access to and use of the metadata, 
which were nearly identical to those included in the Internet metadata PR/TT Order. 

■ (TS/Z B l j^NP)- Through March 2009, the FISC renewed the authorities granted in the 

24 May 2006 order at approximately 90-day intervals, with some modifications sought by 
the IIS. government. For example, the FISC granted an August 2006 motion requesting 


(b)(1) ; (b)(3) 



However, believing that “more is needed to protect the privacy of U.S. 
person information acquired and retained” pursuant to the Section 215 Orders, the FIS 
prohibited the government from accessing the metadata collected until such time as the 
government is able to restore the Court’s confidence that the government can and will 
comply with previously approved procedures for accessing such data.” The goyeinmen 
may on a case-by-case basis, request authority from the FISC to query the metadata with a 
specific telephone number to obtain foreign intelligence. The FISC also authorized the 
government to -query -the metadata without court approval to protect against an imminent 
threat to human life, provided the government notifies the court within the next business 

day. 


fflSHSMMFf Content Collection Transition 
to Operation Under FISA Authority 


nviKTinmy rh* last part of the PSP brought under FISA authority was telephone 
and Internet communications content collection. As explained below, the effort to 
accomplish this transition was legally and operationally complex and requued an enormous 
effort on die part of the government and the FISC. The FISC judge who ruled on the mitial 
application approved the unconventional legal approach the governmen proposed to fit 
PSIP’s content collection activities within PISA. However, the ElSCjudge responsible for 
considering the government’s renewal application rejected the legal approach. This 

resulted in significant diminution in authorized surveillance activity mvolvmgcontmrt 

collection andhastened the enactment of legislation thql significantly amended FIS A and 
provided the government surveillance authorities broader thali those authorized under the 



tftlRi-ibnne and electronic communications o: 


(TS i MS - 1 lii-s government filed the 

on 13 December 2006. The application sou 


applications each time the government had probable cause to believe that a particular 
telephone number or Internet communication address was being used or about to be used 
oy members or agents of a foreign power, hi the place of the individualized process the 
application proposed that the FISC establish broad parameters for the interception of 
communications— the groups that can be targeted and the locations where the surveillance 
can be conducted-and that NSA. officials, rather than FIS C judges, detennmemthmto 
parameters the particular selectors to be collected against. ~ 
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galbeit with FISC review and supervision. The government’s approach in the 
FISA application rested on a broad interpretation of the statutory term “facility” and the 
use of minimization procedures by NS A officials to make probable cause determinations 
about individual selectors, rather than have a FISC judge make such determinations. 



(TS/ZSIANF) In shod, t he government’s content application askedJheJdSClto_fincL 

probable cause to believe that f 

engaged in international terrorism, and thatl 


| Then, within these parameters, NSA officials would make probable 
cause findings (subsequently reviewed by the FISC) aboutwhether individual telephone 
numbers or Internet communications addresses are used bvjnembers_or a gents of 

[ and whether the 

communications of those numbers and addresses are to or from a foreign country. When 
probable cause findings were made, the NSA couid direct the telecommunications 
companies to provide the content of communications associated with those telephone 
numbers and Internet communications addresses. 


(TS//STLW//S1//QC/NF - ) -- On 10 January 2007, Judge Malcolm J. Howard approved 
the government’s 13 December 2006 content application as it pertained to foreign 
selectors — telephone numbers and Internet communications addresses reasonably believed 
to be used by individuals outside the United States. The effort to implement the order was 
a massive undertaking for Do! and NSA. Ayhefime of the order, the NSA was actively 
tasking for content collection approximatelylHEIiforeign selectors — Internet 
cominunicat'ionsaddresses or telephone numbers — under authority of the PSP. 
Approximately^^^J of these were filed with Howard on an approved schedule of rolling 
submissions over the 90-day duration of the order. 


(TS//SI//NF) However, Ploward did not approve the government’s 13 December 2006 
content application as it pertained to domestic selectors — telephone numbers and Internet 
communications addresses reasonably believed to be used by individuals in the United 
States. Howard advised DoJ to file a separate application for the international calls of 
domestic selectors that took a more traditional approach to FISA. A more traditional 
approach meant that the facilities targeted by the FISA application should be particular 
telephone numbers and Internet communication addresses and that the probable cause 
determination for a particular selector would reside with the FISC. DoJ did this in an 

January 2007, which Howard approved the following day. The FISC 
selectors order approved by Howard for the final time in 
t has since expired. 


application filed on 9 





-(TS//SI//Nr) DoJ's first renewal application to extend the, foreign selectors authorities 
was filed on 20 March 2007 with Judge Roger Vinson, the FISC duty judge that week. On 
29 March 2007, Vinson orally advised DoJ that he could not approve the application and, 
on. 3 April 2007, he issued an order and Memorandum Opinion explaining die reasoning 
for his conclusion. Vinson wrote that DoJ’s foreign selectors renewal application concerns 
an “extremely important issue” regarding who may make probable cause findings that 
determine the individuals and the communications that can be subjected to electronic 
surveillance under FISA. In Vinson’s view, the question was whether probable cause 
determinations are required to be made by the FISG through procedures established by 
statute, or whedier the NSA may make such determinations under an alternative 
mechanism cast as “minimization procedures.” Vinson concluded, based on past practice 
under FISA and the Congressional intent underlying the statute, that probable cause 
determinations must be made by the FISC. 

(TS.^STVN F} -Vinson also wrote diathe was mindful of the government’s argument 
that the government’s proposed approach to foreign selectors was necessary to provide oi 
enhance the “speed and flexibility” with which the NSA responds to threats, and that 
foreign intelligence information may be lost in the time it takes to obtain Attorney General 
emergency authorizations. However, in Vinson’s view, FISA’s requirements reflected a 
balance struck by Congress between privacy interests and the need to obtain foreign 
intelligence information, and until Congress took legislative action on FISA to respond to 
the government’s concerns, the FISC must apply the statute’ s procedures. He concluded 
that the government’ s application sought to strike a different balance for the surveillance of 
foreign telephone numbers and Internet communications addresses. Vinson rejected this 
position, stating, “the [FISA] statute applies the same requirements to surveillance of ^ 
facilities used overseas as it does to surveillance of facilities used in the United States.” 
Vinson suggested that, “Congress should also consider clarifying or modifying the scope of 
FISA and of this Court’s jurisdiction with regard to such facilities — ” Vinson’s 
suggestion Was a spur to Congress to consider FISA modernization legislation in the 
summer of 2007. 

- (TS//STL W//SJ7/OG/NF)- In May 2007, DoJ filed, and Vinson approved, a revised 
foreign selectors application that took a more traditional approach to FISA. Although the 
revised approach sought to preserve some of the “speed and agility” the government had 
under Howard’s order, the comparatively laborious process for targeting foreign selectors 
under Vinson’s order caused the government to place only a fraction of the desired foreign 
selectors under coverage. The number of foreign s elector on collection dropped horn 
abouglBl under the January 2007 order to abou — under the May 2007 order. The 
situation accelerated the government’s efforts to obtain legislation that would amend FISA 
to address the government’ s surveillance capabilities within the United States directed at 
persons located outside the United States. Die Protect America Act, signed into law on 
5 August 2007, accomplished this objective by authorizing the NSA to. intercept inside the 
United States any communications of non-U. S. persons reasonably believed to be located 
outside the United States, provided a significant puipose of the acquisition pertains to 
foreign intelligence. The Protect America Act effectively superseded Vinson’s foreign 
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selectors order and the government therefore did not seek, to renew the order when it 
expired on 24 August 2007. 

- (TS//SJ7/KQ - The DOJ IG concluded that several considerations, favored initiating 
PSP's transition from Presidential authority to FIS A authority earlier than March 2004, 
especially as the program became less a temporary response to the September 1 1 terrorist 
attacks and more a permanent surveillance tool. These considerations included PSP’s 
substantial effect on privacy interests of U.S. persons, die instability of the legal reasoning 
on Which the program rested for several years* and the substantial restrictions placed on 
FBI agents’ and analysts’ access to and use of program-derived information due to the 
highly classified status of the PSP. The DOJ IG also recommended that DoJ carefully 
monitor the collection, use, and retention of the information that is mow collected under 
FISA authority and, together with other agencies, continue to examine its value to tire 
government’s ongoing counterterrorism efforts. 

(U) IMPACT OF THE PRESIDENT'S SURVEILLANCE 
PROGRAM ON INTELLIGENCE COMMUNITY 
COUNTERTERRORISM EFFORTS 


(U) Senior Intelligence Community Officials 
Believe That the President’s Surveillance Program 
Filled an intelligence Gap 


- fil* i //S4/ A 4P ) H ayden, Goss, McLaughlin, and other senior IC officials we 

interviewed told Us that the PSP addressed a gap in intelligence collection. The IC needed 
increased access to international communications that transited domestic U.S. 
communication wires, particularly international communications that originated or 
terminated within the United States. However, collection of such communications required 
authorization under FISA, and there was widespread belief among senior IC officials that 



the September 2001 attacks, hijackers Khalid Al.mihdhar and Nawaf Alhazmi almost 


certainly would have been identified and located. 



(TS//S L/Q GMFj - According to senior NS A officia^^ 
nabilitv tn p.Ynlnit a kp.v terrorist v 


pWMPSPluthority, NS A teirqfists 

in the United States and members of al-QaTdjp.^v , ^8HW Jflocated.in 

foreign countries. The PSP provided SIGINT coverage at the seam between foreign and 
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Hayden 


- ( &//W Hayden told us that lie always felt the PSP was worthwhile and successful. 
His expectation Was that the CIA and the FBI would be cust|n|r|of| 0 ||i|^|^ 
tirtri and integrate it into their respective operations. 


told us that the program helped to determine that terrorist cells were not emoecmed within 
the United States to the extent that had been feared. 


(0) Difficulty in Assessing the Impact of 
the President’s Surveillance Program 



Mmm It was difficult to assess the overall impact of PSP on 10 I countertenor ism 
efforts" Except for the FBI, IC organizations that participated 

BHtic processes for tracking how PSP reporting was ■ ■ 


~Zzdly told that the PSP was one of a number of intelligence sources analytic 
toSs that were available to IC personnel, and that, because PSP reporting was used in 
conjunction with reporting from other intelligence sources it was difficult to attribute he 
success of particular counterterrorism operations exclusively to the P . 


(U) Impact of the President’s Surveillance 
Program on FBI Counterterrorism Efforts 


on 


(SZ/NF-V-The DoJ IG found it difficult to assess or quantify the impact of tlie PSP 
to i counterterrorism efforts. However, based on our interviews of FBI managers and 
agents and our review of documents, we concluded that, although PSP information ha 
value in some counterterrorism investigations, the program generally played a “ed^oie 
L FBI's overall counterterrorism efforts. Several officials we interviewed suggested 
toUte wIm provided an "early warning system" to allow the IC to detect potenhal 
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terrorist attacks, even if the program had not specifically uncovered, evidence of 
preparations for such attacks . 


(U) FBI Efforts to Assess the 
Value of the Program 


-f fS/ZSIZ/NP) T he FBI made several attempts to assess the value of the PSP to FBI 
counterterrorism efforts. Ill 2004 and again in 2006, FBI’s Office of General Counsel 
(OGC) attempted to assess the value to the FBI of PSP information. This firs t assessment 
relied on anecdotal information and informal feedback from FBI field offices. The 2006 
assessment was limited to the aspect of the PSP disclosed in The New York Times article 
and subsequently confirmed by the President, i.e., content collection. 

-fSjWF) The FBI undertook two more efforts to study PSP’s impact on FBI 
operations in early 2006. In both of these statistical studies, the FBI sought to determine 
what percentage of PSP tippers resulted in “significant contributionjs] to the identification 
of terrorist subjects or activity on U.S. soil.” The FBI considered a tipper significant if it 
led to any of three, investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. 



he first study examined a sampl e of leads selected from the 
tippers the NSA provided the FBI from approximately October 
200 1 to December 2005. The study found that 1.2 percent of the leads made significant 
contributions, as defined above. The study extrapolated Oris figure to the.enth-e popu lation 
of leads and determined that one colijd expect to find thaij 


[leads 

made significant c ontributions to FBI counterterr orism, efforts. The second: study, which 
reviewed all of the!” 


leads the NSA provided the FBI from 
August 2004 through January 2U06, identified no instances of significant contributions to 
FBI counterterrorism efforts. The studies did not include explicit conclusions oil the 
program’s usefulness. However, based in part on the results of the first study, FBI 
executive management, including Mueller and Deputy Director John Pistole, concluded 
that the PSP was “of value.” 
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(U) FBI Judgmental Assessments 
of the Program 

~(SZ/NP)-We interviewed FBI headquarters and field office personnel who regularly 
handled PSP information for their assessments Df the impact of program information on 
FBI counterterrorism efforts. The FBI personnel we interviewed were generally supportive 
of the PSP as “one tool of many” in the FBI’s anti-terrorism efforts that “could help move 
cases forward”. Even though most leads were determined not to have any connection to 
terrorism, many of the FBI officials believed the mere poss ibility of a terrorist connection 
made investigating the tips worthwhile. 


igJMfV However, the exceptionally compartmented nature of the program created 
somefruSion for FBI personnel. Some agents criticized PSP reports for providing 
insufficient details about the foreign individuals alleged^^^^n tenonsm. Others ^ 
occasionally were frustrated by the prohibition on usmg ^^W ^H^ 
processes, such as inFISA applications, although none of the. FBI field office agntswe 
Fnterviewed could identify an investigation in which the restrictions adversely affected the 
case. Agents who managed cou nterterrorism programs at the FBI field offices we visited 
were critical ofthelF ZSproject for failing to adequately prioritize threat ^ 
information and, because of the program’s special status, for liiniting the managers a ty 
to prioritize the leads in the maimer they felt was warranted by the mforma 101 . 

m m - Mueller told us that the PSP was useful. He said the FBI must follow every 
lead it receives in order to prevent future terrorist attacks and ^ 
information can be gathered and used legally it must be exploited. H*sWed jj^e 
“would not dismiss the potency of a program based onthe percentage of . 

added that as a general matter, it is very difficult to quantify the effectiveness of an 
intelligence program without “tagging” the leads that are produced in order to evaluate tiro 
role the program information played in any investigation. 

(U) Inn pact of the President’s Surveillance Program 

on CIA Counterterrorism Operations 

(U) The CIA Did Not Systematically 
Assess the Effectiveness of the Program 

H^MFHThe CIA did not implement procedures to systematically assess the . 
usefttesofthe product of the PSP and did not routinely document 
PSP reporting had contributed to successful counterteixonsm operations. CIA ofli , 
including Hayden, told us that PSP reporting was used in conjunction with reporting horn 
other intelligence sources; consequently, it is difficult to attnbute die success of partieu 
counterterrorism operate exclusively to the PSP. In a May 2006 briefing to the SSCI, 
the Deputy DirectorMSsaid that PSP reporting was rarely the sole basis for an 
intelligence success, bSthat it frequently played a supporting role. He went on to state 
that the program was an additional resource to enhance the CIA s understend mg oft r 
networks and to help identify potential threats to the homeland. OtlieiMofficrals we 
interviewed said that the PSP was one of many tools available to them, and that the tools 

were often used in combination. 
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only limited information on how program reporting contributed to successful operations, 
and the CIA IG was unable to independently draw any conclusion on the overall usefulness 

of ihs program to CIA, 



(U) Several Factors Hindered CIA 
Utilization of the Program 



- (S//NF) - The CIA IG concluded that several factors hindered the CIA hi making full 
use of the capabilities of the PSP, Many CIA. officials told us that too few CIA personnel 
at the working level were read into the PSP. At the program's inception, a. disproportionate, 
number of the CIA personnel who were read into the PSP were senior CIA managers. 1 


disparity between tire number of senior ClA managers 
read into PSP and the number of working- level CIA personnel read into the program 
resulted in too few CIA personnel to fully utilize PSP information for targeting and 


analysis. ■ 

_ - A J ~ !l working-level CIA analysts and targeting 

officers who were read into the PSP had too many competing priorities, and too ma 

other information sources and analytic tools available to them, to fully utilize PSP.' 

officials also told us that much of the PSP reporting was vague or without context, which 
led analysts and targeting officers to rely more heavily on other information sources and 
analytic tools, which Were more easily accessed and timely than the PSP. 


o amr ~j 


-fS//NT}-CIA officers said that the PSP would have been more fully utilized if 
analysts and targeting officers had obtained a better understanding of the program's 
capabilities. There was no formal training on the use of the PSP beyond the initial read in 
to the program. Many CIA officers we interviewed said that the instruction provided in the 
read-in briefing was not sufficient and that they were surprised and frustrated by the lack of 
additional guidance. Some officers told us that there was insufficientjegal guidance on the 
use of PSP-derived information. 


"( - S//NP) The factors that hindered the CIA in making full use of tine PSP might have 
been mitigated if the CIA had designated an individual at an appropriate level of 
managerial authority, who possessed knowledge of both the PSP and CIA counterterrorism 
activities, to be responsible and accountable for overseeing CIA participation in the 
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NCfe analysts characterized the PSP as a useful 
was onl y one of several valuable sources of . 

information available to them, hi their view, PSP-derived information was not of greatei 
value than other sources, of intelligence. Although NCTC analysts we mtemewed could 
not recall specific examples where PSP information provided wliat they considered 
actionable intelligence, they told us they remember attending meetings wheie the benefit 
of the PSP were regularly discussed. 


(U) Counterterrorism Operations Supported by 

the President’s Surveillance Program 

Our efforts to independently identify how PSP information 
mpacted terrorism investigations and counterterrorism operations were hampered by the 
nature of these activities, which as previously stated, frequently are predicated on mult pi 
sources of information. Many TC officials we interviewed had difficulty citing specific 
instances where PSP reporting contributed to a counterterrorism success. The same 
i * d ful of cases tended to be cited as PSP successes by personnel we interviewed from 
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Program on MCTC Counterterrorism Efforts 
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ON THE PRESIDENTS SURVEILLANCE PROGRAM 


(U) As part of this review, the DoJ IG examined whether Attorney General Gonzales 
made; false, inaccurate, or misleading statements to G'ongress related to the PSP. Aspects 
of the PSP were first disclosed publicly in a Series of articles in The New York Times in 
December 2005. In response, the President publicly confirmed a portion of the PSP — 
which he called the terrorist surveillance program — describing it as the interception of the 
content of international communications of people reasonably believed to have links to 
al-Qaeda and related organizations. Subsequently, Gonzales was questioned about NS A 
surveillance activities in two hearings before the Senate Judiciary Committee in 
February 2006 and. July 2007. 

■ (S//NF) - Through media accounts and Comey’s Senate Judiciary Committee 
testimony in May 2007, it was publicly revealed that DoJ and the White House had a major 
disagreement related to the PSP, which brought several senior DoJ and FBI officials to the 
brink of resignation in March 2004. In his testimony before the Senate Judiciary 
Committee, Gonzales stated that the dispute at issue between DoJ and the White House did 
not relate to the “Terrorist Surveillance Program” that the President had confirmed, hut 
rather pertained to other intelligence activities. We believe this testimony created Hie 
mis impress ion drat the dispute concerned activities entirely unrelated to the terrorist 
surveillance program, which was not accurate. In addition, we believe Gonzales’s 


testimony that DoJ i 
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anti that 

these concerns bad been conveyed to the W bite House over a period of mon ths before the 
issue was resolved. 

(S//NP ' ) ~ The DoJ IG recognizes that Gonzales was hi the difficult position of 
testifying about a highly classified program in an open forum. However, Gonzales, as a 
participant in the March 2004 dispute between DoJ and the White House and, more 
importantly, as the nation’s chief law enforcement officer, had a duty to balance his 
obligation not to disclose classified information with the need not to be misleading in bis 
testimony. Although we believe that Gonzales did not intend to mislead Congress, we 
believe his testimony was confusing, inaccurate, and had the effect of misleading those 
who were not knowledgeable about the program. 
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(U) Pursuant to Title III of the PISA Amendments Act of 2008, the Inspectors General 
of the DoD the DoJ, the CIA, the NS A, and the ODNI conducted reviews of the PSP. In this 
report and the accompanying individual reports of the participating IGs, we describe how, 
following the terrorist attacks of 11 September 2001, the President enhanced the USAs 
SIGINT collection authorities in an effort to “detect and prevent acts of terrorism ag 
United States.” 

— nx//sr//MlT) Pur-mam in inis auth ority, the 
1 "" 7 collected significant new information, such as the 

content of communications into and out of the United States, where one party to the 
communication was reasonably believed to be a member of al-Qa ida, or its affiliates, or a 
group the President determined was in aimed conflict with the United States. In addition, 
the President authorized the collection, of significant amounts of telephony and Internet 
metadata. The NSA analyzed this information- for dissemination as leads to the 1C, 
principally the CIA and the FBI. As described in the IG reports, the scope of this 
collection authority changed over the course of the PSP. 

(TJ//FOUQ) The IG reports describe the roje of each of the participating agencies in 
the PSP including theNSA’s management and oversight of the collection, analysis, an 
reportin'- process; the CIA’s andFBPs use of the PSP-derived intelligence in their 
counterterrorism efforts; the ODNI’s support of the program by providing periodic threat 
assessments; and theDoJ’s role in analyzing and certifying the legality of the PSP and 
managing use of PSP information in the judicial process. 

OJ) The IG reports also describe the conflicting views surrounding the legality of 
aspects of the PSP during 2003 and 2004, the confrontation between officials from Do! and 
the White House about the legal basis for parts of the program and foe reso ution of that 
conflict The ensuing transition of the PSP, in stages, from presidential authority to 
statutory authority under FISA, is also described in the IG reports. 

rm The IGs also examined the impact of PSP information' bn counterterrorism 
efforts. Many senior IC officials believe that the PSP filled a gap in intelligence collection 
thought to exist under FISA by increasing access to international communications that 
transited domestic U.S. communication wires, particularly international communications 
that originated or terminated within the United States. Others within the > IC Community, 
includin'* FBI agents, CIA analysts and managers, and other officials had difficulty 
evaluating^ the pmci^ contribution of the PSP to counterterrorism efforts because it was 
most often viewed as one source among many available analytic and mtelhgence-gathermg 
tools in these efforts. The IG reports describe several examples of how PSP-derived 
information factored into specific investigations and operations. 

rm The collection activities pursued under the PSP, and under FISA following the _ 
activities' transition to operation under that authority, as described in this report, resulted m • 
unprecedented collection of communications content and metadata. We believe the leten ion 
and use by IC organizations of information collected under the PSP and FISA, particulaily 
information on U.S. persons, should be carefully monitored. 
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MEMORANDUM FOR SECRETARY OF DEFENSE 

SUBJECT: (U) Report on Review of the President’s Surveillance Program 
Report No.: 09-INTEL-08 (U) 

(U) We are providing this report for your information. This report fulfills the 
DoD Inspector General’s requirement pursuant to Section 301 of Public Law 1 10- 
261, the Foreign Intelligence Surveillance. Act (FISA) Amendments Act of 2008 
(the Act). This report, along with reports prepared by the Inspectors General of 
the Department of Justice (DoJ), the Office of the Director of National Intelligence 
(DNI), Central Intelligence Agency (CIA), the National Security Agency (NSA), 
will be summarized in a comprehensive report as required by the Act. 

-(T S//gTLW//SI//QC//N - F ) Results. The OSD role in the establishment and 
implementation of the PSP was lhnited, witli the burden of program execution 
residing with the NSA. We determined that there were six OSD officials with 
access to the PSP. These individuals had limited involvement, and did not make 
any additional tasking decisions beyond those directed for NSA implementation. 
We are aware of no other OSD involvement in the PSP. 

(U) Background. The Act requires the IGs of the DoJ, DNI, NSA, the DoD, and 
any other element of the intelligence community that participated in the 
President’s Surveillance Program (PSP) 1 , to complete a comprehensive review of, 
with respect to the oversight authority and responsibility of each suchlG: 

o Ml facts necessary to describe establishment, implementation, product 
and use of the product in the program 
a Access to legal reviews and access to information about the Program 
o Communications and participation of individuals/entities related to the 
Program 

1 (U) The President’s Surveillance Program is defined in the Act as die intelligence activity involving 
communications that was authorized by the President during the period beginning on September 1 1, 2001, 
and ending on January 17, 2007, including the program referred to by the President m a radio address on 
December 17, 2005 (commonly known as the Terrorist Surveillance Program). 
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o Interaction with the Foreign Intelligence Surveillance Court and 
o Any other matters identified by the IGs 

H( ^//gTIiW/SI//QC//WF> - Scope and Methodology, We conducted this review 
to examine the involvement of the Office of the S ecretary of Defense (OSD), 
Department of Defense (DoD), in the establishment and implementation of the 
President’s Surveillance Program (PSP), We interviewed current and former 
officials within OSD that had access to the PSP. We withdrew our request to 
interview Secretary of Defense Gates because he was provided access to the PSP 
after the program ended, The former Deputy Secretary of Defense Dr. Wolfowitz 
declined our request for an interview. We reviewed all relevant documentation 
within OSD and NS A related to OSD’s involvement in the PSP, We also 
reviewed documentation at Do! related to the PSP, 

(U) The IGs of the DoJ, DoD, DNI, NSA, and CIA issued an interim report on 
September 1 0, 2008. In the interim report, the DoD IG stated that he would 
examine the involvement of the Office of the Secretary of Defense (OSD) in the 
establishment and implementation of the PSP. The NSA, as an agency within 
DoD performed the requirements of the PSP. As such, the NSA IG is conducting 
a review of NSA involvement With the PSP separate from this memorandum 
report. 

(TS//Sl T TVW/^ /0 € ANF)- Implementation and Establishment of the PSP. 
The OSD access to the PSP was limited to six individuals. 2 Those individuals are 
Secretary of Defense Robert Gates; former Secretary of Defense Donald 
Rumsfeld; former Deputy Secretary of Defense Paul Wolfowitz; Under Secretary 
of Defense for Intelligence. (USD(I)) James Clapper 3 ; former USD(l) Stephen 
Cambone; and Principal Deputy General Counsel Daniel Dell ‘Orto, 

(TS//STLW//SI//0 C//NF)-T he PSP was aft extremely sensitive counterterrorism 
program focused on detecting and preventing terrorist attacks within the United 
States. The PSP was authorized by the President every 30 to 45 days and was 
initially directed against international terrorism; after March 2004, the PSP 
focused specifically against al-Qaeda and its affiliates. The Director of Central 
Intelligence (DCl), and later the DNI, would prepare a Threat Assessment 



1 (TS//3TbW//5I//0€/ ? : ?vF -) Secretary Gates and Under Secretary' Clapper were provided access to the PSP 
after the PSP was transferred (o Foreign Intelligence Surveillance Court supervision. 
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Memorandum, which validated the current threat to the United States. The 
Secretary of Defense would review and sign tlie Threat Assessment Memorandum. 
On three occasions, Dr. Wolfowitz, the former Deputy Secretary of Defense, 
signed the Threat Assessment Memoranda in the Secretary’s absence.. On two 
occasions/ Dr. Cambone, the former USD(1), signed the Threat Assessment 
Memoranda when Secretary Rumsfeld and Dr. Wolfowitz were unavailable. 

(TG//STLW//SI// 0 C//NP ) Once the Threat Assessment Memorandum was signed, 
the President would then sign a Presidential Authorization with the Threat 
Memorandum attached. The President would task the Secretary of Defense to 
employ DoD resources to execute the requirements set forth in the Presidential 
Authorization. The Attorney General, or his designee, would certify the 
Presidential Authorization for form and legality. The Secretary of Defense would 
then direct the actions authorized by the Presidential Authorization to the NS A for 
Implementation. On one occasion, Dr. Wolfowitz, the former Deputy Secretary of 
Defease, directed the Director of NSA to implement the Presidential 
Authorization, in the Secretary’s absence. On a separate occasion, Dr. Cambone, 
the former USD(I), directed the Director of NSA io implement the Presidential 
Authorization. 


XTMSfffWf Interaction with the Foreign Intelligence Surveillance Court. Dr 
Wolfowitz also executed two declarations Intelligence 

Surveillance Court. The, first, executed o qMBlf^r Jwas in support of the 
Government’s Application seeking renewal, in part, of the authority to ; ihshfhand. 
use ;pen register and trap an d trace devices, in order to obtain information 

the Foreign 

Suiweiiiance^^^WS (MSA), “ U.y.C, sections 1801-1811, 
1841-1846, as amended. The initial authority under PISA to install and use pen 
register and trap and trace devices for that mtroo sjsjv^ granted by the F oreign 
Intelligence Surveillance Court on July 14, 2004 

(TS//S I//NP 3- Dr. Wolfowitz’ s second declaration was executed on jjL«, 
IjThat declaratigyg|majyiLfflSponse to the Foreign Intelligence 
Surveillance Court’s requiring the Government to^submit-a 
declaration from the Deputy Secretary of Defense discussing NSA’ violations of 
the Court’s July 14 Order authorizing NSA to install a rriuse nen register and tra p 

and trace devices in order to obt ain information about 

BBggBBf IB In that declaration, Dr, Wolfowitz stated the 

circumstances surrounding unauthorized collection that occurred, the disposition 
of information collected without authorization, steps NSA took to remedy the 
violation, and measures NSA implemented to prevent recurrence of such 
violations. 
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OFFICE OF THE SECRETARY OF DEFENSE 
Secretary of Defense 

Under Secretary of Defense for Intelligence 
Deputy General Counsel, Intelligence 

OTHER DEFENSE ORGANIZATION 

Inspector General, National Security Agency 

NON-DEFENSE FEDERAL ORGANIZATIONS 

Inspector General, Director of National Intelligence 
Inspector General, Department of Justice 
Inspector General, Central Intelligence Agency 

CONGRESSIONAL COMMITTEES 

Senate Judiciary Committee 

Senate Select Committee on Intelligence 

House Judiciary Committee 

House Permanent Select Committee on Intelligence 
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■CIA- Participation in the 
President’s Surveillance Program 


(U) EXECUTIVE SUMMARY 


(S//NF) Title III of the Foreign Intelligence Surveillance Act (FISA) Amendments 
Act of 2008 requires the Inspectors General (IGs) of the elements of the Intelligence 
Community (IC) that participated in the President’s Surveilhance Program (PSP) to 
conduct a comprehensive review of the program. The results of our review of CIA 
participation in the PSP are presented in tills report, and will be included m the 
comprehensive report required to be provided to the appropriate committees of Congress 

by 10 July 2009. 




(T SZ/STLlA Y/SLyOCiTlF) Th p CIA prepared the threat assessment memorandums 
that were used to support Presidential authorization and periodic reauthorizations of the 

PSP The threat assessment m emorandums were prepared by personnel from, the CIA 
m - " !F - * ; ^ 1 Each of the 


assessment of the PSP's utility in addressing previously reported threats. The threat 
assessment memorandums were signed by the Director of Central Intelligence (DCI) 
and forwarded to die Secretary of Defense to be co-signed. Responsibility for drafting 
the threat assessment memorandums was transferred to the newly-established Terrorist 
Threat Integration Center in May 2003 and retained by TTIC's successor organization, 
NCTC (the National Counterterrorism Center). The DCI continued to sign the threat 
assessment memorandums through 15 April 2005. Subsequent memorandums were 
signed by the Director of National Intelligence. 

m j /ffiTT .W//SI//Q CTIFV CIA analysts and targeters, as PSP consumers, tasked 
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However, collection of 
such communications required authorization under FISA, and there was widespread 
belief among senior IC and CIA officials that the process for obtaining FISA 
authorization was too cumbersome and time consuming to address the current threat. 
Current and former CIA officials emphasized the increased timeliness, flexibility, and 
access provided by the PSP as compared to the process for obtaining a warrant under 
FISA. 




other senior CIA offici als we interviewed told us that the PSP addressed a gap in 
intelligence collection. \ 


~ff S//STL W//SI//Q C/NF) The CIA did not implement procedures to assess the 
usefulness of the product of the PSP and did not routinely document whether particular 
PSP reporting had contributed to successful counterterrorism operations. CIA officials 
told US that PSP reporting was used in conjunction with reporting from other 





PSP reporting. Consequently, there is no means to comprehensively track how PSP 
information was used. CIA officials were able to provide only limited .information on 
hoW program reporting contributed to successful operations, and therefore, we were 
unable to independently draw any conclusion on the overall usefulness of the program 
to CIA. 




-{'3/fiWy Several factors hindered the CIA hi making full use of the capabilities of 
the P.SP Many CIA nf firiak t old us that too few CIA personnel at die working level 
wereread into. -the PSP ESofficialstoldm that CIA analystsand taigeting officers 
who were read in had too many competing priorities and too many other available 
information sour ces and analytic tools— many of which were more easily accessed and 
timely- — to fully utilize the PSP . CIA officers also told us that the PSP would have 
been more fully utilized if analysts and targeting officers had obtained a better 
understanding of the program's capabilities. Many CIA officers noted that there was 
insufficient training and legal guidance concerning the program's capabilities and die 
use of PSP-derived information. The factors that hindered the CIA in making full use 
of the PSP might have been mitigated if the CIA had designated an. individual at an 
appropriate level of managerial authority, who possessed knowledge of both the P§P 
and CIA counterterrorism activities, to be responsible and accountable for overseeing 
CIA participation in the program . 

( , I'S//STLW//SI//QC/MF) There is no indication that personnel from the CIA 
Office of General Counsel or other CIA components were involved in preparing the 
legal memorandums supporting the PSP that were produced by the Department of 
Justice, Office of Legal Counsel (OLC). CIA OGC personnel had very limited access 

to these memorandums. 

Senior CIA officials participated in meetings with a New York Times 
editor and reporter and senior Administration officials concerning an article the 
newspaper was preparing concerning the PSP . 
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(U) BACKGROUND 


(U) Origin and Scope of the Review 

(U) Title III of the Foreign Intelligence Surveillance Act Amendments Act of 
2008, which was signed into law on 10 July 2008, requires the IGs of the elements of 
the Intelligence Community that participated in the PSP to conduct a comprehensive 
review of the program. 1 The review required to be conducted under the Act is to 

examine: 

(A) all of the facts necessary to describe the establishment, 
implementation, product, and use of tire product of the Program; 

(B) access to legal reviews of the program and access to information 
about the Program; 

(C) communications with, and participation of, individuals and 
entities in the private sector related to the Program; 

(D) interaction with the Foreign Intelligence Surveillance Court and 
transition to court orders related to the Program; and 

(E) any other matters identified by any such Inspector General that 
would enable that Inspector General to complete a review of the 
Program, with respect to such Department or element. 

(TS//STLW//SI//Q C/NF ) The interim report required under the Act was submitted 
to the committees of Congress prescribed in the Act on 10 September 2008. That 
report described the scope of the work to be conducted by each of the participating IGs, 
which include the Inspectors General of the Department of Justice, the Office of the 
Director of National Intelligence, the National Security Agency, the Department of 
Defense, and the CIA. Our review of CIA participation in the PSP examined CIA's : 

q Role in preparing the threat assessments and legal certifications 
supporting periodic reauthorization of the PSP . 

° Role in identifying targets for the PSP. 


1 The President’s Surveillance Program is defined in the Act as the intelligence activity involving 

communications that was authorized by the President during the period beginning on 11 September 2001 , and. 
ending on 17 January 2007, including the program referred to by the President in a radio address on 
17 December 2005 (eominouly known as the Terrorist Surveillance Program). The classified name for the 
President’s Surveillance Program is “STELLARWIND.” 
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report, and will be included in the comprehensive final report required to be provided 
to the appropriate committees of Congress by TO July 2009. 


(U) The President’s Surveillance Program 

■ (TS//g^ - I j W//SI//QG^P ) According to former Director of the NSA and former 
Director of the CIA (DCIA) Michael V. Hayden, initial discussions concerning the 
activities that would become the PSP occurred less than two weeks after 
the 1 1 September 2001 terrorist attacks in a meeting between DCI George J. Tenet and 
Vice President Richard B. Cheney. Although Hayden did not attend the meeting, he 
was told by Tenet that Cheney asked if the Intelligence Community was doing 
everything possible to prevent another terrorist attack. In response. Tenet described 

Cheney then asked if there was more that NSA could do. 

This led to discussions between Cheney, Hayden, Cheney's legal counsel 
David S. Addington, and senior NSA officials. It was determined that the NSA had the 
capability to collect additional wire communications that could enhance the IC's 
counterterrorism efforts, but that new authority was needed to employ the capability. 
The determination led to the authorization of the PSP by President George W. Bush on 
4 October 2001. 

(TS//ST - LW//SI//OG/NH) - The PSP was intended to help prevent additional 

terrorist attacks against the US flomeland. Although the authorized collection 
activities changed over the life of the program, in general, the program authorized the 
NSA to acquire content and/or metadata concerning telephone and e-mail 
communications for which there were reasonable grounds to believe that at least one of 
the participants in the communication was located outside the US and that a party to 




the communication was affiliated with a group engaged m international terrorism. The 
collection activities conducted under the PSP were brought under Poreiga Intelligence 
Surveillance Court oversight in stages between July 2004 and January 2007. 



WammaSm 


the call— collected in butt 
ter! of e-mail transactional 


.receiving 


collected in bulk 


Under the PSP, the NSA collected three sets ofdata. 

The first set included the content of individually targeted telephone and e-mail 
communications. The second set consisted of telephone dialmg information-the date, 

_.:.j j m*. tRipnlihiiR number of the caller; and the number 

Third data 


(U) REVIEW RESULTS 


f&MF) CIA Participation in the 
President’s Surveillance Program 



2 fm The Foreign Intelligence Surveillance Act of 1978 established the Foreign InteliigenceSu^cinance Court 
to oversee requests for suWeillance warrants OH.,.,' nne.nr.ies asainst suspected fore, gn intelligence agen 

inside the US, 






the Threat Assessment Memorandums 
Supporting Authorization of the 
President's Surveillance Program 

- ( - FS/AST[AVy/SI//OC/NF) The CIA initially prepared the threat assessment 
memorandums that were used to support Presidential authorization and periodic 
reauthorizations of the PSP. The memorandums documented the current threat to the 
US homeland and to US interests abroad from al-Qa’ida and affiliated terrorist 
organizations, The first threat assessment memorandum — the Continuing Near-Temi 
Threat from Usama Bin Ladin — -was signed by DCI Tenet on 4 October 200 1 ? 
Subsequent threat assessment memorandums were prepared every 30 to 60 days to 
correspond with the President's reauthorizations of the PSP. 

(TS//STLW//SI//OC/UP ) The DCI Chief of Staff, JohnH. Moseman, was the CIA 
focal point for preparing th^hxea^ssessmen^nemOTandbma. According to 

Moseman, he directed tht ; ^ j to prepare objective 

appraisals of the current terrorist threat, focusing primarily on thfeatsfo the homeland, 
and to document those appraisals in a memorandum. Initially, thejgjj j analysts who 
prepared the. threat assessments wer^not read into the PSP and did not know how the 
threat assessments would he used. ||§f||f analysts drew upon all sources of intelligence 
in preparing their threat assessments. Each of the memorandums focused on the 
current threat situation and did not provide an assessment of the PSP's utility in 
addressing previously reported threats. 


3 • ffi/NP) - The ti tle of the threat assessment memorandums was changed to The Global War Against Terrorism in 
June 2002. 
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(TS//GTLW//SI//OC; / N - P - ) AfeBBSeompleted its portion of the memorandums, 
the DCFs- Chief of Staff added a paragraph at the end of the memorandums stating that 
the individuals and organizations involved in global terrorism (and discussed in the 
memorandums) possessed the capability and intention to undertake further terrorist 
attacks within the US. Moseman recalled that the paragraph was provided to him 
initially by either White House Counsel Alberto R. Gonzales or Addington. The 
paragraph recommended that the President authorize the Secretary of Defense to 
employ within the US the capabilities of the Department of Defense, including but not 
limited to USA’s signals intelligence capabilities, to collect foreign intelligence by 
electronic surveillance. The paragraph also described the types of communication and 
data that would be collected and the circumstances under which they could be 
collected. 4 The draft threat assessmentynemorandums were then reviewed by Office of 
General Counsel attorneys assigned tc ^^fi and Acting General Counsel (Senior 
Deputy General Counsel) John A. Rizzo. Rizzo told us that the draft memorandums 
were generally sufficient, but that there were occasions when, based on his experience 
with previous memorandums, he thought that draft memorandums contained . 
insufficient threat information or did not present a com p^m case for reauthorization 
of the PSP. In such instances, Rizzo would request tha fBj iprovide additional 
available threat information or make revisions to the draft memorandums. 

-(TS// S - TLW//GI//OCj f NP) The threat assessment memorandums were then signed 
by DO Tenet and foiwarded to the Secretary of Defense to he co-signed. Tenet signed 
most of the threat memorandums prepared during his tenure as DCI. On the few 
occasions when he was unavailable, the Deputy Director of Central Intelligence 
(DDCI), John E. McLaughlin, signed the memorandums on behalf of Tenet. 
McLaughlin also signed the memorandums in the capacity of Acting DCI in August 
and September 2004, In November 2004, Porter J. Goss became DCI and assumed^ 
responsibility for signing the memorandums. There were no occasions when the DCI 
or Acting DCI withheld his signature from the threat assessment vnemoiandum. After 
they were signed by the Secretary of Defense, the memorandums were reviewed by the 
Attorney General and delivered to the White House to be attached to the PSP 
reauthorization memorandums signed by the President. 

(TS//STLW//SL/QC/N F)- Responsibility for drafting the threat assessment 
memorandums was transferred fronJHto the newly established Terrorist Threat 
Integration Center in May 2003. This responsibility was retained by TTIC's successor 
organization, NCTC. The DCI continued to sign the threat assessment memorandums 


4 (U) Exhibit B presents the conclusion and recommendation paragraph included in the threat assessment 
memorandum dated 1.0 January 2005, Similar language was included in each of the memorandums. 
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through 15 April 2005. Subsequent memorandums were signed by the Director of 
National Intelligence. 5 


(U//F0fcf©) CIA Tasked and Received Reporting 
From the President's Surveillance Program 
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(U/ /FQUO ) Primary CIA Users of the 
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(U// FOUQ ) Senior CIA Officials Believe 


That the President's Surveillance Program 
Filled an Intelligence Gap 


- ffS/ASX LW//SI//OCYN F) Former Directors Hayden and Goss, former Acting 
Director McLaughlin, and other senior CIA officials we interviewed told ns that the 
PSP addressed a gap in intelligence collection. Following the terrorist attacks on 



time consuming to address the current threat. 
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(UltFmQ) The CIA Did Not Assess 
the Effectiveness of the 
President's Surveillance Program 


- (TS//STLW//Siy/OC/NF) T he CIA did not implement procedures to assess the 
usefulness of the product of the PSP and did not routinely document whether particular 
PSP reporting had contributed to successful counterterrorism operations. CIA officials, 
including DClA Hayden, told us that PSP reporting was used in conjunction with 
reporting from other intelligence sources: consequently, it is difficult to attribute the 
success of particular counterterrorism operations exclusively to the PSP. In a May 
2006 bri efing t o the Senate Select Committee on Intelligence (SSCI), the Deputy 
Director^' » A j. said that PSP reporting was rarely the sole basis for an intelligence 
success, but that it frequently played a supporting role, He went on to state that the 
progr am was an additional resource to enhance the CIA’s understandiiigof teirorist 
networks and to help identify potential threats to the homeland; Othef B«i officials 
We interviewed said that the PSP was one of many tools available to them, and that the 
tools were often used in combination. 
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(U) Counterterrorism Successes Supported 
by the President’s Surveillance Program 


(S//j 4 j^ Despite the fact that GIA officials we interviewed did not provide much 
specific information on PSP-derived counterterrorism successes, some key 
counterterrorism operations supported by the PSP were cited in briefings presented by 
GIA officials. In March 2004, the CIA provided a series of three briefings at the White 
House to senior Administration officials and Congressional leaders. These briefings 
iric lndfiri .operational details concerning the PS^^vell as examples of program 
successes* ihi.Majg006 r fhe Deputy Director, briefed SSCI members and staff on 
the usefulness toislil'Of the PSP. 
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~{S ffW) Several Factors Hindered CIA 
Utilization of the President’s Surveillance Program 

- ffi/NE -) Several factors hindered die CIA in making full use of the capabilities of 
die PSP. Many CIA officials told us that too few CIA personnel at the working level 
were read into the PSP. At die program's inception, a disproportionate number of the 
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lofficials also told us that -working-level CIA analysts and targeting 

and too many 


officers who were read into the PSP had too many competing priorities, 
other information sources and analytic tools available to them, to fully i 


||tf/ f ^ officials also told us that much of the PSP reporting was vague or 

without context, which led analysis and targeting officers to rely more heavily on other 
information, sources and analytic tools, which were more easily accessed and timely 
than the PSP. 

(S//NF) CIA officers also told us that the PSP would have been more fully 
utilized if analysts and targeting officers had obtained a better understanding of the 
program’s capabilities. There was no formal training on the Use of the PSP beyond the 
initial read in to the program. Many CIA officers we interviewed said that the 
instruction provided in the read-in briefing was not sufficient and that they were 
surprised and frustrated by the lack of additional guidance. Some officers toJdm||gL 
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(U) Gift Had Limited Access 
to Legal Reviews of the 
President's Surveillance Program 


(TS //STLW//SI//OG/NF) There is no indication that personnel from the CTA 
Office of General Counsel or other CIA components were involved in preparing the 
legal memorandums supporting the PSP that Were produced by the Department of 
Justice, Office of Legal Counsel (OLC). At the time of the initial authorization of the 
PSP (4 October 2001), Robert M. McNamara, Jr. was the CIA General Counsel. There 
is no record that McNamara was ever read into PSP, and he retired from the CIA on 
15 November 2001 . Acting General Counsel John Rizzo was read into the program on 
21 December 2001, but, at that time, he Was not provided access to the OLC legal 
opinions. Rizzo told us that by working through Addington, With whom Rizzo was 
acquainted, he eventually was allowed to read the OLC legal memorandums at 
Addington's office in July 2004. 



(TS//STLW//SI//OC/NF) Scott W. Muller became the CIA General Counsel on 

24 October 2002. Although NsA records do not indicate that Muller was read into 
PSP, during pur interview with Muller, he acknowledged having been read into the 
program and having read the OLC legal memorandums supporting the program. After 
Jack L. Goldsmith became the Assistant Attorney General for the Office of Legal 
Counsel in October 2003, the OLC undertook a reassessment of the legal, rationale for 
the PSP. Miiller recounted discussions with Deputy Attorney General James B. Coffley 
around March 2004 concerning the legal basis . 


Several of the senior CIA 
managers -we interviewed said that, although they were concerned that the PSP operate 
within legal authorities, they believed that it was important to continue CIA 
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participation in the program because CTA analysts and targeters had told them that the 
program was a useful counterterrorism tool. 


fS MiF) CIA Officials Sought to 
Delay Exposure of the President's 
Surveillance Program by the New York Times 


-(-S//M¥) In October 2004, James Risen, a reporter for The New York Times, 
contacted the CIA Office of Public Affair’s seeking an interview with DCI Goss 
concerning an article the newspaper was planning on the PSP. Senior officials from 
the CIA, NSA, Office of the Vice President, and the Office of the Secretary of Defense 
Piet to discuss a response. On 20 October 2004, DDCI McLaughlin and DCI Chief of 
Staff Moseman met with the Washington, DC editor of The New York Times , Philip 
Taubman, and Risen. According to a memorandum for the record prepared by 
Moseman, McLaughlin did not provide any details regarding the PSP or comment on 
the legal basis for the program, but he stressed that publication of the article would 
expose, and potentially compromise, effective counterterrorism tools. 



Risen agreed to hold the article and publish it only when it became apparent that other 
news organizations were preparing their own stories on the PSP. On 16 December 
2005, The New York Times published its first article on the PSP: "Bush Lets U.S. Spy 
on Callers Without Courts." On 17 December 2005, President Bush publicly 
confirmed in a radio address the existence of the disclosed portion of the PSP. 
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(U) WSethodology 

(U//F0UO) During our review, we conducted 50 interviews of current and former 
GlA personnel who had been involved with the President’s Surveillance Program 
(PSP), Among the senior CIA officials we interviewed were former Director of the 
National Security Agency (NS A) and former Director of the CIA (DCIA) 

Michael V. Hayden, former Director of Central Intelligence (DCI) and former DCIA 
Porter J. Goss, and former Acting DCI John E. McLaughlin. We contacted former DCI 
George I Tenet for an interview. Tenet suggested that we first interview his former 
Chief of Staff, John H. Moseman, and; then contact him if we Still had a need to 
interview him. Following our interview with Moseman, We contacted Tenet’s office 
several times to request an interview, but he did not return our telephone calls. 



(U//Fetr0-) Management comments were re 
. Muller; John H. Moseman; the Director^ 



L from Michae 
and the Chie 



Their comments were considered in preparation of the final report. 






Exhibit B 

(U) Threat Assessment Memorandum Concluding Paragraph 

[Excerpt from the Global War Against Terrorism memorandum dated 10 January 2005.] 

( Tg//STLW// sy /OC/l ! vF) Based on the information available to me from all sources, 

including the information in this document, it is my estimate that those involved in global 
terrorism possess both the capability and the intention to undertake Further terrorists attacks 
within the United States, that, if not detected and prevented) will cause mass deaths, mass 
injuries, and massive destruction of property, and may place at risk the continuity of the United 
States Government. Accordingly, I recommend that, in accordance with the Constitution, you 
authorize the Secretary of Defense, for the purpose of detection and prevention of terrorist acts 
within the United States, to employ within the United States die capabilities of the Department of 
Defense, including but not limited to the signals intelligence capabilities of the National Security 
Agency, to collect foreign intelligence by electronic surveillance, if such electronic surveillance 
is intended to: 

(a) acquire a communication (including but not limited to a wire communication 
carried into or out of the United States by cable) for which, based on the factual and 
practical considerations of everyday life on which reasonable and prudent persons act, 
there are reasonable grounds to believe such communication originated or terminated 
outside the United States and a party to such communication is a group engaged in 
international terrorism, or activities in preparation therefor, or any agent of such a group, 
provided that such group is ai Qa'ida, is a group affiliated with al Qa'ida, or is another 
group that you determine for this purpose is in armed conflict with the United States and 
poses -a- threat of hostile action within the United States; 

(b) acquire, with respect to a telephony communication, telecommunications dialing- 
type data, but not the contents of the communication, when (i) at least one party to such 
communication is outside the United Slates, (ii) no party to such communication is [mown to 
be a citizen of the United States, or (iii) based on the factual and practical considerations of 
everyday life on wlu'ch reasonable and prudent persons act, there are specific and articulable 
facts giving reason to believe that such communication relates to international terrorism, or 
activities in preparation therefor; or 

(c) collect, with respect to a non-telephony communication, [reader/ router/ addressing- 
type information, but not the contents of the communication, when, based on the factual and 
practical considerations of everyday life on which reasonable and prudent persons act, there 
are specific and articulable facts giving reason to believe that a party to such communication is 
a group engaged in international terrorism, or activities in preparation therefor, or any agent of 
such a group, provided thatsueh group is al Qa'ida, is a group affiliated with al Qa'ida, or is 
another group that you determine for this purpose is in armed conflict with tire United States 
and poses a threat of hostile action within the United States. 
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Review Team 


(U/ /FOUQ) This report was prepared by the Operations Division, Andit Staff, 



UMCLASSiriED//FOUe 






(U) ©FBF06E-0F TIME BMSPECTOBS SEIMiEML 

(U) Chartered by the Director, NSA/Chief, CSS, the Office of the Inspector General (OIG) 
conducts inspections, audits, and investigations. Its mission is to ensure the integrity, efficiency, 
and effectiveness ofNSA/CSS operations; to provide intelligence oversight; to protect against 
fraud, waste, and mismanagement of resources; and to ensure that NSA/CSS activities are 
conducted in compliance with the Constitution, laws, executive orders, regulations, and 
directives. The OIG also serves as ombudsman, assisting all NSA/CSS employees and affiliates, 
civilian and military. 



(U) The inspection function conducts management and program evaluations in the form of 
organizational and functional reviews, undertaken either as part of the OIG’s annual plan or by 
management request. The inspection team’s findings are designed to yield accurate and up-to- 
date information on. the effectiveness and efficiency of entities and programs, along with an 
assessment of compliance with laws and regulations; the recommendations for corrections or 
improvements are subject to followup. The inspection office also partners with the Inspectors 
General of the Service Cryptologic Elements to conduct joint inspections of the consolidated 
cryptologic facilities. 


(U) AUDITS 

(U) The internal audit function is designed to provide an independent assessment of programs 
and organizations. Performance audits evaluate the economy and efficiency of an entity or 
program, as well as whether program objectives are being met and operations are in compliance 
with regulations. Financial audits determine the accuracy of an entity ’s financial statements. All 
audits are conducted in accordance with standards established by the Comptroller General of the 
United States. 


(U) 0NVESTIGAT1ONS AMD SPECIAL INQUDR1E8 

(U) THE OIG administers a system for receiving and acting upon requests for assistance or 
complaints (including anonymous tips) about fraud, waste and mismanagement. Investigations 
and Special Inquiries may be undertaken as a result or irregularities that surface during an 
inspection or audit; or at the initiative of the Inspector General. 
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OFFICE OF THE INSPECTOR GENER AL 
N ATI 0 NAT. SECURITY AGENCY 
CENTRAL SECURITY SERVICE 

23 June 2009 
EG- 1 1 03 J -09 

TO: DISTRIBUTION 

SUEaJECT: (U) Review of Presidents Surveillance Program (ST-09-0002) — 
INFORMATION memorandum 

1. iU / / EQTJOt This report summarlJtes our review of the President 
Surveillance Program, as mandated by the Foreign I nieUigen.ee S w rveif lance 
Art. Amendments Ad. of 2008, 

2. (UZ /FOtJ Cfl For addiikmai Informal. ion, please contact my office -on 
30 1 -088-6666. We appreciate die courtesy and cooperal ion -extended To our 
staff throughout the review. 
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.(M) OVERVIEW 


fSSf /3I//Ng )~For over a decade before the terrorist attacks 
on 1 1 September 2001 , NSA used its SIGINT authorities to 
provide information in response to Intelligence Community 
requirements on terrorism targets. In late September 2001, 
when the Vice President asked the Director of Central 
Intelligence what more NSA could do With additional 
authority, NSA’s Director identified impediments to 
enhancing SIGINT collection under existing authorities. He 
said that in most instances NSA could not collect 
communications on a wire in the United States without a 
court order. As a result, NSA’s ability to quickly collect and 
report on a large volume of communications from foreign 
countries to the United States was impeded by the time- 
consuming court ordei^oprova^mcess. Attempting to 
obtain court orders for| 'gJ|foreigh telephone 

numbers and Internet addresses; was impractical for 
collecting terrorist communications with speed and agility. 

(T3/ /3TLW/ / 31/ /OC/N - F ) Counsel to the Vice President 
drafted the 4 October 2001 Authorization that established 
the President's Surveillance Program (PSP), under which NSA 
could routinely collect on a wire, for counterterrorism 
purposes, foreign communications originating or terminating 
in the United States. Under the PSP, NSA did not target 
communications with both ends in the United States, 
although some of these communications were incidentally 
collected. 



was that this SIGINT coverage provided confidence that 
someone was looking at the seam between foreign and 
domestic intelligence domains to detect and prevent attacks 


in the United States. 
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- ( l' fa/ /a 'l' LW/./si// ue/AK ) Knowledge of the Program Was. 
strictly limited at tire express direction of the White House, 
and NSA’s Director needed White House approval to inform 
members of Congress about Program activity. Between 
25 October 2001 and 17 January 2007, General Michael V. 
Hayden andjdeutenant General Keith B. Alexander 
conductedgJl’SP briefings for members of Congress and 
staff. 


~ p"b7 / B ' i ' LW/ /SI/ / 0 C / NF) NSA activity conducted under the 
PSP Was authorized by Foreign Intelligence Surveillance 
Court. (FISC) orders by 17 January 2007, when NS A stopped 
Operating under PSP authority- The NSA Office of the 
Inspector General (OIG) detected no intentional misuse of 
Program authority. 


(.0) IHlIGiHIILiQSHITS 


(U) PSP establishment, Implementation, and product 

• (TS//STLW - //SI - //OC/NF ) NSA began PSP operations on 
6 October 2001. Although the Director of NSA was 
‘'comfortable” exercising the new authority and believed that 
it Was lawful, he realized that it controversial. 

Under the PSP, NSA issued ove r^^M reports. This included 
[IMQ^ renorts based on collected metadata, which was 
detmed in the Authorization as “header/ router/ addressing- 
type information including telecommunications dialing-type 
data, bu t not t he contents of the communication.” It also 
included filKgSj 'eports based on domestic content collection, 
which includes words spoken in a telephone conversation oi 
sent in an e-maill 


(b)(1), (b)(3). 


- (TS//STLW//0I/7:OC/N F) NSA’s PSP products, all of which, 
were sent to CIA and FBI, were intended for intelligence 
purposes to develop investi gative] 
used for judicial purposes. 
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ThhV-.'j ‘77/ .7 X 7] and NSA had no 
mechanism to track and assess the effectiveness of PSP 
reporting. 


o (U) Access to legal reviews and program information 

• ( • C/ - / - NP) --NSA's General Counsel and Inspector General were 
not permitted to read the 2001 DoJ, Office of Legal Counsel 
opinion oh the PSP, but they were given access to draft 2004 
Office of Legal Counsel opinions. Knowledge of the PSP was 
strictly controlled by the WliiteHouse. Between 4 October 
2001 and 17 January 2007, j§!§B|people were cleared for 
access to PSP information. 



o (U) NSA-F1SC interaction and transition to court orders 


(T3 / / 3TLW //-SI / / OG/NFj-N SA’s PSP-related interaction with 
the FISC was primarily 'briefings to presiding judges, 
beginning in January 2002, Interaction increased when NSA 
and the DoJ began to transition PSP activities to FISC orders. 
After parts of the program had been publicly revealed in 
December 2005, all members of the FISC were briefed. NSA’s 
PSP authorized collection of bulk Internet metadata, 
telephony business records, and the content of 
communications transitioned to FISC orders on 14 July 
2004, 24 May 2006, and 10 January 2007, respectively. 


o (U) Program oversight at NSA 

--(C//NF) NSA’s Office of General Counsel and Signals 
Intelligence Directorate provided oversight of NSA PSP 
activities from October 2001 to January 2007. NSA OIG 
oversight began after the IG was cleared for PSP information 
in August 2002. 
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{S//NF ) For years before the 11 September 2001 terrorist attacks in the 
United States, NSA bad been using its authorities to focus the United 
States Signals Intelligence (SIGINT) System on foreign intelligence 
targets, including terrorism, in response to Intelligence Community 
requirements. After the attacks, NSA adjusted SIGINT collection, in 
accordance with its _ authorities, to counter the terrorist threat within the 
United States. In late September, the Vice President asked the Director of 
Central Intelligence ( DC I) if NSA could do more to prevent another attack. 
NSA's Director responded by describing impediments to SIGINT collection 
of terrorist-related communications to the Vice President. Counsel to the 
Vice President used the information about impediments to draft the 
Presidential Authorization that established the PSP. 


(HJ) SOGOIMT Efforts againsfi TeEYorSsts before 11 Sepftemrabeir 2001 


( G/ /NF)- For over a decade before terrorists attacked the 
United States in September 200 1, NSA was applying SIGINT 
assets against terrorist targets in response to Intelligence 
Community requirements. The Signals Intelligence 
Directorate (SID) Counterterrorism (CT) Product Line led 
these efforts in accordance with SIGINT authorities, which 
defined what NSA could and could not do against SIGINT 
targets. 

(U) Authorized SIGINT activity in September 2001 

(U) NSA was authorized by Executive Order (E.O.) 12333, 
United States Intelligence Activities, 4 December 1981, as 
amended, to collect, process, and disseminate SIGINT 
information for foreign intelligence and counterintelligence 
purposes in accordance with DCI guidance and to support 
the conduct of military operations under the guidance of the 
Secretary of Defense. NSA and other Intelligence Community 
agencies were required by E.O, 12333 to conduct intelligence 
activities in accordance with U.S. law and other E.O. 12333 
provisions. 

(U) Both DoD regulation and NSA/ Central Security Service 
(CSS) policy implemented NSA’s authorities under E.O. 

12333 and specified procedures governing activities that 
affect U. S. persons (DoD Regulation 5240. 1-R, December 
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1982, Procedures Governing the Activities of DoD Intelligence 
Components that Affect United States Persons and NSA/CSS 
Policy 1-23, 11 March 2004, Procedures Governing NSA/ CSS 
Activities that Affect U. S. Persons). 

(S//SI/ - / - N - P )- The policy of the ITS. SIGINT System is to 
colLect, retain, and disseminate only foreign communications, 
which, in September 2001, were defined in NSA’s legal 
compliance procedures (described below) as communications 
having at least one communicant outside the United States 
or entirely among foreign powers or between a foreign power 
and officers or employees of a foreign power. All other 
communications \vere considered domestic communications. 
NSA could not collect communications from a wire in the 
United States without a court order unless they originated 
and terminated outside the United States. 


- ( S // SI - / - /NF - ) I n 2001, NSA’s authority to collect foreign 
communications included the Director of NSA’s authority to 
approve targeting communications with one 
^ if technical devices (such asR* 

-1| could be employed to limit acquisition of 
communications to those in which the target is a non-U. S. 
person located outside the United. States,! : “ ‘ 



(5//3I//NF) NSA’s Director could exercise this authority, 
except when the collection was otherwise regulated, for 
example, under FISA for communications collected from a 


wire in the United States. 


(U) NSA safeguards to protect U.S. persons’ Constitutional 
rights 


(U) The Fourth Amendment to the U.S. Constitution protects 
all U.S. persons anywhere in the world and all persons within 
the United States from unreasonable searches and seizures 
by any person or agency acting on behalf of the U.S. 
Government. 1 United States Signals Intelligence Directive 
(USSID) SP001 8 , Legal Compliance and Minimization 


• (Cy.O f P) USSID SPOOLS defines a U.S. person as a citizen of the United States, an alien lawfully admitted for 
permanent residence iii the United States, unincorporated groups or associations a substantial number of the 
members of which constitute either of the first two groups, or corporations incorporated in the United States, 
including U.S. flag non-governmental aircraft or vessels, but not including those entities openLy acknowledged 
by a foreign government to be directed and controlled by them. 


i 





Procedures, 27 July 1993, prescribes policies and . 
minimization procedures and assigns responsibilities to 
ensui-e that United States SIGINT System missions and 
activities are conducted in a manner that safeguards U.S. 
persons’ Constitutional rights. (See Appendix G.) 

-(S/ /SI f f W ' F) -During the course of normal operations, NSA 
personnel sometimes inadvertently encounter information to, 
from, or about U.S. persons. When that happens, they must 
apply standard minimization procedures approved by the 
Attorney General in accordance with E.O. 12333 and defined 
in USSID SP0018. These procedures implement the . 
constitutional principle of reasonableness by giving different 
categories of individuals and entities different levels of 
protection. They ensure that U.S. person information is 
minimized during collection, processing, dissemination, and 
retention of SIGINT by, for example, strictly controlling 
collection with a high risk of encountering U.S. person 
information and focusing all reporting solely on the activities 
of foreign entities and persons and their agents. 








Decision ft® Expand Operations under Existing SSGBMT 


(U / /FQUQ) General Hayden recalled that in late September 
2001, he told Mr. Tenet about NS A actions under E.O. 12333 
to counter the terrorist threat. Mr. Tenet shared that 
information with the White House in an Oval Office meeting. 


(U / /-FQUO). We did not interview Mr. Tenet or White House 
personnel during this review. We asked the White House to 
provide documentation of meetings at which General Hayden 
or NSA employees discussed the PSP or the Terrorist 
Surveillance Program with the President, Vice President, or 
White House personnel, but we did not receive a response 
before this report was published. Therefore, information 
about the sequence of events leading up to the establishment 
of the PSP comes from interviews of NSA personnel. 





■( S //NF) N SA Options to Improve SIGINT Collection Could Not Fill 
Intelligence Gaps on Terrorist Targets 


fill FiMAimMints Considered 



- (S - // - NF)- General Hayden said that, in his professional 
judgment, NSA could not get the needed collection using the 
FISA, The process for obtaining court orders was slow, and it 
involved extensive coordination and separate legal and policy 
reviews by several agencies. Although an emergency 
authorization provision permitted 72 hours of surveillance 
without a court order, it did not allow the government to 
undertake surveillance immediately. Rather, the Attorney 
General had to ensure that emergency surveillance would 


rOPGECRET//STLV///COMim//ORCON/NOrORN 

8 







: j 


.hi 




11111 


• ^T g/ ZSlZ/NF) - According to NSAOGC, Do jlhas since agreed with NSA that simply processing 
communications metadata in. this manner does not constitute electronic surveillance under the FISA. 


( U//FQVO j NSA Director Described to the Vice President the Impediments 
to Improved SIGINT Collection against Terrorist Targets 


(3//SI//NF) Under its authorities, NSA had no other options 
for the timely collection of communications of suspected 
terrorists when one end of those communications was in the 
United States and the communications could only be 
collected from a wire or cable in the United States. 




MHUW 



(U/. / - F0UO) After two additional .meetings, the Vice President 
asked General Hayden to work with his Counsel, David 
Addington. Because early discussions about expanding NSA 
authority were not documented, we do not have records of 
attendees or specific topics discussed at General Hayden’s 
meetings with White House representatives. 
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(TS / / SThW / /SI//OC / ■ Nff) - Between 4 October 2001 and 
S December 2006, President George W. Bush signed 
43 Authoriz ations, two modificati ons, and one document 
described as fjjjjlii |The authorizations were 

based on the President’s determination that after the 
11 September 2001 terrorist attacks in the United States, an 
extraordinary emergency existed for national defense 
purposes. The Authorization documents contained the terms 
under which NSA executed special Presidential authority and 
were titled Presidential Authorization for Specified Electronic 
Surveillance Activities during a Limited Period to Detect and 
Prevent Acts of Terrorism within the United States. They were 
addressed to the Secretary of Defense. 


lifted under the PSP 






(T3/ - / - 5TLW/ /SI ' / ' /Qgy ' N F) The authorizations changed over 
time, first eliminating the possibility that the Authority could 
he interpreted to permit collection of communications with 
both ends in the United States and adding an additional 
qualification that metadata could be collected for 


communications related to international terrorism or. 
activities in preparation for international terrorism J 




and NSA-'s authority to 


acquire 


inally, as a result o: a subsequent change, JMSA's 


authority to collect 

foiaaiaiMiaMlivithE 


thus 


■fTS/ ■/ STLW/-/ SI/ / OC/NF) Starting in March 12004, the 
authorizations underwent, several adjustments related tg 
DoJ’s Office pf Legal Counsel's review of Ihe Authorit 


,en these two 

clarifications were added to the 11 March 2004 and 
subsequent authorizations, an accompanying statement 
added that these clarifications had been previously 
understood and implemented by NSA and that they applied 
to past and future activities:. Al-Qa’ida (also spelledjal- 
Was specified as. a target for content collection, 


(TR / / RT T M. j ( SI / /Q6 / r 4 c } - The definition of “terrorist groups” 
within the authorities was also refined, and, for a limited 


°(TS//5|//M : P) . Metadata, as defined by the Authorization, is “header/.router/addrcssmg-lype information, 
including telecommunications dialing-type. data, but not the contents of tire communication." 

7 (U) See Appendix B for information about the types of collection permitted. 
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(TO/ /.SI / f PC/ N : F )-According to General Hayden, the 
Authorization, for the most part, did not change the 
communications that NSA could collect, but did change the 



(IS) Elose Mssiows afoomll: HSie LawffMiBtess of ftlh® AnjftihoirnzaftBoBii 

■■ ( ■ FS / /si/ /NF) NSA leaders believed that they could lawfully 
carry out the President’s authorizations. However, they also 
recognized that the Program would be controversial and 
politically sensitive. This section describes how key NSA 
leaders— the Director, the NSA General Counsel, Deputy 
General Counsel, and Associate General Counsel for 
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Qperatiqns — concluded that the Program was legally 
defensible. 

(U) Director of NSA 

(TG/ /OI//NP) Generals Hayden and Alexander stated that 

they believed. the Authorization was lawful. 

(U) General Hayden 

(TS//SI//NF) When asked how he had decided to execute an 
Authorization that some would consider legally and politically 
controversial, General Hayden said that NSA’s highest 
ranking lawyers had advised him, collectively and 
individually, that the Program was lawful under the 
President’s Article 11 powers. He said that three factors 
influenced his decision to implement the Authority. First, 
NSA would do exactly what the Authorization stated and "not 
one electron or photon more.” Second, the Program was 
simply an expansion of existing NSA collection activities. 
Third, the periodic renewal of the Authorization would ensure 
that the threat continued to justify the Program. 

— (TS//GI//NF ) General Hayden said that as time passed, he 
determined that the Program was still needed. Specifically, 
he and NSA’s Deputy Director reviewed the DCI threat 
memorandum for each reauthorization and judged that the 
threats continued to justify the Program. 

~ (TG/ /OI//NF) General Hayden said that no one at NSA 
expressed concerns to him or the NSA IG that the 
Authorization was not lawful. Most importantly. General 
Hayden said that no one outside NSA asserted that he should 
stop the Program. Me occasionally heard concerns from 
members of Congress, but he sensed general support for the 
Program from those he briefed outside NSA- He emphasized 
that he did not just "flip through slides" during briefings. He 
wanted to ensure that attendees understood the Program; 
consequently, briefings lasted as long els the attendees 
wanted. 


(U) General Alexander 



(TS//STLW// - S1//QG/ - NP ) When Lieutenant General Keith B. 
Alexander became NSA/ CSS Director in mid-2005, some, of 
the more controversial legal 


■T OP SL CRET//SThW//€OMINT//OR C ON/N OF &EN 

U 



TOP SLCRLT//STL Vv ^ ^Mim/ZO - RCON/NOF Omi ST-09-0002 


reviewed its initial opinion and determined that the 
r emain ing three types of collection were legally supportable, 

(LJ) NSA Office of General Counsel 

-{ TS//SI/ /N S) After the Authorization was signed on 
4 October 2001, NSA’s highest ranldng attorneys, the NSA 
General Counsel and Deputy General Counsel, as well as the 
Associate General Counsel for Operations, orally advised 
General Hayden that the Authorization was legal 


(U) General Counsel 

(TS/ /SI/ /"I4F fr After having received the Authorization on 

4 October 2001, General Hayden asked NSA General Counsel 
Robert Deitz if it was lawful. Mr. Deitz said that General 
Hayden understood that the Attorney General had already 
certified its legality by signing- the Authorization, but General 
Hayden wanted Mr. Deitz’s view. Mr. Deitz said that on 

5 October he told General Hayden that he believed the 
Authorization to be lawful. He added that he emphasized to 
General Hayden that if this issue were before the Supreme 
Court, it would likely rule, although not unanimously, that 
the Authorization was legal. 

(U) Associate General Counsel for Operations 

- ( - T S //0I.//HP) - On 5 October 2001, the General Counsel 
consulted the Associate General Counsel for Operations at 
his home by secure telephone. The Associate General 
Counsel for Operations was responsible for all legal matters 
related to NSA S1GINT activities. According to the General 
Counsel, he had not yet been authorized to tell the Associate 
General Counsel about the PSP, so he “talked around” it and 
did not divulge details. The Associate General Counsel was 
given enough information to assess the lawfulness of the 
concept described, but records show that he was not officially 
cleared for the PSP until 1 1 October 2001. On Tuesday, 

9 October, he told Mr. Deitz that he believed the 
Authorization was lawful, and he began planning for its 
implementation . 

(U) Deputy General Counsel 

" (?§/•/ 51/ /NF) ' The Deputy General Counsel was cleared for 
the PSP on 1 1 October 200 1 . He reviewed the Authorization 
with Mr. Deitz and the Associate General Counsel for 
Operations and also concluded that it was lawful. 
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(U) Discussions on Legality 

-(T G //SI/ / Hr) '- Q GG : attorneys said that their discussions 
about the Program’s lawfulness took into account the severity 
of the 11 September attacks and the fear that foreign persons 
were in the United States planning attacks. The NSA. 
attorneys concluded that the Authorization was lawful. 

Given the following factors, the General Counsel said the 
Authorization was constitutional and did not violate FISA. 



o 4S//-NF)- FISA was not a realistic means of addressing 
flue terrorist threat inside tire United States because 
the process lacked speed and agility. 


□ (u l /TOUB) The Authorization was a temporary 30-day 
grant of authority. 

o (U/ /-FQU0) The statute allowed such an exception, or, 
to the extent that it did not, it was unconstitutional. 

(TS//SI//NF} The NSA attorneys determined that the 
President could issue the Authorization through his authority 
under Article II of the Constitution to perform warrantless 
electronic surveillance for foreign intelligence purposes 
outside and inside the United States. This conclusion, they 
said, was Supported by the concurring opinion in 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 
(1952), and appellate cases. 8 

•f PS//SI//NF) The Congressional Authorization of Use of 
Military Force and the canon of constitutional avoidance, 
which requires a court to attempt to interpret issues so as to 
avoid constitutional questions, cemented OGC’s belief that 
the President’s interpretation of Article II authority had legal 
merit. 


8 (U) United States v. Truong Dinh Hung, 629 F.2d 908 (4 lh Cir. 1980); United States v Buck, 548 F.2d 871 (9 lh 
Cir. 1977); Zweibon v. Mitchell, 516 F.2d 594 (DC Cir. 1975); United States v. Brown 484 F.2d 418 (5' 1 ’ Cir. 
1973), cert, denied, 415 U.S. 960 (1974); United States v. Butenko, 494 l-.2d 593 (3 rJ Cir. 1974), cert, denied, 
419 U.S. 881 (1974). 
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•(TS //SI / /.NEf The Associate General Counsel for Operations 
described his position: 

(T3//5I//NF) Does Congress have the: authority to 
limit Presidential Article II authority in foreign 
intelligence collection? Given the threat, this was a 
perfect storm of events — 3,000 people killed, 
airplanes and buildings destroyed by foreign 
terrorists, an attack, in the United States by a 
foreign terrorist organization, No one knew where 
the terrorists were or if there were more terrorists, 
and NSA had a collection capability unable to 
frjnrHrm because with the FISA, you cannot get 
ggggjlFISA orders needed to cover what you 
needed covered at that time to look for the 
terrorists. You go to the President and tell him 
that there is a statute that prevents you from doing 
something from a collection standpoint that may 
protect the United States from a future attack and 
that while the country is in danger, I have to 
adhere with a statute and can’t get the amount of 
warrants I need. Any president is going to say 
there has got to be a way to do this - a federal law 
can’t let me stand here and watch the country go 
down the tubes. Does the President have to abide 
by a statute depriving him of his authority and 
watch the country go down the tubes? Given the 
case law of five different circuits with the Supreme 
Court denying certiorari in two cases, there was 
good basis for deciding this. 

(TG.//ST//NF-) NSA OGC attorneys said that they did not 
prepare a formal written legal opinion because it was ndt 
necessary. The Attorney General had already certified the 
legality of the Program, and General Hayden had not asked 
for a written legal opinion. The attorneys also said that they 
did riot have time to prepare a written legal opinion given the 
pace of operations. 

(TG//SI// - NF) - After having concluded that the Authorization 
was lawful, NSA attorneys believed it was important to 
ensure. that NSA's implementation of the Program complied 
with the Authorization, that processes were well documented, 
and that strict controls and due diligence were embedded 
into the execution of the Program. Recognizing that the legal 
basis of the Program might become controversial, they said 
that they wanted to ensure that NSA’s execution of the 
Authority would withstand scrutiny. 
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(TS//S TLW//SI//0 C/NF) - N SA PSP operations began on 6 October 2001 
and ended on 17 January 2007 and involved the collection, analysis, and 

reporting of two types of information: metadata and content. NS A 

assumed that the PSP was temporary and did not immediately formalize 
processes and procedures for operations, which were quickly set up to 
provide SIGINTon terrorist targets. As the Authorization continued to he 
renewed, NSA implemented special procedures to ensure that selectors 
used for metadata analysis and domestic selectors tasked for content 
collection were linked to al-Qa'ida, its associates, or international terrorism 
and that related decisions were documented. NSA did not target 
communications with both ends in the United States under PSP authority, 
although some of these communications were incidentally collected, and 
the OiG found no intentional violations oHht^uthorization. 0ver the 
of the Program, NSA issued more than WMm products based on PSP 
data. According to senior NSA leaders, the value of the PSP was that 
SIGINT coverage provided confidence that someone was looking at the 
seam between the foreign and domestic intelligence domains to detect 
and prevent attacks in the United States. 


(O) MSA B egins P.SE 3 Operations __ 

■ (0 //-N -F ) ' On 4 October 2001, General Hayden received the 
initial Authorization and informed the SIGINT Director and 


other key personnel. 
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(T3//3I//NF )- Authorization Renewed 

■ (S NSA leaders assumed the PSP would be temporary, 
so they did not establish processes and procedures for a 
long-term program, and they had plans to cease operations it 
the Authorization was not renewed, However, the President 
continued to renew the Authorization, and General Hayden 
stated that the DCI threat memoranda accompanying each 
renewal continued to justify the Program. 




(U) FSSA Authority Still not an Option in 2002 


fFS/ / - SI/ /NF) In January 2002, senior NSA leaders still 
thought that neither the FISA court order process nor the 


NSA’s First Attempt to Obtain FISA Authority 01 


Failed 


(TS//SI//NF) In September 2002, NSA attempted to obtain 
FISA authority to 

com^mmc^on^ofHjHj^BK. < ' _ J 

VusTngtnestandard process for 

seeking authority on foreign powers and foreign agents. 
Before preparing an application, ^SA^mteda^^ 
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{ T g//gr//vp; The request was prompted by a CT Product 
Line staff member,, who explained that technical problems 
delayed NSA’s receipt of e-maj^oUectedd^^^^^C^orders 

that the FBI had obtained. Kjaife - L u-., — ■ ' : v ?' . J - 1 
" ■ ■ ■ | In one case, an 


FBI order listed only] 


j terrorist agents of interest to 


NR A 
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{U//F©fcK3) NSA Organizational Structure for PSP Activity 
November 2004 


(TG//GTLW - / / 31/ / OC/ ' NP f 


Inspector; 

General 


General 

Counsel 


Customer 

Relationships 


Director 
Deputy Director 


Signals Intelligence 
Directorate 
(SID) 


Analysis A 
Production 


STLW Program 
Manager 
(Sip Prografn 
Manager forCT 
Special Projects) 


Sip Oversight & 
domplianca 


Data Acquisition 




CT Product 
Line 


Appro vats far 
largoiing 
domesllc 
a'eioclpra. 





PSP Operations 


Analysis arid reporting. 


Collodion of 
coiilonl and 
metadata. 


(TS/ / STLW// - GI/70C/ NF) - 


(U) Chain of Command 

(S//NF ) NSA’s Director and Deputy Director exercised senior 
operational control and authority over the Program. 

According to NSA’s Deputy Director, General Hayden handled 
"downtown” and the Deputy Director managed everything 
within NSA. The SIGINT Director at the start of the Program 
stated that once she was confident that the Program had 
appropriate checks and balances, she left direct management 
to the Director, Deputy Director, and the OGG. She noted 
that General Hayden took personal responsibility for the 
Program and managed it carefully. By 2004, specific roles 
related to collection, analysis, and reporting had been 
delegated to the SIGINT Director, who delegated management 
responsibilities to the Program Manager and mission 
execution responsibilities to the Chief of the CT Product Line 
and subordinate leaders. 
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•• (TG//STL - W//OI/ /QC/ - N -F) On 24 January 2003, NSA, SID, 
and the FBI agreed to detail FBIpersonneUwrkin^under 

NSA SIGINT authorities to SIP' jWBfeih/ r g 1 1 g M 2 1 

Under the agreement, detailees assisted with terrorism- 
related SIGINT metadata analysis, identified and 
disseminated terrorism-related SIGINT information meeting 


FBI foreign. Inte llig ence into 


t and fadlltafec 


MSA anal yst access to FBi terrorism-related information. 







fro / / fxFfeW / / g I / / 0 C/ - N F)- Management emphasized that the 
minimization rules required under non-PSP authorities also 
applied to PSP. The Authorization specifically directed NS A 
to “minimize the information collected concerning American 
citizens, to the extent consistent with the effective 


I2 (U) Internal control, or management control, comprises the plans, methods, and procedures used to meet 
missions, goals, and objectives. It provides reasonable assurance that an entity is effective and efficient in its 
operations, reliable in its reporting, and compliant with applicable laws and regulations. 
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accomplishment of the mission of detection and prevention of 
acts of terrorism within the United States.” NSA complied by 
applying USSID SP0018 minimization procedures. For 
example, and as described in the following sections: 



° When analysts encountered U.S. person information, 
they handled it in accordance with minimization 
guidance, which included reporting violations or 
incidents. 

o Dissemination of U.S. person information was 

minimized by requiring pre-release verification that the 
information was related to counterterrorism and 
necessary to understand the foreign intelligence or 
assess its importance, 

In addition, as PSP operations stabilized and the 
Authorization continued to be renewed, NSA management 
designed processes and procedures to implement the 
Program effectively while ensuring compliance with the 
Authorization and protecting U.S. person information. By 
April 2004, formal procedures were in place, many of which 
were more stringent than those used for non-PSP SIGINT 
operations. One analyst commented that the PSP “had more 
documentation than anything else [she] had ever been 
involved with,” Examples of controls , some of which will be 
explained in more detail in the following sections of this 
report, include: 


o (TS / / STLW/ / 01/ f O C / NFf Approvals— Shift 

Coordinators approved foreign and domestic target 
selectors for metadata analysis. The Chief or Deputy 
of CT Product Line Chief or the Program Manager 
approved domestic selectors for content collection 
under the PSP. 


O 


(TS / / STLW/ / SI/ /OG/NP ) Documentation— RFIs, 
leads, tasked domestic selectors, and tippers were 
tracked in the ~ ~ T ' . "•^^ Justifications for 

contact chaining Were recorded, and justification, 
packages and approvals for tasking domestic selectors 
for content collection were formally documented. 
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O TZS f fStf /WF ) Monitoring— Statistics on content 

tasking and reports were maintained and reviewed by 
SID, Oversight and Compliance by' 2003. A CT 
Product Line employee stated: [NJowhere else did 

NSA have to report on selectors and how many 
selectors were rolled off [detasked] and why.” 

O (tI:/ /F©¥0) OGC involvement— Personnel working 
under PSP authority noted that they had a continuous 
dialogue with the OGC oil what Was permissible under 
the Authorization. The Associate General Counsel for 
Operations confirmed that the OGC “was involved with 
the operations people day in and day out.” 

o (U / /d^ etJ&l-D ue Diligence Meetings— The PSP Program 
Manager chaired due-diligence meetings attended by 
operational., OIG, and OGC personnel. They discussed 
OIG and OGC reviews and Program challenges,, 
processes, procedures, and documentation. 



PS!P OjperaftaQfss:; Metadata 


(TS/ /STLW//SI/ /OC/NF) The Authorization defines 
“metadata” as “header/ router/ addressing- type information, 
including telecommunications dialing-type data, but not the 
contents of the communication.” For example, e-mail 
message metadata includes the sender and recipient e-mail 
addresses. It does not include the subject line or the text of 
the e-mail, which. are considered content. Telephony 
metadata includes such information as the calling and called 
telephone numbers, but not spoken words, 
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fFStfStf/W) Standards for Conducting lVletadata Analysis 


■ff g / '/ SI//WF ) During an OIG review in .2006, the Associate 
General Counsel for Operations described OGC’s standards 
for complying with the terms of the Authorization when 
conducting metadata analysis and contact chaining. 

(TS//SI/ /Ng ) To conduct contact chaining under the PSP, 
the Authorization required that NSA meet one of the following 
conditions: 1) at least one party to the communication had 
to be outside the United States, 2) no party to the 
communication could he known to be a U.S. citizen, or 3) 
based on the factual, and practical considerations of everyday 
life on which reasonable and prudent persons act, there were 
specific and articulable facts giving reason to believe that the 
communication. relates to international terrorism or activities 
in preparation therefor. The Associate General Counsel for 
Operations said that OGC’s guidance was more stringent 
than the Authorization in that the OGC always required that 
the th ird condition be met before contact chaining began. 
Analysts were required to establish a link with designated 
groups related to international terrorism, al-Qa’ida, or al- 
Qa’ida affiliates. 14 

■( G/ /W P) The Associate General Counsel for Operations said 
that establishing a link to international terrorist groups or al- 
Qa’ida and its affiliates met the Authorization’s requirement 
that all activities conducted under the PSP be for the purpose 
of detecting and preventing terrorist acts within the United 
States, tie explained that because the President had 
determined that specified international terrorist groups and 
al-Qa’ida presented a threat within the United States, 
regardless of where members were located, linking a targe t 
selector to such groups established that the collection was for 


U (U) Smith v. Maryland, 442 U.S. 735, 742 (1979), 

l ‘i(TS//SItfGE - ) In March and April 2004, authorization language for bulk and Internet metadata and content 
nurrowed from “international terrorism, cir activities in preparation therefor," to .Al-Qa’ida, a group affiliated 
with AL-Qa’idn, or another group that tho President determined was in armed conflict with tlie United States 
and posed a threat of hostile action within tlie United States. 
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the purpose of detection and prevention of terrorist acts 
within the United States.. 


(T3/ /SI//UF) In a 2005 Program memorandum, NS A OGC 
defined the NSA standard for establishing a link to ai-Qa’ida 
under the PSP. NSA could target selectors when “based on 
the factual and practical considerations of everyday life on 
Which reasonable and prudent persons act, there are 
reasonable grounds to .believe a party to such communication 
is an agent of al-Qa’ida, or a group affiliated with al-Qa'ida.” 

(T3 / / SThW / / 01/ / O C/NFj - F acts giving rise to 
“reasonable grounds for belief’ means reliable facts 
inNSA’s possession, either derived from its signals 
intelligence activity, or facts provided to NSA by 
another government department or agency, or facts 
reliably in the public record (e.g., a newspaper 
article) . Whatever the source of informa tion, the 
key is that NSA is basing its determination on 
articulable facts, not on bare assertions made by 
someone else. We need evidence, rather than 
conclusions. Thus a mere statement that person X 
is a member of al Qaeda, without more 
information, will not suffice as a justification for 
chaining or for content tasking. Instead we need to 
know what facts have led NSA, or another agency, 
or the press, etc., to that conclusion. Focus on the 
facts and determine whether they lead to a 
conclusion, rather than accepting someone else’s 
conclusion. If you don't have enough facts to make 
a determination, ask for them. 

(TS / / STLW/ / SI/ / O C / ■ N - P ) In addition, the 

standard does not require certain knowledge, or 
even necessarily a better than 50/50 chance that 
the user of a phone or e-mail is a member of al 
Qaeda or an affiliated organization. It requires 
orily that a reasonable and prudent person 
exercising good judgment would conclude that 
there are grounds for believing the thing to be 
proved. It is not mere hunch or mere suspicion, 
nor is it proof beyond a reasonable doubt or even a 
preponderance of the evidence; rather, the 
standard requires some degree of concrete and 
articulable evidence or information on which to 
base a conclusion. 


(U) Approvals for Metadata Analysis 
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f lWffe j /j- agi h the stEmdatcl fte estaljilaMiag a. link is ah 
Qs&'uLa amid pot be. met based S@W^T oil tjp UifijrnialkHi. 

provided in the RFI or lead, analysts could search NS A and 
Intelligence Community databases and chain under non-PSP 
authorities to find additional facts to substantiate the link. 

-fP S/ / S I//N P) Shift coordinators were not rec L ui j^yS^S^|g 
all alert-list selectors that might have generatec p^ljjg 
chaining. One individual, the equivalent of a shift 
coordinator* managed and monitored the alert process. 

£TS / / SI/ /NFj When NSA personnel identified erroneous 
metadata collection, usually caused by technical collection 
system problems or inappropriate application of the 
Authorization, minimization procedures required them to 
report the violation or incident through appropriate channels 
and to delete the collection from all NS A databases. Early in 
the Program, NS A reported three violations in which the 
Authorization was not properly applied and took measures to 
correct them. 

O 


link to terrorism. 



-(TS//STLW/ /SI/ /QC / NF ) In| 

In this case, the target was foreign, but there was no 








OperatlpnsfCowtewft 



(TG/ / CTIAV / / 51 / / QC / Ifl? ) 


I PSP content 

operations involved three separate activities: tasking selectors 
for content collection, collecting the content ol 
communications associated with tasked selectors, and 
analyzing the content collected. To comply with the 
Authorization, NS A management combined standard 
minimization procedures and specially designed procedures 
to task domestic selectors, collect the resulting 
communications, and analyze and report the foreign 
intelligence they cont ained. O ver the life of the Program, NSA 
tasked approximately |]^Q| foreign and domestic selectors 
for content collection. 


ffStfSm tf) Tasking Selectors for Content Collection 


- fF3 / ■ /GTLW//SI/ / PC/ NF) “Tasking’ 1 is the direct levying of 
SIGINT collection requirements on designated collectors. 
Analysts must task selectors to obtain a target’s 
communications. 


I 




Under the 



Before NSApersonnel tasked target selectors forMP conteiit 
collection, the Authorization required that target selectors 
comply with two criteria. First, they had to determine that 
'‘based on the factual and practical considerations of 
everyday life on which reasonable and prudent persons act, 
there are reasonable grounds to believe a party to such 
communication is an agent of al Qa’ida, or a group affiliated 
with al-Qa’ida,” as described in guidance issued by OGC in 
2005. Second, the purpose of the collection had to be the 
prevention and detection of terrorist attacks in the United 
States. The OGC provided the same guidance for tasking 
selectors for content collection as it had for contact chaining. 
Specifically, because the President had determined that al- 
Qa’ida presented a threat within the United States, regardless 
of where its members were located, linking a target selector to 
designated international terrorist groups or al-Qa’ida and its 
affiliates, established that the collection was for the purpose 
Of detection and prevention of terrorist acts within the United 
States, 


techniques were used under the TPSP, making this a reasonable comparison. This estimate was based on data 
available in August 2006 arid cannot be replicated. 
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(T3//S1//HF)- Approval to Task Domestic Selectors for Content 
Collection 


(TS//S.T//1W) analysts determined whether foreign 
selectors met the Authorization criteria and tasked them 
without further approval. However, because NSA leadership 
considered selectors located in the United States to be 
extremely sensitive, the associated tasking process required 
extra documentation, reviews, and approvals than foreign 



l6 (U) From 2005 to 2007, SID, Analysis andProduction leadership titles changed. The Primary Production 
Center Manager became the primary approval authority for tasking packages. 
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—( T&lUijlimry Most Selectors Tasked for Content Collection Were 
Foreign. 


( TiS/ JSmMf- fSiff&Gf MiTW nonnB NSA reported to a 
me mber of Congress thatg§jj|domestic telephone numbers 
and^^^ domestic Internet addresses were tasked for PSP 
content collection from October 2001 to January 2007. 
Domestic selectors were located in the United States and 
associated with al-Qa’ida or international terrorism and were 
not necessarily used by U.S. citizens, Attorney 

General Certification, NSA reported that! ' foreign 
telephone numbers and in excess ol B^^^H foreign Internet 
addresses had been targeted from October 2001 through 
December 2006, which spans all but one month of the 
Program. NSA could not precisely estimate the number of 


36 





ST-09-0002 





-TOP 




foreign. Internet addresses targeted because the tools used by 
analysts before September 2005 did not accurately account 
for the number of individual addresses targeted. 


tT S // S ) //W F) In 200S, the OIG Found that Justifications for 
Tasking Domestic Selectors Met Authorization Criteria. 


(TS / / STLWy j SI/ / PC /NF) -During a 2006 review, the OIG 
found that all items in a randomly selected sample of tasked 
domestic selectors met Authorization criteria. Based on a 
statistically valid sampling methodology, the OIG was able to 
conclude with 95 percent confidence that 95 percent or more 
of domestic selectors tasked for PSP content collection could, 
be linked to al-Qa’ida, its associates, or international terrorist 
threats inside the United States. Justification packages for 
all sample items tested were supported by one or more of the 



o Information associated with or obtained through FBI 
investigations. 
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- (TS//SI/ /NP) ~ fn 2005, the OIG found that the largely manual 
process to task and detask selectors for coi^mt. collection 
was unreliable. Specifically, the OIG found faill errors when 
comparing records of domestic telephone numbers and 
Internet identifiers approved for PS.P content collection as of 
November 2004 with those actually on collection. The errors 
consisted of selectors that had not been removed from 
collection after being detasked, had not been put on 
collection after having been approved, had been put on 
collection because of a typographicsderronorhad not been 
accurately recorded in theHMBBHHMBBIIM In response, 
to the GIG finding, management took immediate steps to 
correct the errors and set up a process to reconcile approved 
tasked selectors with selectors actually on collection. 


-fFStfSfMF) Collecting the Content of Communications 



- fFS/ /SI//NF) - T he Authorization required that a collected 
communication originate or terminate outside the United 
States. NSA did not intentional! 
communications under the PSP. 


Its purpose was to collect international communications. 
However, management stated that: 


(U/ / - FOUQ ) Collection refers to the process of obtaining 
communications after selectors associated with intelligence 
targets are tasked for collection at designated sites. Data 
collected.under the PSP was stored in protected partitions in 
NSA databases. Access to the partitions was restricted to 
PSP-cleared personnel. 


There- are 

within thejJjjJMJpil'f- . T , , wMj to 

guarantee that no (domestic] calls will be collected. 
Issues of this kind inevitably arise from time to 
time in other SIG1NT operations, as foreseen by 
Executive Order 12333, and are thus not peculiar 
to [tlie PSP]. 
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The Program Management Office identified four ways 
that NSA might have unintentionally collected non-target 
data: 

a A target could have been correctly tasked using valid 
selectors, but, in addition to collecting the desired 
target communications, non-target communications 
were inadvertently collected. 

o A valid target selector could have generated target- 
specific collection that ultimately proved the target not 
to be related to al-Qa’ida. 

o A technical, human, or procedural error in the target, 
identification or tasking process could have resulted in 
unintentional collection of communications not related 
to al-Qa’ida. 

a Technical collection system problems could have 
resulted in unintentional collection of non-al-Qaida 
related targets, even when ail steps in the target 
identification and tasking process had been properly 
executed. 

(S// NF) O ver the life of the Program, NSA reported 
Ijjlggncidents of unint entio nal collection of domestic 
communications an d|8rt incidents in which the wrong 
selector had been tasked. (See Appendix F for details.) In 
those cases, personnel followed USSID SP001 8 procedures 
and were given detailed instructions to report the violations 
or incidents, adjust tasking, and delete collection records 
from NSA and other databases.. 

(TS//SV/NF ) Analyzing the Content of Collected Communications 

(TS./ /SI/ /.HF)-Ana.ly gig of content collected under the PSP 
involved the same practices and techniques used in non-PSP 

operations. One NSA manager des cribed the PSP as ‘just on e 

more tool in the analysts’ tool kit. 



communications were then transcribed, if necessary, and 
processed to make them useful for intelligence analysis and 
reporting. Analysis included riot only listening to or reading 
the contents of a communication, but drawing on target 
knowledge, coordinating and collaborating with other 
analysts, and integrating collateral information, metadata, 
and information from databases and published intelligence 
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reports to determine whether the communications included 
foreign intelligence that was timely, unique, actionable, and 

reportable-. 



l7 (U/ /FOUQ j A serialized report is a formatted intelligence product produced pursuant to USSID CR 1400 that 
has a reference serial number, contains foreign intelligence information derived from SIG1NT, and goes to 

approved users of intelligence. gga 

i^iWllBarlrtitinnnl reports between L7 January 2007 and December 2008 

that were based on analysis of data previously collected under PSP authority. 
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■ (TS / / STLW //SI/ /PC/ N - F f-N S A retained documentation of 
the analysis, supporting customer request or lead 
information, and a description of the link to terrorism for 
tippers based on PSP collection. Documentation of analysis 
was not retained unless a tipper was written. 
Counterterrorism personnel updated information in a 
computer tracking system to reflect the disposition of all 
metadata analysis request s. From October 2001 through 
January 2007, NSA issuec I 'ppers to FBI and CIA: 


bl, 

b3, 

b7E 


tippers were based on Internet metadata analysis. 


bl, 


^ tippers were based on telephony metadata 
analysis when telephone numbers had only direct 
contact (one degree of separation) with a known 
fprrm'fcf rlpfinpd hv the Authorization. 


b3, 

b7E 







bl, b3, b7E 
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l Uppers were based on more detailed telephony 
metadata analysis that included contacts with two 
degrees of separation from known terrorists. 

, I tippers were based on telephony and internet 
metadata analysis . 


f FS//SI//NF) Content Reports 



(U//FOUO) Protection of U.S. Person Information in Reporting 


(TS/ / GI/-/-N?) .Before sending PSP reports to customers, NSA 
removed unnecessary U.S. person information, as required 
by minimization procedures in USSID SP001 8. The CT 
Product Line reviewed PSP reports to ensure that they had 
been written in accordance with these procedures. SID’s 
Oversight and Compliance office then reviewed PSP reports 
containing U.S. person information. Oversight and 
Compliance personnel reviewed U.S. person information in 
reports, determined if it was necessary to understand the 
foreign intelligence in the reports, and submitted 
recommendations for the inclusion of U.S. person 
information to SID, Chief of Information Sharing Services for 
final approval. For example, if an individual’s name was not 
necessary to understand the foreign intelligence in the report, 
the name was deleted or changed to “a U.S. person.’’ 


bl, b3, 
b7E 
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nrg/ /gT/y-rcrm n vp-siVhr. and Compliance did. not review 
tippers based on metadata analysis. When NSA began to 
issue tippers based on the content of communications, SID 
adapted its procedures for the dissemination of U,S. person 
information, Additional Oversight and Compliance personnel 
were cleared for the Program to assist with reviews. They 
gave PSP and other terrorism reporting priority for review 
over other Agency reporting. 


Ose ©1? S 



This information is provided only for intelligence 
purposes iri an effort to develop potential 
investigative leads. It cannot be used in court 
proceedings, subpoenas, or for other legal or 
judicial purposes. 


(U//TOW) WaBmie off Ah© PSP 

-(TG//GI/ /Nft Referring to portions of the PSP in 2005, 
General Hayden said there were probably no communications 
more important to NSA efforts to defend the nation than 
those involving al-Qa’ida. NSA collected communications 
when one end was inside the United States and one end was 
associated with al-Qa’ida or international terrorism in order 
to detect and prevent attacks inside the United States. 
General Hayden stated that “the program in this regard has 
been successful." During the May 2006 Senate hearing on 
his nomination to be CIA Director, General Hayden said that, 
had the PSP been in place before the September 2001 
attacks, hijackers Khalid Almikdhar and Nawaf Alhazmi 
almost certainly would have been identified and located. 

-(TO/ /0I//NP)-In May 2009, General Hayden told us that the 
value of the Program was in knowing that NSA SIGINT 
activities under the PSP covered an important quadrant 
(terrorist communications between foreign countries and the 
United States). This coverage provided confidence that ^ there 
were “not additional terrorist cells in the United States. 

NSA’s Deputy Director, who was the SID Deputy Director for 
Analysis and Production on 1 1 September 2001, echoed 
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and FBI. In the early days of the Program, the FBI said that 
the large number of tippers from N SA was causing them 

unnecessary work because agents treated each tipper as a. 

lead requiring action. General Hayden said that NSA s 
intention was that SIGINT information be added to FBI's 
knowledge base, not that the FBI act on each piece of 
information. When NSA realized that it was sending too 
much data to the FBI., the Agency made appropriate 
adjustments. 


(U/fpmO) PSP Reporting Contributed to Customers’ investigative Work. 

For example, an 

FBI briefing dated 4 May 2006 stated that STELLARWIND 
continues to provide timely and carefully yetted intelligence 
to support FBI’s investigations in connection withjp 8 * 282 ® 
operations].” 


- T T S / / STLW/ / 01 / / PC / N F) | j,J FBI did not routinely 

provide feedback on NSA reporting under the PSP, and NS A 
had no mechanism to track and assess the effectiveness of 
SIGINT reporting in general or PSP reporting in particular. 19 
TraekingPSP contributionswa^sodifficultbecausa^^ 

customers did mot: know — J 

I General Hayden 


noted that success stories decreased over time as intelligence 
became more integrated and it became more difficult to 
attribute success to any one activity. 


(TS / / STLW/ / SI/ / OC / MP ) The Program Management Office 
provided the following helped 

redirect FBI resources Hy f 1 ~ „ Tfl 

[ viewed as vulnerable to terrorism targeting. Ihe 
"example^so include cases in which NSA provided reporting 
that contributed to FBI investigations, FBI confidential 
human sources, FISA warrants, arrests, and convictions. 


l2 fe#NF) In July 2007, SID initiated a formal effort to assess the effectiveness of its Cl efforts. By the fall of 
2007, that effort was struggling. 
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fFS//SI//NF) On 12 March, the President directed DoJ to 
continue working on the legal issues, and on 15 March OLC 
issued a three page memorandum to the Deputy Attorney 
while it had only begun to analyze the 
to issue a final opinion, it 
of collection authorized 


2 -rfRW 


ffiWWAThe Assistant Attorney General for OLC issued a memorandum on 6 May 2004 concluding that 


gg =fi 



is 6 May 
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(U/ /FOU0 ) The DIG issued a report for each of the 
13 investigations and reviews described above. Ten 
reports on PSP activity resulted in 1 1 recommendations to 
management; 10 have been closed, and one remains open. 
Three reports on FlSC-approved activity previously 
authorized by the PSP contained nine recommendations to 
management; three have been closed and six remain open. 

(TS / / ST - bW/ / SI/ / OC/hF) -Beginning in January 2007, 
violations that had occurred under the Authorization and 
violations related to PSP activity transitioned to court orders 
were reported quarterly to the President’s Intelligence 
Oversight Board (through the Assistant to the Secretary of 
Defense for Intelligence Oversight). 
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(U) Recently Reported Inciden ts 


that, from aEgroxnnjhd 

collection offjf ’ ’ 


2004; therefore, it was 
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(U / / FQt fO) Other IG Program concerns were documented in 
the 2003-2008 reports. Presidential Notifications are listed 
and described in Appendix F. The 2008 report described the 
adequacy of Program decompartmentation plans. 
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(TS//SI//N - F )- 

Bps Bits per Second 

BR Business Records 

GBR Call D etail Records 


CIA Central Intelligence Agency 

COMINT Communications Intelligence 

CT Counterterrorism 

DCI Director of Central Intelligence 

DNI Director of National Intelligence 

DoD Department of Defense 

Do J Department of Justice 

EO Executive Order 

FAA FISA Amendments Act 

FBI Federal Bureau of Investigation 

FISA Foreign Intelligence Surveillance Act 

FISC Foreign Intelligence Surveillance Court 

GC General Counsel 

Gbps Gigabits per Second 

HPSCI House Permanent Select Committee on Intelligence 

IG Inspector General 

LAN Local Area jjjgtgt gjjjg 


NSA National Security Agency 

NSA/CSS National Security Agency/ Central Security Service 
O&C Oversight and Compliance 

ODNI Office of the Director of National Intelligence 

OGC Office of the General Counsel 

OIG Office of the Inspector General 

OIPR Office of Intelligence Policy and Review (now the Office of 

Intelligence, National Security Division) 

OLC Office of Legal Counsel 
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PM Program Manager 

PR/TT Pen Register/Trap & Trace 

PSP President’s Surveillance Program 

RFI Request for Information 

SID Signals Intelligence Directorate 

SIGINT Signals Intelligence , 

SSCI Senate Select Committee on In telligence 

TS/SC-1 Top Secret/ Sensitive Compartmented Information 
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(U) COMINT 


(U) E.O. 12333 


(U) FISA 






©L®SEARV ®F TERMS. 

(U) Communications Intelligence - technical 
and intelligence information derived from 
foreign communications by someone other 
than the intended recipients 

(U) Executive Order 12333 - United States 
Intelligence Activities - provides goals, duties, 
and responsibilities with respect to the 
national intelligence effort. It mandates that 
certain activities of U.S. intelligence 
components are to be governed by 
procedures issued by agency heads and 
approved by the Attorney General. 

(U) The Foreign Intelligence Surveillance Act 
of 1978, as amended, governs the conduct of 
certain electronic surveillance activities 
within the United States to collect foreign 
intelligence information. 

(0//SI//NF) Analytic tool for contact 
chaining used by analysts to do target 
discovery by quickly and easily navigating 
global communications metadata 


(TS//SI//NF) METADATA 


(U) 




(U) SANITIZATION 


■■ ( ■ TS//SI//NF) Header, router, and 
addressing-type information, including 
telecommunications dialing-type data, but 
not the contents of the communication 



(S/ /N-F ) NSA’s primary storage, search, and 
retrieval mechanism for SIGINT text 

(U) The process of disguising COMINT to 
protect sensitive intelligence sources, 
methods, capabilities, and analytical 
procedures in order to disseminate the 
information outside COMINT channels. 






(U) SIGNALS INTELLIGENCE 


(U) TEAR LINE REPORTS 


(U) TELEPHONY 


(U) TIPPERS 


(U) A category of intelligence comprising 
individually or in combination all 
communications intelligence (COMINT), 
electronic intelligence (ELINT) and foreign 
instrumentation intelligence (FISINT), 
however transmitted. 

(U) Reports used to disseminate SIGINT- 
derived information and sanitized 
information in the same record. The 
sanitized tear line conveys the same facts as 
the COMINT-controEed information, while 
hiding COMINT as the source. 

(U) The technology associated with the 
electronic transmission of voice, fax, and 
other information between parties using 
systems historically associated with the 

telephone 
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(U) Objectives 

(U) The Foreign Intelligence Surveillance Act (FISA) 
Amendments Act of 2008, which was signed into law on 
10 July 2008, requires that the Inspectors General of 
Intelligence Community elements that participated in the 
President’s Surveillance Program (PSP) conduct a 
comprehensive review of the Program. The NS A Office of the 
Inspector General (OIG) reviewed NSA’s participation in the 
PSP. The specific review objectives were to examine: 

a (U) The establishment and evolution of the PSP as it 
affected NS A 

o (U) NSA implementation of the PSP, including 

preparation and dissemination of product under the 
PSP 

o (U) NSA access to legal reviews of the PSP and access 
to information about the Program 

o (U) NSA communications with and representations 
made to private sector entities and private sector 
participation 

o (U) NSA interaction with the Foreign Intelligence 
Surveillance Court (FISC) and transition of PSP- 
authorized collection to court orders 

a (U) Oversight of PSP activities at NSA. 

(U) Scope and Methodology 

(U) This review was conducted in accordance with generally 
accepted government auditing standards, as set forth by the 
Comptroller General of the United States and implemented by 
the audit manuals of the DoD and NSA/CSS Inspectors 
General. 

(U) The review was conducted from 10 July 2008 to 15 May 
2009 in coordination with the Inspectors General of the 
Department of Defense, Office of the Director of National 
Intelligence, CIA, and DoJ. 
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(U//FOU0) The scope of this review was limited to NSA’s 
participation in the PSP from 4 October 2001 to 17 January 
2007, The review included NSA activities before and after 
the terrorist attacks of 1 1 September 200 1 that led to the 
Presidential Authorization on 4 October 2001, It also 
included the transition of PSP-authorized activity to FISC 
orders. 


a T'/NF) To satisfy review objectives, we interviewed 

current and former NSA personnel who participated in the 
PSP including NSA Directors and Deputy Director, General 
Counsels, Deputy General Counsels, Associate General 
Counsels for Operations, and the Inspector General 
responsible for Program oversight from At 
August 2006. We al so interviewed formerl 
as well as leadership! 

Signals Intelligence Directorate. 



within, the 


- fPS//SI//NF). Interviews of the former Director of NSA, 
General Hayder^th^ormei^S^Assooiat^General Counsel 
for Operation' I y X ‘"J* V ~ y ~ Fi were conducted 

with other IG offices involved in the joint PSP review. 


(U//~ FQUO ) We requested White House documentation of 
meetings at which General Hayden or NSA employees 
discussed the PSP or the Terrorist Surveillance Program with 
the President, Vice President, or White House personnel, but 
did not receive a response before publication of this report. 



(U//-PQ-H©) We reviewed NSA records dated 27 July 1993 to 
10 July 2008 that pertained to review objectives. Records 
included NSA policies and regulations, correspondence, 
e-mail, briefings, notes, reports, calendars, and database 
reports. 


(S/ / N ? 'i ~ Numbers of selectors tasked and reports issued 
were based on information provided by the PSP Program 
Management Office and were not independently verified 
during this review. 


mPSEeREty/SThW//eOMRJT / -yGR€0N/N : GF&m 



(U / / - roue ) Information about individuals cleared for access 
to Program information was based on records provided by the 
PSP Project Security Officer and were not independently 
verified during this review. 


(U) Prior Coverage 

(U//-F QUO) The OIG began oversight of the PSP and related 
activities in August 2002 and issued twelve reports dated 
21 February 2003 through 30 June 2008 (Appendix E.) The 
OIG also issued 14 Presidential notifications from 
March 2003 to October 2006 (Appendix F). Detailed 
discussion of the OIG’s oversight of the PSP is included in 
Section VTH of this report. 

— (TS//-SI//N-F-)- As portions of the Program were transitioned 
to FISC orders for the collection of internet metadata and 
telephony business records, the OIG reviewed the execution 
and adequacy of controls in ensuring compliance with the 
orders. The OIG did not test the efficacy of controls for 
metadata collected under the authority of the PSP or court 
orders. Three reports summarized OIG investigations into 
possible misuse of the Authority or violations of FISC orders. 
One report summarized the OlG’s oversight of the PSP, and 
the last report reviewed the adequacy of Program 
decompartmentation plans. 
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(TS / / STLW/ / ST/ / 00/tvttp) The Authorization documents that contained the terms 
under which NSA executed special Presidential authority were addressed to the 
Secretary of Defense and were titled “Presidential Authorization for Specified 
Electronic Surveillance Activities during a Limited Period to Detect and Prevent Acts 
of Terrorism within the United States.” The first Authorization consisted of eight 
paragraphs, and all but one subsequent Authorization consisted of nine. There 
ns, two modifications, and one document described as 


Description of Authorization contents by paragraph: 



(U) Paragraph 1 - The President’s Conclusions 

(TG / / STLW / / SI / / 06 - / - N -F) The first paragraph referred to the 
11 September 2001 terrorist attacks and the President’s 
directions [to the Secretary of Defense] on employing U.S. 
Armed Forces. The first Authorization contained statements 
on the President's conclusions based on information about 
terrorist capabilities; this statement became the second 
paragraph in subsequent Authorizations. After the first 
Authorization, paragraph one included references to all 
previous versions of the Authorization and the dates they 
were signed by the President. 


(U) Paragraph 2 - Terrorism Threat 

(TO ft STLW / /-SI/ - / - €)^y - WF } After the first Authorization, the 
second paragraph stated that the President based his 
conclusions about terrorist capabilities on information 
provided by the DCI, including an attached terrorism threat 
assessment, a document that consisted of five or more pages 
and was signed by the DCI (later by the DNI) and the 
Secretary of Defense. 


(U) Paragraph 3 - Considerations 

■ (TS / / 3TLW / / 31/ / O C / N F - j The third paragraph contained the 
President’s considerations in authorizing electronic 
surveillance, including the potential for deaths, injuries, and 
destruction from acts of terrorism, then probability, the need 
for action and secrecy, and intrusion into privacy, its 
reasonableness, and alternatives. In the first Authorization 
the considerations were in paragraph two. 

(T3 / / STLW / / SI/ / O C/NF) Paragraph three of the first 
Authorization stated the President’s determination that an 


^PSLCl^T//GTLW//CGMmT//ORCONMOrOim- 
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“extraordinary emergency” existed made electronic 
surveillance without a court order a compelling Government. 
interest. 1 

(T3//3TLW//S1//QC/NF ) Paragraph 4 - Authorized Electronic 
Surveillance 

• (TS/ /3TLW/ /Di/ /OC/NF) Paragraph four contains the 
President’s statement of the basis for issuing the authority 
and the substantive description of the electronic surveillance 
that he authorized and directed. The President states that he 
is acting pursuant to Article II of the Constitution, including 
the executive power, his authority as Commander in Chief of 
the Armed Forces, his duty to preserve, protect and defend 
the Constitution, and the Authorization for Use: of Military 
Force Joint Resolution (Public Law 107-40), with due regard 
for the Fourth Amendment. There were major and minor 
changes in that description, resulting in seven versions of 
paragraph four over approximately six years. 

-(TS ffS I //NF) Changes to Authorization Language 
on Electronic Surveillance 


ITS/ /8TLW-/7-gi/ /OC/NF) 

Version/Date 

Description of Changes to Authorization 
Language 

First Authorization 

4 October 2001 

Authorized NSA to acquire the content and 
associated metadata of telephony and Internet 
communications including wire and cable 
communications carried into or out of the 

United States for which there was probable 
cause to believe that one of the communicants 
waspSlpy. jPSpSJ ^Bthat one communicant 
was ra^^^m^^^^iaring for acts of 
international terrorism. 2 This was the only 
version of the Authorization to use the term 
“probable cause.” 

Version 1 also authorized the acquisition of 
telephony and Internet metadata for 
communications with at least one 
communicant outside the United States or for 
which no communicant was known to be a 
citizen of the United States. 

Paragraph four included the authority to 


'(U) The third paragraph was marked with the number three in two places until the error was corrected in the 
September 2003 authorization. 

2 (U) This parenthetical condition is present in all descriptions of content collection. 
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Version/Date 


Version 2 

2 November 2001 and 
30 November 2001 


Version 3 
9 January 2002 to 
14 January 2004 


Version 4 
11 March 2004 


Description of Changes to Authorization 
Language 


retain, process, analyze and disseminate 
intelligence from, the communications acquired 
under the. authority. 


Authorized NSA to acquire the content and 
associated metadata of communications for 
which there was “reasonable grounds to gg||| 
believe” that one of the communicants wasW 
one communicant was 

outside theTJhi ted States and was engaged in. 
or preparing for acts of international 
terrorism. 3 This change to the wording on 
collecting content eliminated the possibility of 
interpreting the authority to permit collection 
with both ends in the United States. 

This version also authorized the acquisition of 
telephony and Internet metadata for 
communications with at least one 
communicant outside the United States, with 
no communicant known to be a citizen of the 
United States, dr When there were reasonable 
grounds to believe that the communication 
related to international terrorism or activities 
in preparation for international terrorism. 

Version 2 was used in two Authorization 
documents. 


SsmK * " " I ati] 

jut was otherwise identical to the 
previous version. 

This version of the authorizing provision was 
used in 19 of the documents. 


Stated that the Department of Defense may 


I on the condition that search and 
retrieval of that information was conducted in 
accordance with the Authorization. The term 
“acquire” was defined with respect to metadata 
as! tVip not nf nuervine stored data. 


(b)(1), (b)(3) 


The provision 
"contained the President’s statement that both 


^(U) Qualified as “based on the factual and practical considerations of everyday life on which reasonable 
persons act” 
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Description of Changes to Authorization 
Version/Date Language 


these clarifications were consistent with ali 
previous Authorizations and thus approval for 
•acting under that definition was retroactive. 

Version 5 

19 March 2004 

Became effective in the middle of a previously 
authorized period as the result of a 
modification. 

NSA's authority to collect content and 
associated metadata was changed to specify 
that the terrorist groups for which there was 
authority to collect were al-Qa’ida, groups 
affiliated with al-Qa’ida, or another group that 
the President determined was in armed conflict 
with the United States. 

NSA's authority 

Version 6 

2 April 2004 to 10 
September 2005 

Also became effective in the middle of a 
previously authorized, period as the result of a 
modification. 

of another group that the President determined 
Was in armed conflict with the United States. 

Version 6 was used in 12 of the documents. 

Version 7 

26 October 2005 to 8 
December 2006 


otherwise identical to that in version b. 

Version 7 and was used in the final nine 
documents. 

irnr* 1 t O-Pf-^drF"/ /CT / f f~\n /~h.TTT\ 
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(U//PQH©)- Paragraph 5 - Detect and Prevent 

- (TO / /DTLW / / 01 / / 0 C / NF) In paragraph five, the President 
stated that the surveillance was essential and appropriate to 
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detect and prevent future acts of terrorism in the United 
States. 

(UffFOtf©) Paragraph 6 - Minimization 

(TS//3TLW//SI//0C/HF) Paragraph six directed that 
information concerning American citizens be minimized to 
the extent consistent with the mission and with the 
Authorization. 

(U//F0tf©)- Paragraph 7 - Notifying Congress 

T TS 7 7 ' STI:W/ / SI / / O C / N F ) Paragraph seven stated that 
notification of the Authorization outside the executive branch 
would be deferred, but the President stated his intent to 
notify Congress when consistent with national defense. When 
select members of Congress were briefed on the Program, 
information on the briefings was contained in paragraph 
eight. 

(U) Paragraph 8 - Other Notifications 

■ (TS/ / GTbW //SI/ / 0 C/Nfi )~ The initial Authorization specified 
that collection would cease 30 days after signature and 
required reporting on changes in circumstances underlying 
the Authorization. After the initial Authorization, paragraph 
eight contained a statement on restricting notifications to 
U.S. Government officials outside the executive branch or it 
named individuals, by title, who had been informed since the 
previous Authorization period expired. 

(U) Paragraph 9 - Expiration 

(TS / / STLW T //SI/ /O C f Wh) - After the initial Authorization, the 
exact date of expiration was specified in paragraph nine. 

(U//FGUO-) Paragraph 10 - "The President’s Ultimate 
Responsibility” 

-(T3 / / 8TLW / / SI/ / ' O C / UP ) The Authorization signed in March 
of 2004 - the only one not signed by the Attorney General or 
a Deputy Attorney General- is also the only Authorization 
that contains a paragraph ten. This paragraph contained a 
legal argument about the President’s ultimate responsibly 
to interpret the law on behalf of the executive branch and his 
authority for issuing the Authorization. 


{U// POUO ) Signature of President 


■ (TS/ /STLW//SI/ /OC/NF) The Authorizations were, signed by 
the President, followed by a place and date of signature. All 
but one authorization was signed in Washington, D.C. 

(U) Other Signatures 

(TS/./STLW/ /£!/ /OC-/ffit Under the phrase “approved for 
form and legality,” the Attorney General signed all but one of 
the Authorizations. The other authorization and the two 
modifications were signed by the Counsel to the President. 


(U) Handwritten Note 

t fSf/aTLW//OI//OC/NF) The first 2 and _ . 

29 Authorizations, both modifications, and ^^^P^fA j ;i| 
have a handwritten note signed by the Secretary of Defense 
(or Deputy Secretary of Defense) directing the NSA or the 
Director of NSA to execute the document. 


r ~m . — > -r-r, n^/rml-inn/Mfrir Ttr/f/trMi rr tt-^. Tfr-i t t /n r in.ATi-a..T 


n=Ai\ n 
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(U / / #0pe ) This timeline includes key events that occurred during. NSA’s 
implementation of the President’s Surveillance Program (PSP). In addition to 
issuances of the Authorization, the timeline includes selected communications 
between NS A ntid. Con gress ^ th e Foreign Intelligence Suxveillcin.ee Court (FISC), 
~ m i|jj| Because the timeline is limited to documented 

events and communications, it is not all-inclusive. 




2 

4-Oct-OI 

4-Oct-OI 


1st Presidential Authorization signed 

General Hayden briefs White House (President, Vice President [VP] 
VP Counsel, VP Chief of Staff, White House Counsel) 


25-Oct-OI NSA briefs Chair and Ranking Member of House Permanent Select 

Committee on intelligence (HPSCI), Chair and Vice Chair of Senate Select 
Committee on Intelligence (SSC1) 

2-Nov-OI 2nd Presidential Authorization signed 


14-Nov-OI NSA briefs Chair and Ranking Member, HPSCI, Chair and Vice Chair, 
SSCI 

30-Nav-01 3rd Presidential Authorization signed 

4-Dec-01 NSA briefs Chair, Senate Defense Appropriations Subcommittee, and 
Ranking Member, Senate Defense Appropriations Subcommittee 

5 Dec 01 NSA briefs FBI Director Mueller 



9 -Jan-02 4th Presidential Authori zation signed 


1 1 -Jan-02 NSA briefs Department of Justice, Office of Intelligence Policy and Review 
(DoJ, OIPR), James Baker 

31 -Jan-02. NSA briefs FISC Presiding Judge L amberth 


5-Mar-02 NSA briefs Chair and Ranking Member, HPSCI, and Vice Chair, SSCI 













LML*Jll£U»llT&l 


NSA briefs Chair SSCI 


NSA briefs incumbent FISC Presiding Judge Kollar-Kotelly 


12-Jun-02 NSA briefs Ghair, HPSCI, and Ranking Member HPSCI 
24-Jun-02 Bth Presidential Authorization signed 


8-Jul-02 NSA briefs Chair and Ranking Member SSC! 


12- Aug-02 NSA briefs FISC Presiding Judge Kollar-Kotelly at the White House 

13- Aug-02 NSA Inspector General (IG) cleared for the PSP 

10-Sep-Q2 1 0th Presidential Authorization signed 

1 1 -Sep-02 NSA GC, Deputy General Counsel (GC), Associate GC for Operations, 


and IG meet to discuss PSP oversight 


18-Sep-02 1st NSA Due Diligence Meeting 
30-Sep-02 Chair I IPSCI visits NSA for briel 


NSA IG advises General Hayden to issue "Delegation of Authority Letters' 
to "units that administer the project” 




EriTSnl 

















1 3-Jar.-03 FBI Director visits NSA for briefing 

29-Jan-03 NSA briefs Chair and Ranking. Member, HPSCI, Chair and Vice Chair, 
SSCI 

t K-ihjnt i jhi P-f-sidential Authorization signed 


4-Mar-03 General Hayden issues first Delegation of Authority letter to key Signals: 
Intelligence (S1GINT) Directorate operational personnel 



17th Presidential Authorization signed 


r and Ranking Member, HPiCi, Chair and Vfcfe Chair, 


*4.J.ui-G3 lifivPresiderjhai Anftarfefition signed 


1 ?-Juif03 


v'V Ori \ 




8-Oct-03 NSA-FBI-CiA conference at NSA to discuss PSP operations and customer 
needs 

lS-Oct-03 20th Presidential Authorization signed 


T 


1 -Dec-03 NSA IG announces a review of NSA PSP operations 

8- Dec-03 NSA IG asks VP Counsel for access to PSP legal opinions and is told that 

a request should comefrom General Hayden 

9- Dec-03 21st Presidential Authorization signed 

9-Dec-03 IG memo asks General Hayden to ask VP Counsel's permission for NSA 

IG and GC to obtain copies of . or view. PSP tonal justification 



9- Mar-04 General Hayden briefs Director of Central Intelligence (DC1) on Value of 

the PSP 

10- Mar-04 General Hayden briefs White House Counsel and Chief of Staff, Deputy 

DCI, Deputy AG, and FBI Director on value of the PSP 

10-Mar-04 General Hayden briefs Speaker of the House, Senate Majority and 

Minority leaders, House Minority Leader, Chairman and Ranking Member, 
HPSCI, and Chair and Vice Chair, SSCI 

10- Mar-04 General Hayden briefs Secretary of Defense, DoD Principal Deputy GC 

11 - Mar-04 23rd Presidential Authorization signed 

11 -Mar-04 NSA IG and Acting GC discuss new Authorization signed by President's 

Counsel rather than the AG 


NSA briefs House Majority Leader 



1 2-Mar-04 General Hayden briefs House Majority Leader 
19-Mar-04 Revision to 23rd Presidential Authorization signed 
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2-Apr-04 2nd Revision to 23rd Presidential Authorization signed 
4-Apr-04 General Hayden briefs DoD Principal Deputy GC 

i4 24th Presidential Authorization signed 


Urv, ,qp Pntmqpl 


tr/msM 


23-Aug-04 General Hayden briefs National Security Advisor and Homtttond Security 

Advisor 


14-Jui-04 


Initial PR/TT Order approved by FISC 
26th Presidential Authorization signed 


23-Sep-04 Presidential "further direction” of 9 August 2004 expires 
23-Sep-04 NSA briefs Chair, HPSCI 


17*Nov04 28th Presidential Authorization signed 









25-Feb-05 General Hayden briefs White House Counsel and Counsel to Deputy AG 
1 -Mar-05 30th Presidential Authorization signed 



22- Apr-05 General Hayden briefs Director of National Intelligence (DNI) 

23- May-05 Two-level PSP clearance structure discontinued 

1-Jun-05 Discussions to seek FISC orders to authorize content collection begin with 


DoJOLC 



3-Aug-05 Principal Deputy DNI Hayden briefs new NSA/CSS Director General 
Alexander on the PSP 


10-Sep-05 34th Presidential Authorization signed 

14-Sep-05 NSA briefs Chair and Ranking Member, HPSCI, Chair and Vice Chair, 



13-Dec-05 36th Presidential Authorization signed 
1 6-Dec-05 New York Times says that President secretly authorized NSA 


eavesdropping on Americans 


I 


20-Dec-05 DoD !G receives letter, signed by 39 Congressmen, requesting a review of 
the PSP. DoD IG faxes the letter to the NSA IG on 10 Jan 06 


21 -Dec-05 NSA briefs DNI 











2006 

3-Jan-06 

9-Jan-06 

11-Jan-06 

20-Jan-06 


NSA !G and DoD IG discuss letter from 39 Congressmen requesting 
DoD IG review of the PSP 

NSA briefs nine FISC judges and three FISC legal advisors 

NSA briefs Speaker of the House, Senate Majority Leader, Chair of 
HPSCI, Chair and Vice Chair, SSCI 

NSA briefs Senate Minority Leader, House Minority Leader, Chair SSCI, 

and RsrekiOG Member -HPSCI 


27-Jan-Q6 37th Presidential Authorization signed 
31 -Jan-06 


11 -Feb-06 
16-Feb-06 
28-Feb-06 


NSA briefs Speaker of the House and Chair, HPSCI 

NSA briefs Chair and Ranking Member, House Appropriations 


34»te“" „ 8 

9Wlar-0G 


NSA briefs. Vice Char, -SSCI 


NSA briefs Chair and Vice Chair, SSCI, arid Members of SSCI Terrorist 
Surveillance Program (TSP) Subcommittee (Roberts, Rockefeller, Hatch, 
DeWine, Felnstein, Levin, Bond) with SSCI Minority and Majority Staff 
Directors, Senior Director for Legislative Affairs, National Security 
Counsel, VP, AG, White House Counsel, and VP Chief of Staff 


10-Mar-06 NSA briefs Mr. Bond, Member, SSCI TSP Subcommittee 

13- Mar-06 NSA briefs Chair, SSCI TSP Subcommittee, Members SSCI TSP 

Subcommittee (Roberts, Felnstein, and Hatch), SSCI Majority and Minority 
Staff Directors, and SSCI Counsel at NSA 

14- Mar-Q6 NSA briefs Mr. DeWine, Member, SSCI TSP Subcommittee at NSA 


21-Mar-06 38th Presidential Authorization signed 


21 -Mar-06 NSA briefs FISC Judge Bates 



27-Mar-06 NSA briefs Mr. Levin, Member, SSCI TSP Subcommittee and Minority 
Staff Director at NSA 


29-Mar-06 NSA briefs Chairman and Ranking Member HPSCI TSP Subcommittee, 
TSP Subcommittee Members (Hoekstra, Harman, McHugh, Rogers, 
Thornberry, Wilson, Davis, Holt, Cramer, Eshoo, and Boswell), Majority 
General Counsel, Staff Member, and Minority General Counsel 


TOrSCCRCT/ y STLW^COMirJT y /ORCONMO Fe RN - 
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7-Apr-06 NSA briefs Chairman. of the HPSCI TSP Subcommittee, HPSCI TSP 

Subcommittee Members (Hoekstra, McHugh, Rogers, Thornberry, Wilson, 
and Holt), Majority General Counsel, Staff Member, and Minority General 
. Counsel at NSA 



28-Apr-06 NSA briefs Ranking Member, HPSCI TSP Subcommittee, Members of 
HPSCI TSP Subcommittee (Harman, Wilson, and Eshoo), Majority 
General Counsel, Staff Member, and Minority General Counsel at NSA 



11 -May-06 NSA briefs Chair and Ranking Member House Appropriations Committee 
Defense Subcommittee 


16- May-06 39th Presidential Authorization signed 

17- May-06 Chair SSCI, Members, SSCI (Roberts, Hagel, Mikulski, Snowe, DeWine, 

Bayh, Chambliss, Lott, Bond, Levin, Feingold, Feinstein, Wyden, Warner), 
SSCI Staff Member, SSCI Majority Staff Director, apd SSCI Counsel 


1 7-May-06 HPSCI Chair, HPSCI Members (Hoekstra, Harman, Wilson, Eshoo, 

Rogers, Thornberry, Holt, Boswell, Cramer, LaHood, Everett, Gallegly, 
Davis. Tiahrt, Reyes, Ruppersberger, and Tierney), Majority General 



24-May-06 First Business Records Order approved by the; FISC 


5-Jun-06 NSA briefs Ms. Feingold, SSCI Member at NSA 

7-Jun-06 NSA briefs Ranking Member, Senate Defense Appropriations 
Subcommittee, and SSCI Staff Director 

7-JUn-06 NSA briefs President's Privacy and Civil Liberties Oversight Board 

9-Jun-06 NSA briefs Chair, SSCI, SSCI Members (Mikulski, Wyden, and Hagel), 

SSCI Minority Staff Director, SSCI Counsel, and SSCI Staff Director 

15-Jun-06 NSA briefs Chair, SSCI and SSCI Members (Roberts, Mikulski, Feingold, 
Bayh, Snowe, Hatch, Lott, and Bond), and Minority Staff Director 

26-Jun-06 NSA briefs Chair, Senate Defense Appropriations Subcommittee, and 
House Minority Leader 

30-Jun-06 NSA briefs Mr. Bayh, SSCI Member at NSA 


6-JUI-06 40th Presidential Authorization signed 



1 0-Jul-0S NSA briefs Ms, Snowe, SSCI Member and SSCI Counsel at NSA 


1 B-Jul-06 NSA briefs Mr. Chambliss, SSCI Member at NSA 







20-Nov-06 

G-Dec-06 


NSA briefs President's Privacy and Civil Liberties Oversight Board 
43rd and final Presidential Authorization signed 


2007 

10-Jan-07 Content orders approved by the FISC 

17-Jan-07 AG letter to Congress: Presidential program brought under the FISC 
1 -Feb-07 NSA briefs President's Privacy and Civil Liberties Oversight Board 
1 -Feb-07 Presidential Authorization expires 
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(TS//SI//NP)~ This append^ lists and describes OIG investigation and review 
reports of activity conducted under the PSP, also referred to as the STELLARWIND 
Program, and related activities such as the Pen Register Trap and Trace (PR/TT) 
Order and the Business Records Order. These reports are limited to activity 
conducted between 4 October 2001 and 17 January 2007. 



(U) Report of Investigation of Two Violations 

■(S/ /'FFFj Q: | \ b' ' the OIG issued a report on 

what it believed to be the first two violations of Authorization, 
both, of which were unintentional. 



NRA analyst mlsguidcdly 
orrrn nmnicattong between 


HhKHP 

giSliBliHll 












(5/ /MP ) NSA OIG found that in neither incident had NSA 
personnel acted with intent to disregard their authority. 
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Both incidents occurred, at least in part, because early in the 
Program the terms of the Authorization were so closely held 
that few, if any, operational personnel working under the 
Authority were permitted to see the Authorization or its 
operative provisions- It was unreasonable to hold persons 
accountable for violating an order that they had not seen, 
when the order was too complex to be easily committed to 
memory. Accordingly, the OIG did not recommend 
disciplinary action, but did recommend that the NSA Director 
issue formal written delegations of authority to the Signals 
Intelligence Director and specified subordinates so that 
personnel working the Program would know the precise 
term's of the Authorization. Management concurred with the 
recommendations' and made appropriate notifications. 


(U / /:FOtJ'Oj This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008. 




collect internet metaaaia unaer the pen register/ trap- an d- 

trace provisions of the FISA (§§ 1841-1846). The authority to 


net metadata under 






Material acquired under the Order 

continued, to be protected in PSP channels. 


■EMM 

l mm I nsa oig 


j mmrnm i vmm- on wmm 

issued a report on an investigation oi a management 
breakdown that had resulted in unintentional filtering 
violations of the FISC Order. The Order permitted NSA to 
collect Internet meta data from communications involving 



| However, no 
violations resulted from the collection of domestic 
communicat ions. An NSA collect ion manager discovered the 
violations The following day, the 

questionable collection was stopped and reported t o the OIG 
and the OGC. With the exception oflg. * HHHH'the. OIG 


lEGREtyS¥bW//COMim//ORGeN/NOrORN 




qmisEeREWsmmoMmrm^mmoFomr- st-od-oooi 


found no reason to believe that any violations resulted in the 


led directly to the replacement of the Program Manager and 
to changes in Program management, leadership, and chain of 
command. 


collection of i 
judgment on| 


rson intnrrnation. llie Ulu reserved 







(U / This report was sent to SSCI on 3 1 May 2006 
and IIPSCI on 2 January 2008 and was redacted at the 
request of the White House. 




iciated 


|messages cou 
or recipient.™ 


(T3//0TLW /- 

questionable 

violations. On 
nlin 


>w-up investigation of the 
(revealed no additional 
OIG issued a 


that the OIG suspected 
ninated outside the United 


N one of the^^messa(geS had been intentionalTy 
collected, none had been analyzed, and none had been 
reported outside NSA. 


(U / /FOUO) This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008. 


14 May 2004 (U) Need for Documentation and Development of Key 

Processes (ST-04-0024) 

(TG / /QI/ /NP)-This OIG report concluded that a continuing 
deficiency in clear, written procedures governing the 
collection, processing, and dissemination of PSP material 
created undue risk of unintentional violations of the 
Authorization. The report noted that Program officials had 


■^Qp-SE& ^/ / STLW//COMTN T//ORCON/NOFO'KN 



ST-09-0002 - mPSE€RET//STLW//G0AmiT//ORCONp^&F&m - 


made progress in addressing some of these deficiencies, but 
found that processes had not been fully documented in the 
form of management directives, administrative policies, or 
operating manuals. The NS A OIG recommended that 
Program officials formally adopt rigorous, written operating 
procedures for the following key processes: 

a Approvals for content collection by the appropriate 
named officials 

■O' Reporting of violations of the Authority, similar to 
procedures for documenting violations of Legal 
Compliance and Minimization Procedures 5 

o Evaluation of dual FISA and PSP content collection 

a Systematic identification and evaluation of telephone 
numbers and Internet identifiers for detasking/ 1 

(U/ /FOUQ ) Corrective action was taken in response to the 
four recommendations. 

(U/ /FOUQ ) This report was sent to SSCI on 31 May 06 and 
HPSCI on 2 January 2008. 


13 Sep 2004 (S/MF f Need for Increased Attention to Security-Related 

Aspects oftheSTELLARWIND Program (ST-04-0025) 


(U/ / FUl JO) This OIG report disclosed weaknesses in Program 
security. The Program was particularly vulnerable to 
exposure because it involved numerous organizations inside 
and outside NSA. 

(U/ /FOUQ ) While the Program Manager placed a strong 
emphasis on personnel security, he did not take a proactive 
and strategic approach to physical and operational security. 
In particular, better use of the Program Security Officer 
would have helped to improve special security practices for 
handling Program material and strengthen operations 
security (OPSEC) . 

(U//-F0U0) The Program Manager and the Associate Director 
for Security and Counterintelligence concurred with the 
findings and implemented corrective measures. In particular, 


5 (U) U.S. SignabTyey^ 
6 ( T3//SI/m F)| 
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the Staff Security Officer was freed from other responsibilities 
and took a more active and effective role in Program security. 
Management did not conduct a formal OPSEC survey as 
recommended; however, steps taken, by management to 
implement OPSEC practices met the intent of the original 
recommendation. 

(U //■ ffQU O) This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008. 


21 Nov 2005 


Tasking Process for 

STELLARWIND U.S. Content Collection (ST-04-0026) 

(Tft/ /.qtt ut report identified material 
weaknesses in the tasking and detasking process under the 
PSP. The process to task and detask telephone numbers for 
content collection under the Program was inherently fragile 
because it was based on e-mail exchanges and was not 
automated or monitored. 


(TO/ /STLW//SI/ /OG/NE) The OIG examined ^B telephone 
numbers and Internet identifiers approved for content 
collection on the date in November 2004 when the audit 
began and identified the following types of errors. 


ipsgsMsgjsi involved under-collection, identifiers Were 
riot put on collection quickly enough or were not put 
on collection until the OIG discovered the errors. 

involved unauthorized collection caused by a 
error. 

involved over-collection; they were not 
removed from collection quickly enough. 

9 record-keeping errors in the Program’s tracking 
database 



(T3 / / 3Tb W/ / 01/ / OC/NF)-I n thj 


of 


unauthorized collection caused by a typographical error, NSA 
personnel did not review the collected information before 
destroying it, nor did NSA issue any report based on, or 
otherwise dis seminate, any information from the 
■Mg . k.'rl of untimely detasking. However, without a 
robust and reliable collection and tracking process, NSA 
increased its risk of unintentionally violating the 
srn, n rirafinn NR A also increased the risk of 
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valuable foreign intelligence by failing to task telephone 
numbers and Internet identifiers in a timely manner. 

(U//F OU6 ) NSA OIG recommended that all errors be swiftly 
resolved, that specific procedures be adopted to prevent 
recurrences, and that identifiers tasked for collection be 
promptly reconciled with identifiers approved for tasking, and 
repeated every 90 days. Management implemented the 
recommendations. 

(U / /- FOUQ -) This report was sent to SSCI on 3 1 May 2006 
and HPSCI on 2 January 2008 and was redacted at the 
request of the White House. 

31 May 2006 —(TS//SI//NF ) Review of Compliance with Authorization 

Requirements for STELLARWIND U.S. Content Collection 
(ST-04-0027) 


(TS / / STLW / / Si / - / OG/ N : Fj ~ T his report determined that, based 
on a statistical sample, Program officials were adhering to the 
terms of the Authorization and the Director’s delegation 
thereunder; that tasking was appropriately approved and 
duly recorded under the Authorization; and that tasking was 
justified as linked to al-Qa’ida or affiliates of al-Qa’ida. The 
report recommended improvements in record-keeping 
practices. 

(S//NF) -Due to a lack of sufficient and reliable data, the NSA 
OIG could not reach a conclusion on the tasking approval 
process for two PSP-related collection programs. The OIG 
recommended that management responsible for the affected 
programs, design and implement a tasking and tracking 
process to allow managers to audit, assess timeliness, and 
validate the sequencing of tasking activities. Management 
agreed to install automated tracking of tasking and 
detasking. 

(TS / f SI / / NFj- Although the collection architecture was 
designed to produce one-end-foreign communications, 
inadvertent collection of domestic communications occurred 
and was addressed. The OIG recommended changes in 
management reporting to improve the tracking and resolution 
of inadvertent collection issues. 

(U / /-FGPF0) Corrective action has been completed for one of 
the two recommendations. 
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11 Ju 1 2006 


(U//- FOUO ) This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008 and was redacted at the 
request of the White House. 

ffS//BbWff-Supplemental Report to Review of Compliance 
with Authorization Requirements for STELLARWIND U.S. 
Content Collection (ST-04-0027.01) 

(TS/ /ST - LW/ / SI/ /OC/N ff f After issuing the original report, 
the NSA OIG conducted further research to determine 
whether Program officials were approving content tasking 
requests based solely on metadata analysis. Using the 
statistical sample in the original audit, the OIG- found no 
instances of metadata analysis as the sole justification for 
content tasking. In all cases tested, there was corroborating 
evidence to support the tasking decision. 


(U / / FOUO) -This report was sent to SSCI on 13 February 
2007 and HPSCI on 2 January 2008. 


5 Sep 2006 


{TS#S1//NE)-Report on the Assessment of Management 
Controls for Implementing the Foreign Intelligence 
Surveillance Court Order: Telephony Business Records 
(ST-06-0018) 



The Order authorized NSA to collect and 
telephony metadata to protect against international 


-■ (TS/ /SThW/ /SI/ /OC/NPj On 24 May 2006, the telephony 
metadata portion of the PSP was transferred to FISC Order 
BR-06-05, In re Application of the Federal Bureau of 
Investiqationfof an Order Requiring the Production of TamMe 

■■■■•■■ " -’arsl Relating to I 


(TS/ /□!/ /N ' F )~On 10 July 2006, in a memorandum with the 
subject FISA Court Order: Telephony Business Records (ST-06- 
0018), the NSA OIG issued “a report to the Director of NSA 
45 days after the initiation of the activity [permitted by the 
Order] assessing the adequacy of the management controls 
for the processing and dissemination of U.S. person 
information.” This report was issued with the Office of the 
General Counsel’s concurrence as mandated by the Order. 


(TS//SI//N 17 ) T hp “ Report on the Assessment of Management 
Controls for Implementing the Foreign Intelligence Surveillance 
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Court Order: Telephony Business Records (ST-06-0018),’’ 

5 September 2006, provided the details of the findings of the 
10 July memorandum and made formal recommendations to 
management. 

(TS//SI//NF) ' Management controls governing the 
processing, dissemination, data security, and oversight of 
telephony metadata and U.S. person information obtained 
under the Order were adequate and in several aspects 
exceeded the terms of the Order. However, due to the risk 
associated with the collection and processing of telephony 
metadata involving U.S. person information, the NSA OIG 
recommended three additional controls regarding collection 
procedures, reconciliation of audit logs, and segregation of 
duties. 


^mmmiffCoWection Procedures 



fTS/ ' /SI/. ' /NF) D uring an OIG review of collection procedu: 
Progrjjmi management discovered that NSA was obtaining 
f JBlfifll data that might not have been in keeping with thi 


jOGG advised 

thatHil^^^^^data should have been suppressed from 
the incbmingdata flow. Immediately, management blocked 
the data from analysts’ view. Further, working with the 
providers, Program management completed suppression of 
the suspect data on 11 October 2006 and agreed to 
implement additional procedures to prevent the collection of 


unauthorized data. 


- {TG//SI//NF) -Reconciliation of Audit Logs 

(TS// - S - V -- / N 1 -4- Management controls were not in place to 
verify that telephone numbers approved for querying were the 
only numbers queried. Although audit logs documented the 
queries of the archived metadata, the logs were not in a 
usable format, and Program management did not routinely 
use them to audit telephone numbers queried. Management 
concurred with the recommendation to conduct periodic 
reconciliations; however, action was contingent on the 
approval of a Program management request for two additional 
computer Programmers. 



TOP SECRET//STLW//HCe/CQ^anMT//OROOM/WOFORM 





4G#WFfLack of Segregation of Duties 


The sever! individuals with the authority to approve 
queries also had the ability to conduct queries under the 
Order Standard internal control practices require that key 
duties and responsibilities be divided among different people 
to reduce the risk of error and fraud. ■ Although Program 
management concurred with the finding, it could not 
implement the recommendation due to staffing and 
operational needs. As an alternative, Program management 
agreed to develop a process to monitor independently the 
queries of the seven individuals. This action plan was 
Contingent on the development of usable audit logs 
recommended above. 

^(j j /pOU - Q ) Corrective action has been completed for one of 
the three recommendations. 

(U/ /FOtfO) This report was sent to SSCI on 13 February 
2007 and HPSCI on 2 January 2008. 

(SMFj-Summary of OIG Oversight 2001-2006 
STELLARWIND Program Activities (ST-07-0011) 

. fg t-t - ftp) On. 20 December 2006, the GIG issued a report 
summarizing OIG’s oversight of the STELLARWIND Program 
after five years of implementation. 

(U / / 'FOfJ Q) This report was sent to SSGI on 13 February 
2007 and HPSCI on 2 January 2008 and was redacted at the 
request of the White House. 

-( TSf/Si/M f) Assessment of Management Controls to 
Implement the FISC Order Authorizing NSA to Collect 
Information Using Pen Register and Trap and Trace 
Devices ( ST-06-0020 ) 

... (TS/ . / .. SI//NF ) On BHHB -be OIG reported that the 
management controls governing the collection, 
dissemination, and data security of electronic 
communications metadata and U.S. person information 
obtained under the FISC Order authorizing NSA to collect 
Internet metadata using PR/TT devices were adequate and m 
several aspects exceeded the terms of the Order. Due to the . 
risk associated with the processing of electronic 
communications metadata involving U.S. person information, 
additional controls were needed for processing and 
monitoring queries made against PR/TT data, documenting 
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oversight activities, and providing annual refresher training 
on the terms of the Order. 

(U// - P OUO ) Corrective action has been completed for two of 
the six recommendations. 


(U//FOW3) ' b to S SCI 


5 Jut 2007 - (TG//GI//Nry Domestic Selector Tasking Justification Review 

(ST-07-0017) 

(U//F@y©J The OIG conducted this review to determine 
whether tasking justification statements were supported with 
intelligence information consistent with sources cited in the 
justifications. The OIG identified some justifications 
containing errors, but there was no pattern of errors or 
exaggeration of facts or intentional misstatements. 

(U / /-FOUO ) This report was sent to SSCI on 28 January 2008 
and IIPSCI on 28 January 2008. 

30 June 2003 (TS//SI//NF) A dvisory Report on the Adequacy of 

STELLARWIND Decompartmentation Plans ( ST-08-0018 ) 

- (TS//SI//N - F ) At the request of the SID Program Manager for 
CT Special Projects, the OIG assessed the adequacy of NSA’s 
plans to remove data from the STELLARWIND compartment, 
as authorized by the Director of National Intelligence. On 
30 June 2008, the OIG reported that NSA management had a 
solid foundation of planning for decompartmentation. In 
particular, the content, communication, and assignment of 
supporting plans were adequate to provide reasonable 
assurance of successfully removing data from the 
STELLARWIND compartment, while complying with laws and 
authorities. Management was also diligent in assessing the 
scope and complexity of this undertaking. Although the OIG 
made no formal recommendations, it suggested 
improvements to develop more detailed plans, set firm 
milestones, and establish a feedback system to ensure that 
plans were successfully implemented. 

(U / / FO [JO j-This report was not sent to SSCI or HPSCI. 
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■ (TS / / STLW / / SI / / 0 C/KP )- Executive Orders 12333 and 12863 require intelligence 
agencies to report to the President., through the President's Intelligence Oversight 
Board, activities they have reason to believe may be unlawful or contrary to 
executive order or presidential directive. Knowing that Board members were not 
cleared, however, the NS A Director or Deputy Director reported the following 
violations of the Presidential Authorization and related authorities to the President 
through his Counsel, rather than through the Board. Each notification was 
approved if not actually drafted by OIG. Some of the notifications were not the 
subject of the OlG reviews or investigations discussed in Appendix E. 
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(U) Summary of Notification 


(T3//5I//NF) Describes the investigation mentioned above 


FISA Court 






ST-09-0002 


(U) Date 
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ST-09-0002 


(U) Summary of Notification __ 

}TS / / STL V // / SI-/-/ mc^EM B) Describes|M|lhnsfm^g3miwhidi___ 
authorized targeting of properly taskedfflHHL. 

telephbne numbers 


collection was deleted* 


No reporting was generated, and 


describes an incident in which an 


^Sk£\±L ^ “ __ f§ fra /rhis 

i ^S^^|||HHP:no^target data, me error was 

warcorrediB^Sfl^^^^^P^^^^^®® were 

deleted. 

(TO/7 STfcWyy SI//OC/NP ) Describefl|iil|t|Il£|yi^ii^^^ 
authorized targeting of properly taslo df__ 

telephone numbers r.esulte^Tynadverten^oll|etio^nJ^^ 


jNdtedorttag^^sgenemtedTand 


collection was deletec 


- (TS/ /0TLW//01/ / OC/ - N F ) Describe||Sm|i^^^^^^^™ 

authorized targeting • ■ - -■ ■ ■ _ I I ■....-. .n 1 

reporting was generated, a: 

i collection was deleted. 


li^7Sii>4V:Sat>nmK’iniiuuiei 

' 


Describes an instance where a 




and there was no evidence that U.S.-to-u.ts. comiaumuauuu, 
were collected, we could not cgtififthaUhefiles , 'p^y£|J2jjgjL_ 
end foreign without reviewingBHHIIIHH^^. 
files were deleted, and procedures used bygi - 1 Bl 

g M ^^afflwere being reviewed. 

IT5//ST T W//ST/ /nr/NTT ) A second incident was reported in 
which a typographical error res ^^^^^^ ntact chaining on a 
U.S. telephone number with no||B®§ifl|affiliation. The 
telephone number was rechecked, and the error was corrected. 
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CENTRAL SECURITY SERVICE 



27 July 1993 



LETTER OF PROMULGATION 


(U) This USSID prescribes pedicles and procedures and assigns responsibilities to ensure that the 
missions arid (unctions of the United Staias SIGiNT System (USSS) are conducted In a manner that- 
ssiegyafda the consltlutiqha'i rights- ol U.S. persons, 

(U) This USSID has been completely rewritten to make it shorter and easier to understand. It 
constitutes a summary oflhe laws' and regulations directly- affecting USSS operations, All USSS personnel 
■,vho collect, process, retain, or disseminate infanmatiion to, from, or about U.S,. persons or persons in the 
United States must be familiar -with Us contents. 

( F QtJQ jr' This USSID suoersedes USSIO 18, and USSID 18, Annex A (distributed separately to 
selected recipients'), both of which are dated 20 October i960, ancf must now be. destroyed. Notify 
DiRNSA/CHG.SS'(tJSSlD Manager) if. this edition of USSiD TO is destroyed because oi an emergency action: 
otherwise, request approval from DIRNSA/GHGSS before destroying rills USbID. 

(FCUO) Release or exposure of this document to contractors and consultants without approval from 
the USS3D Manager is prohibited, Instructions applicable to release cr exposure ol (JSolD to contractors Sind 
consultants; may be found in USSID 19. 

(FOUO) Questions and comments concenjuryj^^^^hdukl be addressed so the Gilics ol the 
General Counsel, NSA'CSS, NSTS 933-3 i 25 g.i PiiMiiP ^WI 

J.M.McGON HELL 
Vied Admiral, U.S. Navy 
Director 
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USSID 18 


LEGAL COMPLIANCE AND 
MINIMIZATION PROCEDURES (U> 


SECTION 1 - PREFACE 


1 i (U) The Fourth Amendment to the United States Constitution protects ail U.S. persons anywhere 
in the world and aft persons within the United States from unreasonable searches and seizures by any -person 
or agency acting on behalf ot the U.S, Government. The Supreme Court has ruled that the interception of 
electronic communications is a search and seizure within tha meaning of the Fourth Arnpnomenp U is 
therefore mandatory that signals intelligence (SiQIMT) operations be conducted- pursuant to procec-urch 
which meet the reasondb'eness requirements of the Fourth Amendment. 

1.2. (U) In determining whether United States SIGINT System (USSS) operations, h/e reasonable, 

il ls necessary to balance the U.S. Government's need for foreign intelligence information and the privacy 
interests of persons protected by the Fourth Amendment. Striking that balance has consumed mush time 
and effort by all branches of tha United States Government. The results or that effort are rellec^d. h the 
rAlafehcas listed in Section 2 below. Together, these references require the minimization of U.S. P^on 
information collected, processed, retained or disseminated by the USSS. The purpose 0. this document «> 
to implament these minimization requirements. 

1 3 (U) S^v^raf themes nun throughout this USSID. The most important is that intelligence ops-nailon* 

and the .protection' of constitutional rights are not Incompatible, It fs not necessary to deny legitimate .o:*sn 
jnlsHtoence collection or suppress legitimate foreign intelligence information to project the . ourth Amer.cmen 
rights of U.S. persons. 

5 4. (U) Finally, these minimization procedures implement the constitutional principle of 

"reasonableness" by oiving different categories of Individuals and entities different levels ot protection, lliase 
levels range from the stringent protection accorded U.S. citizens and permanent resiaent aliens in the United 
S<ates to provisions relating to foreign diplomats in the U.S. These differences re,lec! yet another mam theme 
of these procedures, that is, that the focus ol all foreign intelligence operations is on foreign eewbes and 

Demons, 


SECTION 2 - REFERENCES 


2,1. (U) References 

a 50 U.S.G. 1801, et seq.. Foreign Intelligence Surveillance Act (FISA) of 1978, Pubic Law 

No. 95 - 511 '. 

b. Executive Order 1 2333, "United States Intelligence Activities," dated 4 December 193 1 . 
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c. OaD Directive 5240.1, “Activities o' OoD intelligence Components trial. Aifect U.S, Persons," 
dated 25 April 1938. 

d. NSA/CS.S Directive Mo. 10-30, "Procedures Governing Activities of NSA/CS3 shat Affect 
Lf.S. Parsons." dated 20 September 1990. 


SECTION 3 - POLICY 


3.1 . (U) The policy of the USSS i$ to TARGET or COLLECT only FOREIGN COMMUNICATIONS,' 
The USSS wilt not intentionally COLLECT communications to, from or about U.S. PERSONS or perse ns or 
entities in the U.S, exempt as set forth in this USSID. if tha USSS Inadvertently COLLECTS such 
communications, it will process, retain and disseminate them only in accordance With this USSID, 


SECTION 4 - COLLECTION 


jeh are known So be to. from or about a U.S, PERSONHh 

| will not be intentionally intercepted, or selected through the use 

05 a a cuco i tu h i t t-t M, except in the following instances: 


a. VVith the approval of the United States Foreign InfelJrgencB Surveillance Court under tha 
conditions outlined in Annex A oi (his USSID, 


b. With the approval ol the Attorney General ol the United States, if: 

{1 ) The COLLECTION is directed against tha following: 

(31 Communications to or from U.S, PERSONS outside the UNITED STATES, or 


Jd^Jn^natlonal communications to, from, 
I. or 


_lC tl:: .. . 


(c) Communications which are not to or from but mefety about U.S. PERSONS 

(•wherever located). 

(2) The person Is an AGENT OF A FOREIGN POWER, and 

(3) The purpose of the COLLECTION is to acquire significant FOREIGN INTELLIGENCE 

information. 


c. With the approval ol '.lie Director, National Security Agsncy/Chief, Central Security Service 
(DIRNSAj'CHCSS), so long as the COLLECTION need no; be approved by the Foreign Inta'iicjencs 
Surveillance Court or the Attorney General, and 

(1) The person has CONSENTED to the COLLECTION by executing one of the 
CONSENT terms contained in Annex H. or 
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• Capitalized words in Sections 3 through 9 ar® defined farms in Section 9. 




ind the DIRNSA/CHCSS has approved the COLLECTION in accordance with Anns-x 


lions to or from the TARGET or to s.p 


the UNITED STATES, and the TARGE 


( 2 ) The person is reasonably believed to be held captive by a FOREIGN POWER, or group 
engaged in INTERNATIONAL TERRORISM, Or 


[between a U.,S. 

PERSON in the UNITED STATES and a foreign entity outside the UNITED STATES, the TARGET is' tna 
foreign entity, and the DIRNSA/CHGSS has approved the COLLECTION in accordance with Annex K, or 


(5) Technical devices 
(irfiij acquisition by the U3S$ to 
communications used by the TARGET 
the COLLECTION is directed against 
communications, with one 
i: I iilL 


ere employed to 
forms of 
and 

of the COLLECTION 


(a) A non-U. S. PERSON located outside the UNITED STATESj 



(6 ) Copies of approvals granted by the DiRNSACHCSS under these- provisions will ba 
retained in the Office of Genera! Counsel far review by the Attorney General. 


d. Emergency Situations. 

m In emergency situations, DIRNSACHCSS may authorize the COLLECTION of 
Information to, from, or about a U.S, PERSON who is outside tha UNITED STATES when securing tne prior 
approval of the Attorney General ts not practical because: 

(a) Trie time required to obtain such approval would result in th@ loss of significant 
FOREIGN INTELLIGENCE and would cause substantia) harm to the national security. 

(b) A person's life or physical safety Is reasonably believed to be in immediate 

danger. 

(c) The physical security of a defense installation or government property is 
reasonably beiieved to be in immediate danger. 

p\ In those cases where the DlRNSA/CHCSS authorizes emergency COLLECTION, 
accept for actions taken under paragraph d.(1 )(b) above. DIRNSA'CHCSS shall find that there «S probable 
cause that the TARGET meets one of the following criteria: 

fa) A person who, for cr on behalf of a FOREIGN POWER, is engaged in clandestine 
inta Hi genes activities (Including covert activities intended to affect the political or governmental process), 
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sabotage, or INTERNATIONAL TERRORIST activities, or activities irt preparation for INTERNATIONAL 
TERRORIST activities; or who conspires with, or knowingly aids and abets a parson engaging if. such 
activities. 

(b) A person who is an officer or employee of a FOREIGN POWER. 

(c) A person unlawfully acting fop or pursuant la the direction of, a FOREIGN 
POWER. The mare fact that a person's activities may benefit or further the aims of a FOREIGN POWER is 
not enough to bring. that person Under.this subsection, absent evidence thaithe person is taking direction 
from, dr acting in knowing concert with, the FOREIGN POWER. 

(<J) A CORPORATION or othar entity that: is owned or controlled directly or indr rectly 
by a FOREIGN POWER. 

(e) A person in contact y.lth, or acting In collaboration with, an intallkjsncecr security 
service n[ a foreign power for the .purpose of providing access to information or material cfassified by the 
United Slates to which such person has access. 

(3). In all cases where emergency collection Is authorized, the following steps shail be 

taken; 

(a) The General Counsel will be notified Immediately that (he COLLECTION has 

started, 

(b) The General Counsel will Initiate immediate efforts lo obtain Attorney General 
approval to continue the collection, ff Attorney General approval Is not obtained within seventy two hours:, the 
COLLECTION .will be terminated. If the Attorney General approves the COLLECTION^ It may coniines for 
the pehc-cf specified In the approval. 

a. Annual reports to the Attorney General are required for COLLECTION conducted under 
paragraphs 4,!.c.(3) and (4). Responsible analytic offices will provide such reports throUoh (he Deputy 
Director for Operations (ODO) and the General Counsel to the DIRNSA/CHCSS for (ransrriitlalto the Attorney 



4.3. (Lf) Incidental Acquis! 1 1 an of U.S. PERSON Information. Information to, from or about U.S. 
PERSONS acquired Incidentally as a result of COLLECTION directed against appropriate FOREIGN 
INTELLIGENCE TARGETS may be retained and processed in accordance wild Section 5 and Section -3 of 
tills USSI0. 
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44 y CCO) Nonresident Alidrt TARGETS Entering the UN'ITcD STATES. 

a II the communications of a nonresident alien located abroad are being TARGETED and the 
USSS laarnShl SSSSJ ha's entered the UNITES STATES, COLLATION may continue lor a penod 
ot 72 hours provided that the DIRNSA/CHGSS is advised immediately and, 

(t) Immediate efforts are Initiated to obtain Attorney General approval, or 

(2) A determination is made within the 72 hour period that thoj 


5r lf Attorney General approval is obtained, the COLLECTION may continue for the length of 
time specified In the approval. 


c, inus determined thal| 


• COLLECTION may continue 


at the discretion ot the operational element. 

f , i | or if Attorney General appr oval is not ob! ained within 72 

hours. G3neral appWV91 * 

obtained-, or the individual leaves the UNITED STATES, 

4 s< -(S.GCO) U.S. PERSON TARGETS Entering the UNITED STATES. 

a II communications to, from or about a U.S. PERSON located outside the UNITED STATES 
k-i nn rot l c CTED under Attorney General approval described in Section 4J.b. aoovo, 'ho 
OOLLECTION must stop when the USSS teams that the individual has entered the UNITED STAi -jti. 

b While the individual is in tire UNITED STATES. COLLECTION may be resumed only wrtn the 
approval of the United States Foreign intelligence Surveillance Court -as described in Anno* A, 

. c r-_rrn\ R»niee;s to lARG ET U.S. PERSONS. All proposals for COLLECTION against U.S.. 
4 ,u r 1 -- mi — r ”-”” * ' " TrTTiTS^H, must be submitted through 

tho DDO and the General Counsel to the DIRNSWCHUSS-ior review. 

, 7 ;r . r ^ 0 y Direction Finding. Use of direction finding solely to determine the location of a 

IransmiA taS* «» UWHEO STATES does not oonailUts^GLEGlROMIC^SJWEU-LrtNGEor 

COLLECTIOM SS£5Um» c«mi d Smmmrnm «o 

which S's. U reaSON is E parly mwitorad in h course cl dndton Ondrng may only to tnso In Ittetrafy Dw 
transmitter. 

4.8, (U) Dislress Signals. Distress signals may be intentionally collected, processed, retained, ctr.d 

disseminated without regard to the restrictions contained in mis USSID. 

4 * (U) COMSEC Monitoring and Security Testing of Automated Information Systems. Monitoring 

( rnim, motions o e curitv purposes must be conducted with the consent of tils person being monuorad 
for cornmun.c- - worprfurss established in National Telecommunications and Information Systems 
SS^SSS^ SSSSrSSWc) Monitoring, dated ,0 April 1990. Monitoring tor 
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communications -security- purposes is not governed by this USSJD, Intrusive security testing to assess 
security vulnerabilities in automated information systems likewise is not governed by this USSSD, 


SECTION 5 - PROCESSING 


5. 5. - (S-CCOr Use ol Selection Terms During Processing, 

When a SELECTION TERM is Intended to INTERCEPT a communication on the basis of the? content gf the 
communication, or because a communication Is enciphered, rather than on the basis of the Identity of the 
COMMUNICANT or the fact: that the communication mentions a particular individual, the following rules apply: 

a. No SELECTION TERM that is reasonably 
munlcatians to or froffl_3_LLiL-g£ RSQN (wherever located) 

may 


b® used unless there i: 
INTELLIGENCE will he obtained by use of such SELECTION TERM. 



reason to believe that FOREIGN 


b. . Mo SELECTION TERM that has resulted in the INTERCEPTION of a significant number of 
communications to or from such persons or entities may bo used unless there is reason to believe* that 
FOREIGN INTELLIGENCE will be obtained. 

c. SELECTION TERMS that have resulted or are reasonably likely to result Ip the 
INTERCEPTION of communications to or Irom such parsons or entities shall be designed to defeat, to the 
greatest extent practicable under the. circumstances, the INTERCEPTION of those communications which 
do not contain FOREIGN INTELLIGENCE. 

5.2. - - (3 GGQ ) Annual Review by DDO. 

a. AH SELECTION TERMS that are reasonably likely to result in the INTERCEPTION of 
communications to or from a US, PERSON or terms that have resulted irt the INTERCEPTION of a Significant 
number of such communications shall be reviewed annually by the POP or a designee. 

b. The purpose of the review shall be to determine whether there is reason to believe that 
FOREIGN INTELLIGENCE will be obtained, or will eonsirtue to be obtained, by the use of these SELECTION 
TERMS. 

c. A copy of ths results of the review will be provided to the Inspector Genera! and the General 

Counsel. 

5.3. fc-ccoj Forwarding bl Intercepted Material. FOREIGN COMMUNICATIONS collected by the 

IJSSS may be forwarder! as Intercepted to N5A. fntermeo'late processing facilities, and collaborating centers. 

5.4. Nonfarekjn Communications. 

a, Communications between persons In the UNITED STATES. Private radio communical ons 
solely between persons in the UNITED STATES inadvertently intercepted during the COLLECTION of 
FOREIGN COMMUNICATIONS will be promptly destroyed unless the Attorney General determines that the 
contents indicate a threat of death or serious bodily harm to any person. 
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b. Communications between U.S. PERSONS. Communications solely between U.s. 
PERSONS will be treated, as follows: 

(1 j Communications solely hetvyeen U.S. PERSONS inadvertently intercepted during the 
COLLECTION o[ FOREIGN COMMUNICATIONS will be. destroyed upon recognition, if technical!'.' possible, 
except as provided in paragraph s,4.d. below. 

(2) Notwithstanding the preceding provision, cryptologic data (e.g., signal' and 
encipherment information) and technical communications data (e.g„ circuit usage) may be .extracted and 
retained from those communic.alions if necessary to: 

(a) Establish or maintain intercept, or 

(b) Minimise unwanted Intercept, at 

(a) Support cryptologic operations rotated to FOREIGN COMMUNICATIONS. 

c. Communications Involving an Officer or Employee ot the U.S. Government. 
Communications. to or from any oliicer or employee of the U.S. Government, or any state or local government, 
will not be intentionally intercepted. Inadvertent INTERCEPTIONS of such communications (including those 
between foreign TARGETS and U.S. officials) will be treated as Indicated in> paragraphs 5.4, a. and h„. above. 

d. Exceptions: Notwithstanding the provisions of paragraphs 5,4;b. and c„ tfe 
□IRNSA/CHCSS may waive the destruction requirement for international communications containing. Inter 
alia, thg fallowing: types o[ Information; 

(1) Significant FOREIGN INTELLIGENCE, or 

(2) Evidence of. a crime or threat of death or serious bodily harm to any person, er 

(3) Anomalies that reveal a potential vulnerability to U.S. communications security. 
Communications for which the Attorney General or OIRNS A/GHCSS's waiver Is sought should be forwarded 
to NS A/CSS , Attn:: PQ2. 

&£, -{Sr CGQ) Radio Communications with a Tormina? In the UNITED STATES. 

a, A?l radio communications that pass over channels with a terminal in trig UNITED STATES 
must be processed through a computer scan dictionary or similar device unless those communications occur 
over channels used exclusively by a FOREIGN POWER. 

without the use of a to determine whether a channel 

contains communications of FOREIGN INTELLIGENCE interest which NSA may wish to collect. Such 
processing may not exceed two hours without the specific prior written approval of lha DDO and, In any event, 
shall be limited to the minimum amount of tints necessary to determine the nature of communications on the 
channel and the amount of such communications that include FOREIGN INTELLIGENCE. Once h is 
determined that trio channel contains sufficient communications of FOREIGN INTELLIGENCE interest to 
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warrant COLLECTION and exploitation to produce FOREIGN INTELLIGENCE, a computer scan dictionary 
or similar device must he used for additional processing. 


c. Copies of all.DDO written approvals made pursuant to S.5,b. must be provided to the General 
Counsel arid the Inspector General, 


SECTION 6 “RETENTION 


6 . 1 . • (S"GG 6 j i Retention of Communications to, from or About U.S. PERSONS. 

a. Except as otherwise provided in Annex A, Appendix 1, Section 4, communications la, from 
or about C.S. PERSONS that are intercepted by the USSS may be retained in their original or transcribed 
form only as fallows: 

(1) (Jnenciphered communications nol though! to contain secret meaning may be retained 
for five years unless the DDO determines in writing mat retention for a longer period Is required to respond 
to authorised FOREIGN INTELLIGENCE requirements. 


(2) Communications necessary to maintain technical data bases for cryptanafytle or traffic 
analytic purposes may be retained for a period sufficient to allow a thorough exploitation' and to permit access 
to data fnal are, or are reasonably believed likely to become, relevant to a current or future FQREfGN 
INTELLIGENCE requirement. Sufficient duration may vary with the nature Of the exploitation and may consist; 
of any period of time during which the technical dale base is subject to, or of use in, cryptanalysis. If a U.S. 
PERSON’S. identity is not necessary to maintaining technical data bases, it should be deleted or replaced by 
a generic term when practicable. 


b. Communications which could be disseminated under Section 7, below (i.e., without 
elimination of references to U.S.. PERSONS) may ba retained In their original or transcribed form, 

6.2. -(.Q-CCej Access. Access to raw traffic storage systems which contain Identities of U.S, 
PERSONS must be limited to SIGINT production personnel. 


SECTION 7 -DISSEMINATION 


7.1 . (G-CCO) Focus of SIGINT Reports. All SIGINT reports will be written so as to focus solely on 

the activities, ol foreign entitles and persons and their agents. Except as provided in Section 7.2.. FOREIGN 
I NTELLIGENCE information concerning U.S. PERSONS must be disseminated in a manner which does not 
identify the U.S. PERSON. Generic or general terms or phrases must bs substituted for the identity (e.g., 
"U.S. firm" For the specific name of a U.S. CORPORATION or "U.S, PERSON" tor tho specific name of a U,S, 
PERSON), Files conlaiiiing the identities of U.S. persons deleted from SIGINT reports will he maintained for 
a maximum period of one year and any requests from SIGINT customers for such identities should b9 referred 
to P02. 

7.2. - (C COO T Dissemination ot U.S. PERSON Identities. SIGINT reports may include the 
identification of a U.S. PERSON only il one of the following conditions is met and a determination is made 
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by the- appropriate approval authority that the recipient has a need for the identity for the performance of hi's 
official duties; 

a. The U.S. PERSON has CONSENTED to the disssminsiion of communications of, or about, 
him or her and has executed the CONSENT form found In Annex H of this USSID, or 

b. The Information fs PUBUGLV AVAILABU5 {r. 0 „the information is derived from unclassified 
information avaifabte to the general public)-, or 

c. The Identity □( the Lf.S, PERSON is necessary to understand the FOREIGN INTELLIGENCE 
information or assess its importance. The following nonexclusive list contains examples of the type of 
information that meet this standard: 

(1) FOREIGN POWER or AGENT OF A FOREIGN POWER, Trie Information indicates 
that the Lf.S. PERSON Is a FOREIGN POWER or an AGEMTOF A FOREIGN POWER, 

(2) Unauthorized Disclosure of Classified Information. The Information indicates that the 
U.S. PERSON may be engaged in tha unauthorized disclosure of classified information. 

(3) International Narcotics Activity, The Information Indicates that tha individual may be 
engaged in international narcotics trafficking activities, fSea Annex J of this USSID for further Information 
concerning Individuals involved in international narcotics trafficking). 

(4j Criminal Activity. The information is evidence that the individual may be involved in a 
crime that has been, is being, or is -about to be committed, provided that the dissemination is tor law 
enforcement purposes. 

(5) intelligence TARGET. The Information indicates that tha U.S. PERSON may be the 
TARGET of hostile intelligence activities of a FOREIGN POWER, 

(6) Threat to Safety. The information indicates that tha identity of the U'.S. PERSON is 
pertinent to a possible threat to tha safely of any person or organization, including those who are TARGETS, 
Victims or hostages- of INTERNATIONAL TERRORIST organizations. Reporting units shall identify to PD2 
any report containing the identity of a U.S, PERSON reported under this subsection (6). Field reporting to 
P02 should be in the farm of a CRITfCOMM message {OOf XAO) and include the report daie-time-group 
(QTG), product serial number and the reason for inclusion of the U.S. PERSON'S identity, 

{7) Senior Executive Branch Officials. The identity is. that Of a senior official of the Execu tive 
Branch of the U.S, Government, In this case only the official's title will ba disseminated. Domestic politics! 
or personal information on such individuals will be neither disseminated nor retained. 

7.3. -fS - CCO) Approval Authorities. Approval authorities for the release of identities of U.S, persons 
under Section 7 are as follows-; 

a, D 1 RNSA 7 CHCSS. DIRNSA/CHCSS must approve dissemination of: 

(1) The Identities of any senator, congressman, officsr, or employee of tha Legislative 
Branch of the U.S. Government. 


HANDLE VIA COMINT CI L WIELS ONLY 

- SECRET 


9 


USS1D IS 
27 July l y ‘>3 


(2) The identify of any person for lav/ enforcement purposes. 

b. Field Units and NSA Headquarters Elements. All SIGiNT production organizations are 
authorized to disseminate the identities of U.S. PERSONS syhen: 

(1) The Identity is pertinent to the safety of any person or organization. 

(2) The identity is that of a senior official of the Executive Branch.. 

(3) The U.S. PERSON has CONSENTED under paragraph 7. 2. a. above. 

c. DDO and Designees. 

(!) In ait other cases, U.S. PERSON identities may be released only with the prior approval 
of the Deputy Director for Operations, the Assistant Deputy Director for Operations, the Chief, P02, the 
Deputy Chief, P02. or, in their absence, the Senior Operations Officer of the National SfGINT Operations 
Center. The DDO or ADDO shall review all U.3, identities released by these designees as scion as. practicable 
after thp. release is made, 

(1 ) For law enforcement purposes involving narcotics related information, DIRNSA has 
granted td the DDO authority to disseminate U.S. identities. This authority may not be further, delegated. 

7.4. (U) Privileged Communications and Criminal Activity, All proposed disseminations ol 
information constituting U.S. PERSON privileged communications (&.g„ attorney/client. dcctcr/patisnt) and 
ait information concerning criminal activities or criminal or 'judicial proceedings in the UNITED STATES must 
ba reviewed by lbs Office of General Counsel prior to dissemination, 

7-5. (U) Improper Dissemination. II the name of a U.S. PERSON is improperly disseminated, the 
incident should be reported -to P02 within 24 hours of discovery of the error. 


SECTION 8 - RESPONSIBILITIES 


3.1. (U) Inspector General, 

The Inspector General shall: 

a. Conduct regular inspections and perform general oversight ol NSA'CSS activities to ensure 
compliance with this USSfD. 

b. Establish procedures lor reporting by Key Component and Field Chiefs of their activities and 
practices for oversight purposes. 

e, Report to (he DIRNSA-'CMCSS, annually by 31 October, concerning NSA'CSS compliance 
■with this USSlD. 

a. Report quarterly with the D1RNSA/CHCSS and Genera) Counsel to the President's 
Intelligence Oversight Board through the Assistant to the Secretary of Defense (intelligence Oversight). 
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8 . 2 . (U) General Counsel, ThaGefieral Counsel shalli 

a. Provide legal advice and assistance to a!! elements of the USSS regarding SIGIMT activities. 

Requests for legal advice on any aspect of by c P iTlG0M ^ '° ^ Dl ^ ol " or 

tjy NSA'CSS secure: telephone 953-3 i t f: , o f MMWMWl 

b. Prepare and process a!! applications for Foreign Intelligence Surveillance Court orders and 
requests for Attorney General approvals required by these procedures. 

c. Advise the inspector General- in Inspections and oversight of USSS activities. 

d. Review and assess for legal implications as requested by the OiRNSA/CHCSS, Deputy 
Director, Inspector General or Kay Components Chief, all new major requirements and internally generated 
USSS activities. 

s. Advise USSS personnel or new legislation and case law that may affect USSS njfssiohs r 
functions, operations, activities, or practices. 

f Report as required to the Attorney General and the Presidents Intelligence Oversight Board, 
and provide copies of such reports to the DIRNSA/CHCSS and affected agency elements. 

g. Process requesls from any DoD intelligence component for authority to use signals as 
described In Procedure 5. Part 5, of DoD 52^0.1-R, ter periods in excess 61 90 days in the development, test, 
or" calibration of ELECTRONIC SURVEILLANCE equipment and other equipment that can intercept 
communications. 

3.3. (U) Deputy Director for Operations (DDO). 

The DDQ shall': 

a. Ensure that alt SIGIMT production personnel understand and maintain a. high degree of 
awareness and sensitivity to the requirements of this USStD. 

b. Apply the provisions of this USSID Id alf SIGIMT production activities. The DDO staff focal 
point ior USStD 18 matters is P02 (use CRIT1COMM DDI XAO). 

c. Conduct necessary reviews of SIGINT production activities and practices to ensure 
consistency with this USSID. 

rj. Ensure that all flaw major requirements levied on the USSS or internally generated activities 
are considered for review by the General Counsel. All activities that raise questions ot law or the proper 
interpretation of this USSID must be reviewed by the General. Counsel prior to acceptance or execution. 

3.4. (IJ) Alf Elements of the USSS. Alt elements o! the USSS shall: 

a. Implement this directive upon recaipi. 

b. Prepare new procedures or amend or supplement, existing procedures as required to ensure 
adherence to this USSID. A copy of such procedures shall bo forwarded to NSA/CSS, Attn: FOE. 
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c, immediately inform ilia DDO of any tasking or instructions that appear to require actio ns at 
variance with this URSID. 

ci. Promptiy report to the ■NSA Inspector General and consult with the NSA General Counsel 
on all activities that may raise a question of compliance with this USSID. 

SECTION 9 -DEFINITIONS 


9.1, (S-G G &) AGENT OF A FOREIGN POWER means: 

a. Any person, other than a U.S, PERSON, who: 

(1 J Acts in the UNITED STATES as an officer or employee of a FOREIGN POWER, or ag. 
a member of a group engaged In INTERNATIONAL TERRORISM or activities in preparation therefor; or 

(2) Acts for. or on behalf of, a FOREIGN POWER that engages in clandestine Intellig ence 
activities in the UNITED STATES contrary to the interests of the UNITED STATES, when the circumstances 
of such person’s presence in the UNITED STATES indicate that such parson way engage in such activities 
in the UNITED STATES, or when such person knowingly aids or abets any person in the conduct of such 
activities or knowingly conspires with any person to engage In such activities; or 

b. Any person, including a U.S. PERSON, who: 

(.1) Knowingly engages in clandestine intelligence gathering activities for, or on behalf of, 
a FOREIGN POWER, which activities Involve, or may involve, a violation of the criminal statutes or' the 
UNITED STATES: cr 

(2) Pursuant to the direction of an intelligence service or network of a FOREIGN POWER, 
knowingly .engages in any other clandestine intelligence activities for, or on behalf of, such FOREIGN 
POWER, which activities Involve or ara about to Involve, a violation of the criminal statutes of the UNITED 
STATES; cr 

(3) Knowingly engages in sabotage or INTERNATIONAL TERRORISM, or activities that 
are in preparation therefor,. for or on behalf of a. FOREIGN POWER: or 

(4) Knowingly aids or abets any person in the conduct of aclivilias described in paragraphs 
9.1.b,{T) through (3) cr knowingly conspires with any person to engage in those activities, 

c. For aif purposes other than the conduct of ELECTRONIC SURVEILLANCE as defined by 
the Foreign Inteiilg&nce Surveillance Act (see Annex Aj, the phrase "AGENT OF A FOREIGN POWER" also 
means any person, including U.S. PERSONS outside the UNITED STATES, who are officers or employees 
oi a FOREIGN POWER, or who act unlawfully for or pursuant to the direction of a FOREIGN POWER, or 
who are in contact wilh cr acting in collaboration with an Intelligence or security service of. a FORE GN 
POWER for the purpose of providing access to information or material classified by the UNITED STATES 
Government and to which the person has or has had access. The mere (act that a person's activities may 
benefit' or further the aims of a FOREIGN POWER is not enough to bring that parson under this, provfs'on, 
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absent evidence that, the person is taking direction from or acting in knowing concert with a FOREIGN 
POWER. 

9.2, -ffjf COLLECTION means intentional (asking or SELECTION of identified nanpublic 
CprrHTiuriicalians for subsequent processing aimed at reporting or retention as a; life record, 

9.3, (U) COMMUNICANT means a sender or intended recipient of a communication. 

9 . 4 . (U) COMMUNICATIONS ABOUT A U.S. PERSON are thoss in which the U.S. PERSON is 
identified in the communication. A U.S. PERSON is identified when the person's name, unique title, address, 
or other personal Identifier Is revealed in the communication in the context of activities conducted by that 
person or activities conducted by others and related to that person. A mere reference to a product by brand 
name or manufacturer's name, e.g.„ "Seeing 7Q7* is'not an identification of a IKS, person. 

9.5. (U) CONSENT, for SIGINT purposes, means an agreement by a person. or organization to permit 
the USS8 to take particular actions that affect tha parson or organization. An agreementby an organization 
with the National Security Agency to permit COLLECTION of information shall be deemed vaird CONSENT 
if given on behalf of such organization by an official or governing body determined by the General Counsel, 
National Security Agency, to have actual or apparent authority to make such an agreement. 

g,6, (U) CORPORATIONS, for purposes of this USSSD,. are entities legally recognized as separate 
from the persons who formed, own. or run (hem. CORPORATIONS have the nationality of the nation state 
under whose laws they were formed. Thus, CORPORATIONS Incorporated under UNITED StATES federal 
or state lav; are U.S, PERSONS. 

9.7. (U) ELECTRONIC SURVEILLANCE means: 

a. Int the case of an electronic communication, the acquisition of a nanpublic communication 
by electronic means without (he CONS Erl r of a person who is a party to the communication, 

b. in the case of a nonelectronic communication, the acquisition of a nenpubiie communication 
by electronic means ’without the CONSENT of a person who is visibly present at the place of communication. 

c. The term ELECTRONIC SURVEILLANCE does no) include the use of radio direction finding 
equipment solely to determine the location of a transmitter. 

9.8. -fSJ. FOREIGN COMMUNICATION, means a communication that has at least ens 
COMMUNICANT outside of the UNITED STATES, or that is entirely among FOREIGN POWERS or between 
a FOREIGN POWER and 1 officials of a. FOREIGN POWER, but does not include communications intercepted 
by ELECTRONIC SURVEILLANCE directed at premises In the UNITED STATES used predominantly for 
residential purposes. 

9.9. (U) FOREIGN INTELLIGENCE means information relating to ihe capabilities, Intentions, and 
activities of FOREIGN POWERS, organizations, or persons, and' for purposes of this USSID includes noth 
positive FOREIGN INTELLIGENCE and counterintelligence, 

3,10. (U> FOREIGN POWER means: 
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a, A foreign government or any component thereof, Whether or not recognized by the UNI FED 

STATES, 

b, . A faction of a foreign nation or nations, not substantially composed of UNITED STATES 

PERSONS. 

c, An entity that is openly acknowledged by a foreign government or governments to be 
'directed and controlled by such foreign government or governments, 

d, A group engaged in INTERNATIONAL TERRORISM or activities in preparation therefor, 

e, A foreign-based political organization, not substantially composed of UNITED STATES 
PERSONS, or 


f.. An entity that is directed and controlled by a foreign government or governments. 

9.TI, (U) INTERCEPTION means the acquisition by the U5SS through electronic means of a 
nonp.ublic communication to which it is not an Intended party, and the processing, of the contents of that 
communication into an Intelligible form, but does not include the display of Signals on visual display devices 
Intended to permit the examination of the technical characteristics ol the signals without reference to tbs 
information content carried by the signal. 

9,12. (U) INTERNATIONAL TERRORISM means activities that; 


a. Involve violent acts' or acts dangerous to human life that are a violation ol the. criminal laws 
of the. UNITED STATES or of anv Slate, or that .would be a criminal violation if committed vdlhlrt (he jurisdiction 
Of the UNITED STATES or any Stata. and 


b. Appear to he Intended: 


(t ) to intimidate or coerce a civilian population, 

(2) to influence the policy of a government by intimidation or coercion, or 
to affect the conduct of a government by assassination or kidnapping, and 

C, Occur totally outeids the UNITED STATES, or transcend national boundaries in terms ol the 
means by which they ace accomplished, the persons they appear intended to coerce or Intimidate, or the 
locate In which their perpetrators operate or seek asylum. 

9,13. (U) PUBLICLY AVAILABLE INFORMATION means information that has been published or 

broadcast for general public consumption, is available on request to. a member of the general public, has been 
soon or heard by a casual observer, or is made available at a meeting open to the general public. 


9.14. -hSt- SELE CTION 
Intentional insertion of 


activities, means the 
telephone, number® 
into a computer scan dictionary or manual scan guide for the purpose of identify fng 



messages ol Interest and isolating 'them (or further processing. 
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9.15, (0) SELECTION TERM moans the composite of individual terms used to effect or defeat 

SELECTION of particular communications for the purpose of IN i ERCEPTIGN. It comprises the entire term 
or series of terms so used, but not any sagregabla term contained therein, ft applies to both electronic and 
manual processing. 

9 , 19 . (U) TARGET, OR TARGETING: Sea COLLECTION. 

g 17 UNITED STATES, whan used geographically, includes the 50 states and the District oi 
Columbia, Puerto Rich', Guam, American Samoa, the U.S. Virgin Islands, .ths Northern Mariana. [stands-, and 
any other territory or possession over which tho UNITED STATES exercises sovereignty. 


9.18. -(Gf UNITED STATES PERSON: 

a. A citizen ol the UNITED STATES, 

b. An alien lawfully admitted for permanent residence in ihe.UNITEO STATES, 


c, Unincorporated groups and assccia'ions a substantial number of tho members of which 
Constitute a. of o. above, or 

d. CORPORATIONS incorporated In the, UNITED STATES, including U.S. Hag 
nongovernmental aircraft or vessels, but not including these entities which are openly acknowledged by a 
foreign government or governments to be directed and controlled by them. 


e, 


The following guidelines apply In determining whether a person is a U.S. PERSON: 


r I ^ a person known to be currently in the United States will be treated as a U.S. PERSON 
unless that person is reasonably Identified as an alien who. has not been admitted for permanent residence 
or if fee nature of the person's communications or other indicia in ths contents or circumstances of such 
communications give rigs to a reasonable beSff that such person is not n U.S. PERSON. 

{?! A person known to bo currently outside the UNITED STATES, or whose location is not 
known, will not bd treated as a U.S. PERSON unless such person is reasonably identified as such or the 
nature of fee parson's communications or other indicia in the contents' or circumstances of such 
communications give rise to a reasonable belief feat such person Is a U.S. PERSON. 

(3) A person known to bo an a*fen admitted for permanent residence may be assumed to 
have lost status as a- U.S. PERSON if tho person leaves Ills UNITED STATES and it is known that the person 
•3 n ot m compliance with fee administrative formalities provided by law fO U.S.C, Section 1203} that enable 
such persons to reenter the UNITED STATES without regard to the provisions ol law shat would otnerwiss 
Lafecian alien's entry Into the UNITED STATES. Fna failure to follow the statutory procedures provides a 
reasonable basis to conclude feat such aKen has abandoned any intention ol maintaining status as a 
permanent resident alien, 

i4> Art unincorporated association whose headquarters are located outside th.® UNITED 
STATES mav be presumed rigt to be a U.S. PERSON unless the US-SS has Information indicating :hai A 
substantia! number of members are citizens of the UNITED STATES or aliens lawfully admitted (dr permanent 

residence, 
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(5) CORPORATIONS have She nationality of the nation-state In which they are 
incorporated, CORPORATIONS formed under II.S. faderal or stale taw are thus U.S. persons, even if the 
corporate stock is forsign-owned. The only exception set forth above f$ CORPORATIONS which are openly 
acknowledged to ba directed and controlled by foreign governments, Conversefy, CORPORATIONS 
incorporated in foreign countries are not U.S. PERSONS even if that CORPORATION is a subsidiary ofa 
U.S. CORPORATION. 

(6) Nongovernmental ships and aircraft are legal entities and have the nationality of the 
country in which 'they are registered. Ships and aircraft fly the flag and ara subject to the law of their place 
of registration. 
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~i§m¥±. REVIEW OF THE PARTICIPATION OF THE 
OFFICE OF THE DIRECTOR OF NATIONAL INTELLIGENCE 
IN THE PRESIDENT’S SURVEILLANCE PROGRAM 


I. (U) EXECUTIVE SUMMARY 

(TS//STLW//SI//QC/NF > The Office of Inspector General (OIG), Office of the 
Director of National Intelligence (ODNI), was one of five Intelligence Community 
Inspectors General that conducted a review of their agency’s participation in the 
President’s Surveillance Program (hereafter “the Program ), a top secret National 
Security Agency (NS A) electronic surveillance activity undertaken at the direction of the 
President. The Program became operational on October 4, 2001, three weeks after the 
deadly terrorist attacks of September 1 1, 2001. The review examined the ODNI’s 
involvement in the Program from the period beginning with the stand-up of the ODNI in 
April 2005 through the termination of the Program in January 2007. 



(TS/ZSTL-W/ZS ffiee/N E)- The ODNI’s primary role in the Program was the 
preparation of the threat assessments that summarized the al Qaeda terrorist threat to the 
United States and were used to support the periodic reauthorization of the Program. That 
role began in April 2005, shortly after the ODNI stand-up and contemporaneous with the 
arrival of General Michael Hayden as the first Principal Deputy Director of National 
Intelligence (PDDNI). Prior to his ODNI appointment, Hayden Was Director of NSA. 

In April 2005, ODNI personnel in the National Counterterrorism Center (NCTC) began 
to prepare the first of 12 Program threat assessments. In coordination with the 
Department of Justice (DO J), then D irector of National Intelligence (DNI) John 
Negroponte or PDDNI Hayden approved 12 ODNI-prepared threat assessments over an 
18-month period. Once approved by the DNI or PDDNI, the Program threat assessments 
were reviewed and approved by the Secretaiy of Defense, and were subsequently used by 
DOJ, NSA and White House personnel in support of the Program reauthorization. In 
addition to the preparation of the threat assessments, we found that NCTC used Program 
information in producing analytical Droducts flat wro dteAmcg to sctnuiLi. 


(TS//STLW//GI//OC/IIT) - During the review, we made several related findings 
and observations. We learned that the ODNI usage of Program-derived information m 
ODNI intelligence products was consistent with the standard rules and procedures for 
handling NSA intelligence. We learned that ODNI personnel were not involved in 
nominating specific targets for ODNI personnel 

were: identified as having contac t . f ff^Bffllregarding tlie 

Program, we found that those communications were limited in frequency and scope. We 
also found that the ODNI intelligence oversight components - the Civil Liberties 
Protection Officer (CLPO), Office of General Counsel (OGC), and the OIG - had little 
involvement in oversight of the Program, and had limited opportunity to participate in 
Program oversight due to delays in ODNI oversight personnel being granted access to the 
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Program and temporary resource limitations attendant to the stand-up of the ODNI. 
Finally, we found that the 2008 amendments to Executive Order 12333 and the current 
ODNI staffing levels provide the ODNI oversight components with sufficient resources 
and authority to fulfill their current oversight responsibilities, assuming timely 
notification; 


HI. (U) INTRODUCTION 

(TS//STLW//SI//0 C/NIfy The Foreign Intelligence Surveillance A let A mendments 
Act of 2008, Pub L. No. 1 10-261, 122 Stat. 2438 (hereafter “FISA Amendments Act”) 
required the IGs of the DOJ, ODNI, NSA, Department of Defenses (DOD), and any other 
element of the intelligence community that participated in the President’s Surveillance 
Program to conduct a comprehensive review of the Program, 1 The FISA Amendments 
Act defined the “President’s Surveillance Program” as the “intelligence activity involving 
communications authorized by the President during the period beginning on September 
11, 2001, and ending on January 17, 2007, including the program referred to by the 
President in a radio address on December 17, 2005.” In response to this tasking, the IGs 
Of the following five agencies were identified as having a role in Program review: DOJ, 
ODNI, NSA, DOD, and the Central Intelligence Agency (CIA). 

-(S//NF) - The participating IGs organized the review in a manner where each O.TG 
conducted a review of its own agency’s involvement in the Program, CIA IG John 
Helgerson was initially designated by the IGs to coordinate the review and oversee the 
preparation of an interim report due within 60 days after the enactment of the Act, and a 
later final report due not later than 1 year after the enactment of the Act. 2 Because of IG 
Helgerson’s recent retirement, DOJ IG Glenn Fine was selected to coordinate the 
preparation of the final report. This report contains the results of the ODNI OIG review. 


III. (U) SCOPE AND METHODOLOGY 

- "(T5//ST.LW//SI//OC/NF) We sought to identify the role o f the ODNI in 
implementing the Program beginning with the stand-up of the ODNI in April 2005 
through the Program’s termination in January 2007. This review examined the: 

A. Role of the ODNI and its component the National Counterterrorism Center 
(NCTC) in drafting and coordinating the threat assessments that supported the 
periodic reauthorization of the Program; 


1 (SjWlFp Tlie Program is also known within the Intelligence Community by the cover term STELLARW1ND. 

The Program is a Top Secret/Sensitive Compartmented Information (SCI) program. 

1 (U) The participating IQs submitted an interim report, dated September 10, 2008, to the Chairman and Ranking 
member of the Senate Select Committee on Intelligence (SSCI) and a revised interim report, dated November 24, 2008, 
to the Chairman and Ranking member of the House of Representatives Permanent Select Committee on Intelligence 
(HPSCI). 
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B. NCTC’s use of Program information to support counterterrorism analysis; 
G. NCTC’s role in identifying Program targets and tasking Program collection; 



F. Role of the ODNI in providing compliance oversight of the Program. 

(TS//STLT .7/S I TOC/HF) During the review, we interviewed 23 current or 
former ODNI officials and employees involved in the Program. The ODNI personnel we 
interviewed were cooperative and helpful. Our interviews included die following ODNI 
senior officials: 

JohnNegroponte, former Director of National Intelligence 
Michael McConnell, former Director of National Intelligence 
Michael V, Hayden, former Principal Deputy Director of National Intelligence 
Ronald Burgess, former Acting Principal Deputy Director of National Intelligence 
David R. Shedd, Deputy Director ofNational Intelligence for 
Policy, Plans, and Requirements 
Alexander W. Joel, Civil Liberties Protection Officer 
Edward Maguire, former Inspector General 
Benjamin Powell, former General Counsel 

Corin Stone, Deputy General Counsel and Acting General Counsel 
Joel Brenner, former National Counterintelligence Executive 
John Scott Redd, former NCTC Director 
Michael Leiter, NCTC Director 

In addition to the interviews noted above, we reviewed Program-related 
documents made available by the NS A OIG, the DOJ OIG, and the ODNI OGC. 

IV. (U) DISCUSSION OF FINDINGS 

~(TD//0TLW//Sl7O€rNFr The following discussion contains our findings 
regarding the topics identified above. First, we briefly describe the terrorist attacks of 
September 1 1, 2001, and the initial government response to the attacks, including the 
authorization of the President’s Surveillance Program. Next, we discuss the ODNI and 
NCTC role in implementing the Program. Finally, we set forth our conclusions and 
observations. 

A. (U) Initial Response by the President and Congress 
to the Terrorist Attacks of September 11, 2001 

(U) The devastating al Qaeda terrorist attacks against the United States quickly 
triggered an unprecedented military and intelligence community response to protect the 


3 (U) Brenner was the NSA Inspector General before joining the ODNI. 
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country from additional attacks. The following quote describes the initial terrorist attacks 
and the intended al Qaeda goal to deliver a decapitating strike against our political 
institutions. 

(U) On September 1 1, 2001, the a! Qaeda terrorist network launched a set of 
coordinated attacks along the East Coast of the United States. Four commercial 
airliners, each carefully selected to be folly loaded with jet fuel for a 
transcontinental flight, were hijacked by al Qaeda operatives. Two of the jetliners 
were targeted at the Nation’s financial center in New York and were deliberately 
flown into the Twin Towers of the World Trade Center. The third was targeted at 
the headquarters of the Nation’s Armed Forces, the Pentagon. The fourth was 
apparently headed toward Washington, D.C., when passengers straggled with the 
hijackers and the plane crashed in Shanksville, Pennsylvania. The intended target 
of this fourth jetliner was evidently the White House or the Capitol, strongly 
suggesting that its intended mission was to strike a decapitation blow on the 
Government of the United States — to kill the President, the Vice President, or 
Members of Congress. The attacks of September 1 l lh resulted in approximately 
3,000 deaths - the highest single-day death toll from hostile foreign attacks in the 
Nation’s history. 4 


(U) On September 14, 2001, in response to the attacks, the President issued a 
Declaration of National Emergency by Reason of Certain Terrorist Attacks stating that 
“(a) national emergency exists by reason of the terrorist attacks at the World Trade 
Center, New York, New York, and the Pentagon, and continuing immediate threat of 
further attacks on the United States.” 5 

(U) On September 18, 2001, by an overwhelming majority in both the Senate 
and House of Representatives, a joint resolution was passed that authorized the use of 
United States military force against those responsible for the terrorist attacks launched 
against the United States. The joint resolution, also known as the Authorization for Use 
of Military Force (AUMF), is often cited by White House and DOJ officials as one of the 
principal legal authorities upon which the Program is based. In relevant part, the AUMF 
provides: 6 

(a) IN GENERAL That the President is authorized to use all 
necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, 
committed or aided the terrorist attacks that occurred on September 
1 1, 2001, or harbored such organization or persons, in order to 


4 (U) This; summary of the events of September 1 1 , 200 1, was prepared by DOJ personnel and is set forth in the 
unclassified DOJ "White Paper” entitled Legal Authorities Supporting the Activities of the National Security Agency 
Described by the President , dated January 19, 2006. 

3 (U) Proclamation 7463, 66 Fed. Reg. No. 181, September 14, 2001. 

s (U) Authorisation, for Use of 'Military force , Section 2(a), Pub. L. No. 170-40, 115 Slat. 224, September 1 8, 200 1 . 
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prevent any ftiture acts of international terrorism against the Uni ted 

States by such nations, organizations or persons. 

(TS//STLYVjUI//C i C.T t P) - On October 4, 2001, three days before the start of overt 
military action against the al Qaeda and Taliban terrorist camps, the President authorized 
the Secretary of Defense to implement the President’s Surveillance Program. The 
Program, a closely held top-secret NS A electronic surveillance project, authorized the 
Secretary of Defense to employ within the United States tlie capabilities of the DOD, 
including but not limited to the signals intelligence capabilities of the NSA, to collect 
international terrorism-related foreign intelligence information under certain specified 
circumstances, Each Program reauthorization was supported by a written threat 
assessment, approved by a senior Intelligence Community official, that described the 
threat of a terrorist attack against the United States. 

(U) On October 7, 2001, in a national television broadcast, the President 
announced the start of military operations against al Qaeda and Taliban terrorist camps in 
Afghanistan. 3 

■ (TG//STL W//31//0 C/NF )- On April 22, 2005, the ODNI began operations as the 
newest member of the Intelligence Community. The ODNI was created, in paid, in 
response to the findings of the Independent National Commission on Terrorist Attacks 
Upon the United States (hereafter 9/1 1 Commission) that recommended the creation of a 
national “Director of National Intelligence” to oversee and coordinate the planning, 
policy, and budgets of the Intelligence Community. 9 In late April 2005, ODNI personnel 
began 'to prepare the threat assessments used in the periodic reauthorization o f the 
Program. In June 2005, ODNI officials began to approve the threat assessments. 

g, -fg S//STLW//SI/ /0€/NF) ODNI Role in Preparing Threat Assessments 
in Support of the Program Reauthorizations 

(TS//STUW//SI//0 C/NP) ~ Prior to the ODNI’s involvement in the Program, the 

Program was periodically reauthorized approximately every 30 to 45 days pursuant to a 
reauthorization process overseen by DOJ, NSA, and White House personnel. Each 
reauthorization relied, in part, on a written threat assessment approved by a senior 
Intelligence Community official that described the current threat of a terrorist attack 
against the United States and contained the approving official’s recommendation 
regarding the need to reauthorize the Program. Before the ODNT’s involvement in the 


7 (TS. / .'STL\y//Sl '/O r ’ / > lc > The NSA. materials we reviewed identified October 4, 2001, as the date of the first Program 
authorization. 


8 fU) The CNN.com webpage article entitled President announces opening of attack dated, October 7, 2001, provides 
a summary of the President’s announcement and describes the national television broadcast. 


9 (U) While the Intelligence Refonn ami Terrorism Prevention Act of 2004 { IRTPA) that created the ODNi was 
signed by the President on December 17, 2004, the actual ODNI stand-up. occurred months later The official ODNI 
history, A Brief History of the ODNI s Founding, sets April 22, 2005, as the date when the. ODNI commenced 
operations. 
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Program, every threat assessment prepared fay the Intelligence Community in support of 
the Program reauthorization identified the threat of a terrorist attack against the United 
States and recommended that the Program be reauthorized. Accordingly, the Program 
was regularly reauthorized during the approximately 3-year period prior to the 
involvement of the ODNI, During that period, the. Director of Central Intelligence or his 
designee approved 3 1 threat assessments in support of the reauthorization of the Program. 

• " (TS//STLW//SI//QGNF) In reviewing the circumstances that led to the decision 
to transfer responsibility for preparing the Program threat assessments to the ODNI, we 
found that the ODNI does not have identifiable records regarding that decision. Senior 
ODNI officials involved with the Program told us that after the merger of the Terrorist 
Threat Integration Center (TTIC) into the NCTC, and the later incorporation of NCTC 
into the ODNI, it made sense for the ODNI to take responsibility for preparing the 
Program threat assessments as both TTIC and NCTC previously handled that task. 

Former PDDNI Hayden told us that the primary reason that the ODNI become involved 
in the Program was the statutory creation of the new DNI position as the senior 
Intelligence Community advisor to the President. When Ambassador Negroponte was 
confirmed as the first DNI, Hayden and other senior intelligence officials believed that 
DNI Negroponte, as the President’s new senior intelligence advisor, should make the 
Intelligence Community’s recommendation to the President regarding the need to renew 
the Program. Hayden commented that the new DNI’s involvement in this important 
intelligence program enhanced the DNI’s role as the leader of the Intelligence 
Community and gave immediate credibility to the ODNI as a new intelligence agency. 

(TS//STL W//G I//0 CD IP) ~ Once the ODNI became involved in the Program, the 
preparation and approval of the threat assessments became the ODNI’s primary Program 
role. 10 Beginning in April 2005, and continuing at about 30 to 45 day intervals until the 
Program’s termination in January 2007, ODNI personnel prepared and approved 12 
written threat assessments in support of the periodic reauthorization of the Program. We 
found that the ODNI threat assessments were drafted by experienced NCTC personnel 
who prepared the documents following an established DOJ format used in earlier 
Program reauthorizations. NCTC analysts prepared the threat assessments in a 
memorandum format, usually 12 to 14 pages in length. Senior ODNI and NCTC officials 
told us that each threat assessment was intended to set forth the ODNI’s view regarding 
. the current threat of an al Qaeda attack against the United States and to provide the DNI’s 
recommendation whether to continue the Program. NCTC personnel involved in 
preparing the threat assessments told us that the danger of a terrorist attack described in 
the threat assessments was sobering and “scary,” resulting in the threat assessments 
becoming known by ODNI and Intelligence Community personnel involved in the 
Program as the “scary memos.” 


1 0 (T3//3TLW//Sr//OC/NF) The joint interim report prepared by the participating IGs notified congressional 

oversight committees that the review would examine the ODNI’s involvement in preparing “tlireat assessments and 
legal certifications" submitted in support of the Program. Because we did not identify any ODNI officials executing a 
legal certification, vve treated our review of the legal certifications to be the same as the review of the threat 
assessments. The Attorney General made legal certifications in support of the Program that are addressed in the DOJ 
OtG report. 
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(TS//STLW//SI//OC/NF) During interviews, ODNI personnel said they were 

aware that the threat assessments were relied upon by DOJ and the White House as the 
basis for continuing the Program and further understood that if a threat assessment 
identified a threat against the United States, the Program was likely to be reauthorized. 
NCTC analysts also said that on a less frequent basis they prepared a related document 
that set forth a list of al Qaeda-affiliated groups that they understood were targets o f the 
Program. Both the threat assessments and the less frequent list of al Qaeda-affiliated 
groups underwent the same ODNI approval process. 

(TS //ST LW //S I/ /QC/NE)... We examined the ODNI process for preparing the 
Program documents, particularly the threat assessments, and found that the documents 
were drafted by experienced NCTC analysts under the supervision of the NCTC Director 
and his management staff, who were ultimately responsible for the accuracy of the 
information in the documents. We determined that the ODNI threat assessments were 
prepared using evaluated intelligence information chosen from a wide-variety of 
Intelligence Community sources. ODNI personnel told us that during the period when 
the ODNI prepared the threat assessments, the Intelligence Community had access to 
fully evaluated intelligence that readily supported the ODNI assessments that al Qaeda 
terrorists remained a significant threat to the United States. 

(TC//C1TT W/ / STV nr / Krp ) Once the ODNI threat assessments were approved 
within NCTC and by the NCTC Director, the documents were forwarded through an 
established approval chain to senior ODNI personnel who independently satisfied 
themselves that the documents were accurate, properly prepared, and in the appropriate 
format. Throughout the ODNI preparation and approval process, the threat assessments 
were also subject to varying degrees of review and comment by DOJ and OGC attorneys, 
including then General Counsel Benjamin Powell and Deputy General Counsel Corin 
Stone. Powell said his review of the threat assessments was not a legal review, but was 
focused on spotting issues that might merit further review or analysis. Powell said he 
relied on DOJ to conduct the legal review. Once the draft threat assessments were 
subjected to this systematic and multi-layered management and legal review, the . 
documents were provided to the DNI or PDDNI for consideration and, if appropriate, 
approval. Overall, we found the process used by the ODNI to prepare and obtain 
approval of the threat assessments was straightforward, reasonable, and consistent with 
the preparation of other documents requiring DNI or PDDNI approval. 

(TS//ST W//SI//OC/NF - ) - Negroponte told us that because of time-sensitive 
issues present in 2005 relating to the ongoing ODNI start-up as a new agency and other 
Intelligence Community matters requiring his attention, he tasked his deputy, then 
PDDNI Hayden, to oversee the ODNI approval of the threat assessments and related 
documents. Negroponte told us that when making this decision, he was aware of 
Hayden’s prior experience with the Program during Hayden’s earlier assignment as 
D hector of NSA. In June 2005, shortly after his arrival at ODNI, Hayden received and 
approved the first ODNI threat assessment. Hayden later approved the next six ODNI 
threat assessments. After Hayden left the ODNI in May 2006 to become Director of 
CIA, Negroponte approved the next five ODNI threat assessments, includmg a December 
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2006 threat assessment used in the final reauthorization of the Program. In total, 
Negroponte and Hayden approved 12 ODNI threat assessments prepared in support of the 
Program reauthorizations. 1 1 

(TS//ST.LW//SI//OC7WPT In discussing the ODNI process used to prepare and 
approve the threat assessments, Negroponte told us he was “extremely satisfied” with the 
quality and content of the threat assessments provided for his approval. He did not recall 
any inaccuracies or problems relating to preparation o f the ODNI threat assessments. 
Negroponte said the al Qaeda threat information described in the Program threat 
assessments was consistent with the terrorism threat information found in The President's 
Daily Briefing and other senior-level Intelligence Community products he had read. 
Hayden had a similar view. Negroponte and FTayden separately told us that when they 
approved the threat assessments, credible intelligence was readily available to the 
Intelligence Community that demonstrated the ongoing and dangerous al Qaeda terrorist 
threat to the United States. Similarly, Negroponte and Hayden each told us that the 
nature and scope of the al Qaeda terrorist threat to the United States was well 
documented and easily supported the ODNI threat assessments used in the Program 
reauthorizations. 

~~ (TS//STL\V//Sh , /QC/NF) - Because of questions raised in the media about the 
legal basis for the Program, we asked the ODNI personnel involved in the preparation or 
approval of the threat assessments about their concerns, if any, regarding the legal basis 
for the Program. We found that ODNI personnel involved in the Program generally 
understood that the Program had been in operation for several years and was approved by 
senior Intelligence Community and DOJ officials. During our interviews, ODNI officials 
told us they were satisfied with the legal basis for the Program, primarily because of their 
knowledge that the Attorney General and senior DOJ attorneys had personally approved 
the Program and remained directly involved in the Program reauthorization process. We 
did not identify any ODNI personnel who believed that the program was unlawful. 

(T3//3TLW//SI//OC/NF) Former ODNI General Counsel Powell told us that after 

his Program briefings in early 2006, he had questions regarding the DOJ description of 
the legal authority for the Program but lacked the time to conduct his own legal review of 
the issue given the many time-sensitive ODNI legal issues that required his attention. 
Powell said he understood the rationale of DOJ’s legal opinion that the Program was 
lawful and described the DOJ opinion as a "deeply complex issue” with “legal 
scholarship on both sides.” Powell said he recognized that he was a latecomer to a 
complex legal issue that was previously and continuously approved by DOJ, personally 
supported by the Attorney General, and was being transitioned to judicial oversight — an 
idea he strongly supported. Powell said he relied on the DOJ legal opinion regarding the 
Program and directed his efforts to supporting the Program’s transition to judicial 
oversight under traditional FISA, the 2007 Protect America Act, and the subsequent FISA 
Amendments Act of 2008. 


11 {T8//STLW / /SI//OC/NF) The DNI and PDDNt together, approved 12ofthe43 threat assessments used in support 
of the Program reauthorizations. CIA. officials approved the other 3 1 threat assessments. 




9 
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^■S//ffff J 'y/://g,I//OQ/>iF) Negroponte recalled having regular contact with senior 
NSA and DOJ officials who raised no legal concerns to him about the Program, He said 
he remembered attending a Program-related meeting that included members of the FISA 
Court who did not raise any legal concerns to him about the authority for the Program 
and seemed generally supportive of the Program. Negroponte also recalled attending _ 
meetings ih which the Program was briefed to congressional leadership who not did raise 
legal concerns to him. Overall, the direct involvement of DOJ and other senior 
Intelligence Community officials in (lie Program resulted in Negroponte and other ODNI 
personnel having few, if any, concerns about the legal basis for the Program. 

C. ff S ffS TLW//SF /0€M¥}-N C TC Use of Program Information to Support 
Counterterrorism Analysis 



security prpteetic 


■Si 


-(TS//STLW//Sl//OC) i NF )- The Program information was closely held within the 
ODNI and was made available to no more than 15 NCTC analysts for review and, if 

appropriate, use in preparing NCTC analytical products . Generally , the NO TC analysts 
approved for access 

“ lilliffiBllilil 

- - - - - . 


NCTC fjjgii yateiftlri isathey nsedved ttalatag fe&ssrriiiii proper 

handling of NSA intelligence. They said they handled the NSA intelligence, including 
Program information, consistent with the standard rules and procedures for handling NSA 
intelligence information, including the minimization of U.S. person identities. 



(TS//STL W7/S I//OC/N - F )- 


Hayden told us that during his tenure as Director of 



(TS//STLW//SI/VOC/NF) - During our review, NCTC analysts told us they often 

didmottaowiftheNSAintelligeiic^vailabl^^hei^ra^lerive^fo^fo^ro^ani. 


^(TG.VSTLV l V.'OI.'/O The numbec of NCTC analysis read into Ihe Program ranged from 5 to 15 analysis. 
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Icnew that a particular NSA intelligence product was derived from the Program, the 
analysts said they reviewed the Program information in the same manner as other NSA 
intelligence products and, if appropriate, incorporated the Program information into 
analytical products being prepared for the DNI and other senior intelligence officials. 
They identified the: President 's Terrorism Threat Report and the Senior Executive 
Terrorism Report as examples of the types of finished intelligence products that would, at 
times, contain Program information. 

(TS//STLW//Siy/OC/iiF) ~ NCTC analysts with Program access said they had 
broad access to a wide variety of high quality and fully evaluated terrorism related 
intelligence. In particular, NCTC analysts told us that by virtue of their NCTC 
assignments, they had access to some of the most sensitive and valuable terrorism 
intelligence available to the Intelligence Community. NCTC analysts characterized the 
Program information as being a useful tool, but also noted that the Program information 
was only one of several valuable sources of information available to them from numerous: 
collection sources and methods. During interviews, NCTC analysts and other ODNI 
personnel described the Program information as “one tool in the tool box,” “one arrow in 
the quiver,” or in other similar phrases to connote that the Program information was not 
of greater value than other sources of intelligence. The NCTC analysts we interviewed 
said they could not identify specific examples where the Program information provided 
what they considered time-sensitive or actionable intelligence, but they 
attending meetim 



The NCTC analysts uniformly told us that during 
the period when NCTC prepared the threat assessment memoranda, the intelligence 
demonstrating the aL Qaeda threat to the United States was overwhelming and readily 
available to the Intelligence Community. 

- (TS//STLW/ / SItfOC/NF) When asked about the value of the Program, Hayden 
said “without the Program as a skirmish line you wouldn’t know what you don’t know.” 
He explained that by using the Program to look at a “quadrant of communications” the 
Intelligence Community was able to assess the threat arising from those communications, 
which allowed Intelligence Community leaders to make valuable judgments regarding the 
allocation of national security resources. He said looking at the terrorist threat in this 
maimer was similar to soldiers on a combat patrol who look in all directions for the threat 
and assign resources based on what they leani. Hayden said that NSA General Counsel 
Vito Potenza often described the Program as an “early warning system” for terrorist 
threats, which Hayden thought was an accurate description of the Program. Hayden told 
us the Program was 
terrorist attack. Hayden c L L tr 






(TS//STLW//Sb7QC/N , Fj ' We did not identify any information that indicated that 
ODNI or NCTC personnel were involved in identifying or nominating targets for 
collection within the Program. ODNI personnel told us that ODNI and NCTC are noil- 
operational elements of the Intelligence Community and were not involved in nominating 
targets for Program collection. 


F. " (S/NF )- ODNI Oversight of the Program 


■ ■ (TS//STLW//Sr//OC/NF) We examined the role of the ODNI oversight 
components - CLPO, OIG, and OGC -- in providing compliance oversight for the 
Program, We found that while the Program was subject to oversight by the NSA OIG, 
the ODNI oversight components had a limited role in providing oversight for the 
Program, During the review, we learned that within tiie first year of the Program, then 
NSA Director Hayden obtained White House approval allowing the NSA IG and 
designated NSA OIG officials to be read into the Program to provide compliance 
oversight for the Program. In furtherance of the NSA oversight program, the NSA IG 
provided compliance reports and briefings to the NSA Director, NSA General Counsel, 
and cleared White House personnel, including the Counsel to the President. 16 


(TS//STkW//SI//OC/HFfy - In reviewing the ODNI oversight role regarding the 
Program, we found that the ODNI oversight components had limited involvement in 
oversight of the Program. We found that the opportunity for the ODNIto participate in 
Program oversight was limited by the fact that ODNI oversight personnel were not 



and staff were not read into the Program and did not receive complinncc reports from the NSA IG. 
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granted timely access to the Program by the White House personnel responsible for 
approving access. In addition, we found that the newly formed ODNI oversight offices 
were in varying stages of agency stand-up and lacked the necessary experienced staff and 
resources to effectively participate in oversight of the Program. 

•■■■ (TS//8TLW//3I//0&W) For example, General Counsel Powell received 
Program access after his arrival in January 2006, but his predecessor, then Acting 
General Counsel Corin Stone, was not read into the Program until a few days before 
Powell in January 2006, several months after the Program became operational within 
ODNI and only after she had read about the Program in a December 2005 newspaper 
article. 17 Similarly, CLPO Alexander Joei, who is responsible for reviewing the privacy 
and civil liberties implications of intelligence activities, requested but did not receive 
Program access until October 2006, shortly before the Program terminated. Joel told us 
thatNegroponte and Hayden supported his request for Program access, but White House 
staff delayed approval for several months. Joel said that while waiting for approval of his 
Program access, Hayden gave him some insight about the Program that did not require 
the disclosure of compartmented information. Joel found this information helpful in 
planning his later review. Finally, then ODNI Inspector General Edward Maguire and 
his oversight staff did not obtain Program access until 2008, long after the Program had 
terminated. 19 

(TS//3TLW//SH/OG/NF) Once read into the Program, Powell and Joel were 
provided with reasonable access to NSA compliance reports and briefings relating to the 
NSA OIG oversight program. Powell told us that he was satisfied that the NS A IG 
provided a reasonable degree of Program oversight. Similarly, Joel said he believed that 
he had received full disclosure regarding the NSA oversight program and found the NSA 
oversight effort to be reasonable. 

- (TS//STLW//SI//OC/N - F - ) We also learned that the members of the President’s 
Privacy and Civil Liberties Oversight Board (PCLOB) reviewed the Program, in part, in 
association with Joel. 20 The PCLOB review was contemporaneous with Joel’s review 


17 (U/ /FOUO ) Powell was appointed General Counsel in January 2006 and served in that position as a recess 
appointment until his Senate confirmation in April 2006. Prior to his appointment, Powell wns an Associate Counsel to 
the President and Special Assistant to the President where he worked on initiatives related to the Intelligence 
Community. However, Powell was not read into the Program while serving at the White House. 

13 (U/ /F0b'6j Joel is the Civil Liberties Protection Officer (CLPO) with the responsibility for ensuring that the 
protection of privacy and civil liberties is incoiporated in the policies and procedures of the Intelligence Community. 
The CLPO responsibilities are set forth in (he Section 103d of Intelligence Reform and Terrorism Prevention Act of 
2004. 

i j (W/MT) While OIG personnel were not read into the Program until 2003, OIG officials were alerted to the existence 
of the NSA collection program through a December 2005 newspaper report. Shortly after that report, the NSA IG told 
ODNI OIG officials that the NSA OIG was conducting oversight of that NSA program. P.DDNI Hayden also told IG 
Maguire that the NSA. program was subject to NSA OIG oversight. 

(U) The PCLOB was created by the Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA), which 
requires the Board to "ensure that concerns with respect to privacy and civil liberties are appropriately considered in the 
implementation of laws, regulations, and executive branch policies related to efforts to protect the Nation against 
terrorism (P.L. 103-458, 2004). 
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and resulted in an independent and generally favorable finding regarding the NSA 
implementation of the Program. After the PCLOB review, a PCLOB board member 
published an editorial article, in part, quoted below, that summarized his observations 
regarding the NSA. effort in implementing the Program. 

There were times, including when the Board was “read into” and given, 
complete access to the operation of the Temorist Surveillance Program that 
I wondered whether the individuals doing, this difficult job on behalf of all 
of us Were not being too careful, too concerned, about going over the 
privacy and liberties lines - so concerned, with so many internal checks 
and balances, that they could miss catching or preventing the bad guys 
from another attack. And I remember walking out of these briefing 
sessions in some dark and super-secret agency with the thought: I wish the 
American people could meet these people and observe what they are 
doing. 21 

- (S//NP) In sum, the ODNI oversight components had limited and belated 
involvement in the oversight of the Program. However, once read into the Program, 
Powell and Joel determined that the Program was subject to reasonable oversight by the 
NSA OIG. Moreover, the initial White House delay in granting ODNI oversight 
personnel access to the Program occurred prior to the 2008 revision to Executive Order 
(EO) 12333, which expressly grants ODNI oversight components broad access to any 
information necessary to performing their oversight duties. In particular, EO 12333 
provides in relevant part that: 

Section 1 .6 Heads of Elements of the Intelligence Community. The heads 
of elements of the Intelligence Community shall: 

(h) Ensure, that the inspectors general, general counsels, and agency 
officials responsible for privacy and civil liberties protection for their 
respective organizations have access to any information or intelligence 
necessary to perform their duties. 

- (TS//GTLW//SI//OC/NP ) EO 12333, as amended, clarifies and strengthens the 
ODNEs ability to provide compliance oversight. In light of the recent change to EO 
12333, and with current staffing, we believe that ODNEs oversight components have 
sufficient resources and authority to perform their responsibilities to conduct oversight of 
closely held intelligence activities, assuming timely notification. 


21 (U) The quote is lalccn from a May 5, 2007, article by former PCLOB member Lanny Davis, entitled, “ Why I 
Resigned From The President's Privacy and Civil Liberties Oversight Board ~ And Where We Go [‘Torn Here. "The 
article was published on webpage of The Huffington Post, www.hufflnglonpostcom. 
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V. (U) CONCLUSION 

- (TS//STLW//SL7QC/Nr) - We found that the ODNI’s primary role in the Prograin 
was the preparation of 12 ODNI threat assessments approved by the DNI or PDDNI for 
use in the Program reauthorizations. The ODN [-prepared threat assessments set forth the 
ODNI’s view regarding the existing threat of an al Qaeda tenorist attack against the 
United States and provided the DNI’s recommendation regarding the need to reauthorize 
the Program. We found that the ODNI threat assessments were drafted by experienced 
NCTC personnel under the supervision of knowledgeable NCTC supervisors. We noted 
that the threat assessments were subject to review by OGC and DOJ attorneys before 
approval. Additionally, we found that the process used by the ODNI to prepare and 
obtain approval of the threat assessments was straightforward, reasonable, and consistent 
with the preparation of other documen ts requiring DNI approval. Overall, we found the 
ODNI process for the preparation and approval of the threat assessments was responsible 
and effective. 

(T5. / /STL Wi / i / ST i / / ar ’^ J ' F )-- W p also found that the ODNI oversight components 
played a limited role in oversight of the Pro gram. The limited ODNI oversight role was 
due to delays in obtaining Program access for ODNI oversight personnel and to 
temporary resource limitations related to the stand-up of the agency. However, we 
believe that the 2008 amendments to EO 12333 and improved staffing levels provide the 
ODNI oversight components with sufficient resources and authority to fulfill their current 
oversight responsibilities, assuming timely notification. 
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On October 4, 2001, three weeks after the terrorist attacks of 
September 11, 2001, the President issued a Top Secret Presidential 
Authorization to the Secretary of Defense directing that the signals 
intelligence capabilities of the National Security Agency (NS A) be used to 
detect and prevent further attacks in the United States. The Presidential 
Authorization stated that an extraordinary emergency existed permitting the 
use of electronic surveillance within the United States for counterterrorism 
purposes, without a court order, under certain circumstances. For over 6 
years, this Presidential Authorization was renewed at approximately 30 to 
45 day intervals to authorize the highly classified NSA surveillance program, 
which was given the cover term “Stellar Wind.” 1 * (TS / /ST LW / / SI / / O C / NF) - 



^U W//SI//QC/NF j- 


Under these Presidential Authorizations and subsequently obtained 
Foreign Intelligence Surveillance Court (FISA Court) orders, the NSA 
intercepted the content of international telephone and e-mail 
communications of both U.S. and non-U. S. persons when certain criteria 
were met. In addition, the NSA collected vast amounts of telephony and 
e-mail meta data — that is, communications signaling information showing 
contacts between and among telephone numbers a| 1 ~ 1 ~" J ' 3 ~~ u ' 1 

not including the contents of the communications. 


Within the Department of Justice (Department or Justice Department) 
and the Intelligence Community, the different types of information collected 
under the NSA program came to be referred to as three different “baskets” of 
information. The collection of the content of telephone and e-mail 


i This program is also known as the President’s Surveillance Program (PSP). In 

Title III of the Foreign Intelligence Surveillance Act Amendments Act of 2008 (FISA 
Amendments Act), the President’s Surveillance Program is defined as 

the intelligence activity involving communications that was authorized by the 
President during the period beginning on September 11, 2001, and ending 
on January .17, 2007, including the program referred to by the President in a 
radio address on December 1.7, 2005 (commonly known as the Terrorist 


Surveillance Program). 

FISA Amendments Act, Title III, Sec. 301(a)(3). (U) 
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communications was referred to as basket 1. The collection of telephone 
meta data — including information on the date, time, and duration of the 
telephone call, the telephone number of the caller, and the number receiving 
the call - was referred to as basket 2. The collection of e-mail meta data - 
including the “to,” “from,” “cc,” “bcc,” and “sent” lines of an e-mail, but not 
the “subject” line or content of the e-mail - was referred to as basket 3. 




2006, ove: 


The content and meta data information was used by the NS A, working 
with other members of the Intelligence Community, to generate intelligence. 


individual U.S. telephone numbers 


e-mail addresses had been “'tipped” to the FBI as leads, the vast 
majority of which were disseminated to FBI field offices for investigation br 
other action, Some Stellar Wind-derived information also was disseminated 
to the larger Intelligence Community through traditional intelligence 
reporting: channels. 3 (TS / / STLW /-/SI/ /QC/ N - P j- 


In addition to the FBI’s receipt of information from the program, the 
Justice Department was involved in the program in other ways. Most 
significantly, the Department’s Office of Legal Counsel (OLC) provided advice 
to the White House and the Attorney General on the overall legality of the 
Stellar Wind program. In addition, the Department’s Office of Intelligence 
Policy and Review (now called the Office of Intelligence in the Department’s 
National Security Division) worked with the FBI and NS A to justify the 
inclusion of Stellar Wind-derived information in applications seeking orders 
under the Foreign Intelligence Surveillance Act (FISA), and when unable to 
do so, to exclude such information from the applications. The Department’s 
National Security Division (NSD) also submitted classified ex parte legal, 
filings in federal courts to address any Stellar Wind reporting concerning 
defendants during discovery in international terrorism prosecutions. 



Beginning in December 2005, aspects of the Stellar Wind program 
were publicly disclosed in media reports, originally in a series of articles by 
The New York Times. After these articles disclosed the telephone and e-mail 
content collection (basket 1), the President, Attorney General Alberto 
Gonzales, and other Administration officials publicly confirmed the 


3 The larger Intelligence Community also includes components within other 
Departments, such as the Departments of Homeland Security, Treasury, Defense, and 
State. (U) 
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existence of this part of the program. However, the other aspects of the 
program - the collection of telephone and e-mail meta data - have not been 
publicly confirmed, (TS/ /STLW/ /SI/ /OC/NF) 

The President and other Administration officials labeled the NSA 
collection of information that was publicly disclosed as “the Terrorist 
Surveillance Program,” although this name was sometimes used within the 
Intelligence Community to refer to the entire Stellar Wind program. The 
program was also referred to by other names, such as the “Warrantless 
Wiretapping Program” or the “NSA Surveillance Program.” As discussed 
above, the technical name for the program, and the term we generally use 
throughout this report, is the Stellar Wind program. 3 4 -( S//NP) — 

This report describes the Office of the Inspector General's (OIG;) review 
of the Department’s role in the Stellar Wind program. Our review discusses 
the evolution of the Stellar- Wind program, including the changes in the 
Department’s legal analyses of the program, the operational changes to the 
program, and the eventual transition of the program from presidential 
authority to statutory authority under FISA, The report also assesses the 
FBI’s use of information derived from the Stellar Wind program, including 
the impact of the information in FBI counterterrorism investigations. 

(TS/ / STLW/ / SI/ / OG - / -NP)- 


I. Methodology of OIG Review (U) 

During the course of this review, the OIG conducted approximately 80 
interviews. Among the individuals we interviewed were former White House 
Counsel and Attorney General Gonzales; former Deputy Attorney General 
James Comey; former NSA Director Michael Hayden; FBI Director Robert 
Mueller, III; former Counsel for Intelligence Policy James Baker; former 
Assistant Attorneys General for OLC Jay Bybee and Jack Goldsmith; former 
Principal Deputy and Acting Assistant Attorney General for OLC Steven 
Bradbury; former Deputy Assistant Attorney General for OLC and Associate 
Deputy Attorney General Patrick Philbin; and former Assistant Attorneys 
General for the NSD Kenneth Wainstein and Patrick Rowan. We also 
interviewed senior FBI Counterterrorism Division officials, the FBI General 
Counsel and other FBI attorneys, FBI special agents and intelligence 
analysts, and senior officials in the Department’s Criminal and National 
Security Divisions. 5 (U) 


4 Stellar Wind is classified as a Top Secret/ Sensitive Compartmented Information 
program. (S/ /NF) 

5 Although the FBI is a component of the Department of Justice, references in this 
report to Department officials generally mean non-FBI Department officials. This 

p (Cont’d.) 
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We attempted to interview former Attorney General John Ashcroft, but 
he declined our request for an interview. (U) 

In addition, we attempted to interview former Deputy Assistant 
Attorney General for OLG John Yoo, who drafted the early legal memoranda 
supporting the legality of the Stellar Wind program. Yoo, through his 
counsel, declined our request for an interview. - (TS//SI / /NF ) 

We also attempted to interview White House officials regarding the 
program, including Andrew Card, former Chief of Staff to President George 
W. Bush. We made our request for an interview of Card both directly to 
Card and through the Office of the Counsel to the President (White House 
Counsel’s Office), Card did not grant our request for an interview. 

Similarly, we attempted to interview David Addington, former Counsel to 
Vice President Richard B. Cheney. We contacted the Office of the Vice 
President, but that office did not respond to our request for an interview of 
Addington. (U) 

We believe that we were able to obtain a full picture of the evolution of 
the program and the theories supporting its legality. However, the refusal 
by White House officials, former Attorney General Ashcroft, and former 
Deputy Assistant Attorney General Yoo to be interviewed hampered our 
ability to fully investigate the process by which the White House and the 
Justice Department arrived at the initial legal rationale to support the 
program. In addition, because of our inability to interview Ashcroft, we 
could not fully determine what efforts the Department took to press the 
White House for additional Department attorneys to be read into Stellar 
Wind to work on the legal analysis of the program during its first two years 
of operation. - fFS/ /SI/ /NF) 

In our review, we also examined thousands of electronic and hard 
copy documents, including the Presidential Authorizations and threat 
assessments, OLC legal memoranda supporting the program, 
contemporaneous notes and e-mails of various senior Department and FBI 
officials, and FISA Court pleadings and orders. We also reviewed NSA 
materials, including NSA OIG reports on the Stellar Wind program and 
correspondence between the NSA Office of General Counsel and the 
Department. (TS/ / SI/ AN Fj — 

In addition, we received from the FBI an electronic database of its 
collection of Electronic Communications (EC) that were used to disseminate 


distinction is especially relevant to our discussion of the number of Department personnel 
read into the Stellar Wind program, as distinguished from the number of FBI personnel 
read into the program. (U/ /FOtfOf 
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Stellar Wind-derived leads to FBI field offices. This database contained 
approximately EC s , including leads to the FBI’s 56 field offices, and 
responses from those field offices, among other documents. The OIG used 
this database to confirm information it obtained through interviews and to 
assist in our analysis of FBI investigations that were based on Stellar Wind 
information. - (TS/ /STLW// - S I//OC/N-P) 


II. Organisation of this Report (U) 

Chapter Two of this report provides an overview of the primaiy legal 
authorities that are relevant to the Stellar Wind program. This chapter also 
discusses the Presidential Authorizations that were issued to approve the 
program. (U / / - FOUO) - 

Chapter Three describes the inception and early implementation of 
the Stellar Wind program from September 2001 through April 2003. This 
chapter includes a description of the early OLC legal memoranda on the 
legality of Stellar Wind, how the program was technically implemented, the 
FBI’s early participation In the program, and the FISA Court's first 
awareness of the program. -(¥ 

Chapter Four covers the period from May 2003 through May 2004 
when the legal rationale for the program was substantially reconsidered by 
the Justice Department. This chapter details in particular the events of 
March 2004 when the White House decided to continue the program 
without the Department’s certification of a Presidential Authorization. 
During this time, Attorney General Ashcroft was hospitalized and Deputy 
Attorney General Comey temporarily exercised the powers of the Attorney 
General in his capacity as Deputy Attorney General. Comey declined to 
recertify the Presidential Authorization approving the program based on 
legal advice he received from OLC Assistant Attorney General Jack 
Goldsmith, who questioned the adequacy of the legal support for aspects of 
the program. Comey’s decision prompted a significant dispute between the 
White House and the Justice Department, which resulted in White House 
Counsel Gonzales and White House Chief of Staff Card visiting Ashcroft in 
his hospital room in an unsuccessful attempt to have Ashcroft recertify the 
program. This chapter also describes the background to the dispute, the 
events related to the hospital visit, the threat by Department officials to 
resign over the dispute, and the eventual resolution of the dispute. 
(TS7/SI/7-N F) — 

Chapter Five discusses the transition, in stages, from a program 
based on Presidential Authorizations to collection activities authorized 
under the FISA statute. This transition took place in stages between July 
2004 and January 2007. This chapter also summarizes legislation in 2007 
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and 2008 designed to modernize certain provisions of FISA, 

(TS / / STLW/ / 51/ / OC / NF - ) — 

Chapter Six discusses the use of Stellar Wind information by the FBI. 
It describes the process by which the FBI dissen^ ^ ^ ^^^^n - Wind-derived 
leads to FBI field offices under a program called > -"kh. HM 'as- well as the 
impact and effectiveness of the 'Stellar Wind program to the FBI's 
counterterrorism efforts. (TS/ / STLW/ /SI/ /QC - / - NF )- 

Ghapter Seven examines the Department’s handling of discovery 
issues related to Stellar Wind-derived information in international terrorism 
prosecutions. -fg S/ - / - SThW/-/ - SI / / OC / NF) 

Chapter Eight analyzes testimony and public statements about 
aspects of the Stellar Wind program by Attorney General Gonzales, We 
assess whether the Attorney General’s statements, particularly his 
testimony to the Senate Judiciary Committee in Februaiy 2006 and July 
2007, were false, inaccurate, or misleading, i&f / NF) - 

Chapter Nine contains our conclusions and recommendations , (U) 
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This chapter summarizes the primary legal authorities referred to 
throughout this report concerning the Stellar Wind program; These 
authorities include Article II, Section 2 of the Constitution; the Fourth 
Amendment to the Constitution; the Foreign Intelligence Surveillance Act; 
the Authorization for Use of Military Force Joint Resolution (AUMF) passed 
by Congress after the terrorist attacks of September 11, 2001; Executive 
Order 12333; and the Presidential Authorizations specifically authorizing 
the Stellar Wind program. Other authorities, including relevant criminal 
statutes and judicial opinions, are discussed throughout the report. 

W 61 /W- 

I. Constitutional, Statutory, and Executive Order Authorities (U) 

A. Article II, Section 2 of the Constitution (U) 

Article II, Section 2 of the Constitution, which was one of the primary 
authorities cited in the Presidential Authorizations in support of the legality 
of the Stellar Wind program, provides in relevant part: 

The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several 
States, when called into the actual Service of the United States; 
he may require the Opinion, in writing, of the principal Officer 
in each of the executive Departments, upon any Subject relating 
to the Duties of their respective Offices .... - (TS/ /SI//NF) - 

B. The Fourth Amendment (U) 

The Fourth Amendment to the Constitution, which also was raised as 
an important factor in the analysis of the legality of the Stellar Wind 
program, provides: 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and the person 
or things to be seized. (TS//SI/-/^I - F }- 
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C. The Fofeigim Iratelligence SuanreMIaimce Act (FISA) 6 flUj 

The Foreign Intelligence Surveillance Act (FISA), 50 U.S.C. § 1801, et 
seq., was enacted in 1978 to “provide legislative authorization and 
regulation for all electronic surveillance conducted within the United States 
for foreign intelligence purposes.” S. Rep. No. 95-701, at 9 (1978), reprinted 
in 1978 U.S.C.C.A.N. 3973, 3977. Three major FISA issues are covered in 
this report. First, as discussed in Chapter Four, FISA was central to a 
controversy that arose in late 2003 and early 2004 when officials in the 
Office of Legal Counsel (OLC) and others viewed FISA as potentially in 
conflict with the legal rationale for at least one aspect of the Stellar Wind 
program. OLC officials reasoned that if courts viewed FISA in isolation, they 
might conclude that Congress intended to regulate the President’s power to 
conduct electronic surveillance during wartime, thereby raising questions 
about the legality of aspects of the program. (3 - S/ - / - STLW / /SI - / - / OC/NP) 

Second, after the FISA Court was informed about the Stellar Wind 
program in January 2002, it required the government to carefully scrutinize 
each FISA application to ensure that no Stellar Wind-derived information 
was relied upon in support of a FISA application without the Court’s 
knowledge, and later without its consent. This process, known as 
"scrubbing,” is discussed in Chapters Three and Six. 


Third, beginning in July 2004, the Stellar Wind program was brought 
under FISA authority in stages, with the entire program brought under FISA 
authority by January 2007. In August 2007 and again in July 2008, F ISA 
was amended, and 


The migration of the Stellar Wind program 
from presidential authority to FISA authority, as well as legislation 
subsequently enacted to modernize FISA, is discussed in Chapter Five. 


In the following sections, we summarize relevant provisions of FISA as 
they related to the Stellar Wind program. (TS//SI//NF ) — 

1. Overview of FISA (U) 

FISA authorizes the federal government to engage in electronic 
surveillance and physical searches, to use pen register and trap and trace 


o Unless otherwise indicated, all references to FISA are to the statute as it existed 
prior to the Protect America Act of 2007 and the FISA Amendments Act of 2008. (U) 
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devices, and to obtain business records to acquire inside the United States 
foreign intelligence information by, in some instances, targeting foieign 
powers and agents of foreign powers. 7 FISA also permits the targeting of 
foreign powers and their agents who are located outside the United States. 

As a general rule, the FISA Court must first approve an application by the 
government before the government initiates electronic surveillance. FISA 
applications must identify or describe the “target” of the surveillance, and 
must establish probable cause to believe that the target is a foreign power 
or “agent of a foreign power” and that “each of the facilities or places at 
which the electronic surveillance is directed is being used, or is about to be 
used, by a foreign power or an agent of a foreign power.” 8 50 U.S.C. 

§ 1804(a)(4)(A) & (B). (T0//DI//N - F) — 

FISA provides four exceptions to the requirement of obtaining judicial 
approval prior to conducting electronic surveillance: (1) for electronic 
surveillance directed at certain facilities where the Attorney General certifies 
that the electronic surveillance is solely directed at communications 
transmitted by means used exclusively between or among foreign powers or 
from property under the open and exclusive control of a foreign power, 50 
U.S.C. § 1802; (2) where the Attorney General determines an emergency 
exists and authorizes emergency surveillance until the information sought is 
obtained, the after-filed application for an order is denied, or the expiration 
of 72 hours from the time of Attorney General authorization, 50 U.S.C. 

§ 1805(f); (3) for training and testing purposes, 50 U.S.C. § 1805(g); and (4) 
for 15 days following a congressional declaration of War, 50 U.S.C. § 1811. 9 
(U) 

The 15-day war declaration exception to FISA’s warrant requirement 
was particularly relevant to the events of 2004, when OLC reassessed its 
prior opinions concerning the legality of the Stellar Wind progiam. 

-IP St^StSW)- 


7 This report is primarily concerned with the provisions of FISA that authorize 
electronic surveillance, pen register and trap and trace devices, and access to certain 
■business records. (TG//SF/-/NF) ■ 

s T he terms “foreign power” and “agent of a foreign power” are defined in FISA at 50 
U.S.C. § 1801(a) 8s (b). “Foreign power” is defined, inter alia, as “a group engaged in 
international terrorism or activities in preparation therefor; . . . .” 50 U.S.C. § 1801(a)(4). 
An “agent of a foreign power” may be a U.S, person, defined at 50 U.S.C, § 1801(i) j:o mean, 
inter alia, a United States citizen or permanent resident alien. The term “facilities” is not 
defined in FISA. (U) 

9 The Attorney General’s emergency surveillance authority under 50 U.S.C. 

§ 1805(f) was extended to 7 days under Section 105(a) of the FISA Amendments Act of 
2008. (U) 
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Another FISA provision prohibits persons from, intentionally engaging 
in electronic surveillance “under color of law except as authorized by 
statute[.]” 50 U.S.C. § 1809(a)(1). As discussed in Chapter Eight, in 2006 
the Justice Department asserted in a publicly released legal analysis that 
this provision did not preclude certain warrantless electronic surveillance 
activities because such surveillance was “authorized by’ subsequent 
legislative enactments - principally the AUMF. The Department also 
asserted that the AUMF “confirms and supplements the President’s 
constitutional authority” to conduct warrantless electronic surveillance 
against the enemy during wartime, (U) 

2. FISA Applications and Orders (U) 

FISA applications were presented to the FISA Court by the 
Department’s Office of Intelligence Policy and Review (O I PR). 10 Department 
and FBI officials familiar with the preparation and presentation of FISA 
applications described this process as extremely time-consuming and labor 
intensive. (U) 

Each application must be approved and signed by the Attorney 
General (or Acting Attorney General) or Deputy Attorney General and must 
include the certification of a federal officer identifying or describing the 
target of the electronic surveillance; a “statement of the facts and 
circumstances relied upon by the applicant to justify his belief’ that the 
target is a foreign power or agent of a foreign power and that the electronic 
surveillance is directed at the facilities or places used or to be used by the 
target; a statement of proposed minimization procedures; and a detailed 
description of the nature of the information sought and the type of 
communication or activities to be subjected to the surveillance. 50 U.S.C. 

§ 1804(a)(1) -(6). 11 The application must also include the certification of a 

10 The Office of Intelligence Policy and Review became a part of the Department’s 
National Security Division, which was created in September 2006. As of April 2008, the 
Office of Intelligence Policy and Review was renamed the Office of Intelligence. This 
organizational change did not affect the FISA application process. (0) 

4 FISA defines minimization procedures as 

[sjpecifie procedures, which shall be adopted by the Attorney General, that 

are reasonably designed in light of the purpose and technique of the 
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high-ranking executive branch official or officials designated by the. 
President from among those executive officers employed in the area of 
national security or defense that the information sought is deemed to be 
foreign intelligence information, that such information “cannot reasonably 
be obtained by normal investigative techniques,” and. that a significant 
purpose” of the surveillance is to obtain foreign intelligence information. 

Id. at § 1804(a)(7). (U) 


FISA orders authorize electronic surveillance of U.S. persons for 9. 
days. FISA orders may be renewed upon the same basis as the underlying 
order. 50 U.S, C. § 1805(e). As noted, FISA also provides for the emergency 
use of electronic surveillance. When the Attorney General reasonably 
determines that an emergency situation exists, the use of electronic 
surveillance may be approved for a period of up to 72 hours (and under he 
FISA Amendments Act of 2008, up to 7 days) without a FISA order. 50 
U.S.C. § 1805(f). (U) 


3. FISA Court (U) 

The FISA statute established the FISA Court to review applications 
and issue orders. The FISA Court initially was composed of seven U.S. 
District Court judges designated by the Chief Justice of the U.S. Supreme 
Court to serve staggered, non-renewable 7-year terms. 3 50 U.S.C. 


particular surveillance, to minimize the acquisition and retention, and 
prohibit the dissemination, of nonpublicly available information concerning 
unconsenting United States persons consistent with the need of the United 
States to obtain, produce, and disseminate foreign intelligence 
information .... 


50 U.S.C. § 1801(h)(1). (U) 

is As initially enacted, FISA required officials to certify that “the purpose” of the 
surveillance was to obtain “foreign intelligence information.” however, the Uniting an 
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
rerrorism Act (the USA PATRIOT Act) was enacted m October 2001 and amended this 
language in FISA to require only that officials certify that “afJP^t of tiie 

surveillance was to obtain foreign intelligence information. 50 U.S.C. § 1804(a)(7)(B). 
amendment along with post-September 11 changes to Attorney General guidelines on 
iSg»Tjheri,?g procedure, and a ruling by the FISA Court of Review, removed the 
so-called -wall* that had existed between intelligence-gathering activities and : cum 
investigations. See Memorandum from the Attorney General to Director of the FBI, e ., 
entitled “Intelligence Sharing Procedures for Foreign Intelligence and Foreign 
Counterintelligence Investigations Conducted by the FBI” (March 6, 20 02); In re Sealed 
Case 310 F.3d 717, 727 (For. Int. Surv, Ct. Rev. 2002)(FISA did not “preclude or limit the 
government’s use or proposed use of foreign intelligence information, which included 
evidence of certain kinds of criminal activity, in a criminal prosecution. ). (U) 

is To achieve staggered terms, the initial appointments ranged from one to seven 
years. 50 U.S.C. § 1803(d). (U) 
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§ 1803(a) & (d). The number of judges serving on the FISA Court was 
increased to 11 by the USA PATRIOT' Act of 2001 . (U) 

D. Authorization for Us® of Military 'Poffce (U) 

On September 18, 2001, in response to the terrorist attacks of 
September 1 1, Congress approved an Authorization for Use of Military Force 
Joint Resolution (AUMF). In conjunction with the President’s 
Commander-in-Chief authority under Article II of the Constitution, this 
legislation has been cited in support of the President’s authority to conduct 
electronic surveillance without judicial approval. See, e.g., Legal Authorities 
Supporting the Activities of the National Security Agency Described by the 
President, January 19, 2006 (Justice Department White Paper), at 6-17. 

The AUMF states, in pertinent part: 

To authorize the use of the United States Armed Forces against 
those responsible for the recent attacks launched against the 
United States. 

Whereas, on September 11, 2001, acts of treacherous violence 
were committed against the United States and its citizens; and 

Whereas, such acts render it both necessary and appropriate 
that the United States exercise its rights to self-defense and to 
protect United States citizens both at home and abroad; and 

Whereas, in light of the threat to the national security and 
foreign policy of the United States posed by these grave acts of 
violence; and 

Whereas, such acts continue to pose an unusual and 
extraordinary threat to the national security and foreign policy 
of the United States; and 

Whereas, the President has authority under the Constitution to 
take action to deter and prevent acts of international terrorism 
against the United States: Now,, therefore, be it 

Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES 
ARMED FORCES 

(a) IN GENERAL - That the President is authorized to use all 
necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, 
committed, or aided the terrorist attacks that occurred on 
September 11, 2001, or harbored such organizations or 
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persons, in order to prevent any future acts of international 
terrorism, against the United States by such nations, 
organizations or persons. (U) 

Pursuant to this authority, the President ordered the U.S. armed 
forces to invade Afghanistan to combat al Qaeda terrorists and overthrow 
the Taliban government that had given them refuge. (U) 

In 2004, OLC took the position that the AUMF was “expressly 
designed to authorize whatever military actions the Executive deems 
appropriate to safeguard the United States), j” including the use of electronic 
surveillance to detect and prevent further attacks. See Office of Legal 
Counsel Memorandum, May 6, 2004, at 31, citing 50 U.S.C. § 1811, In 
addition, the Justice Department asserted in the 2006 White Paper that in 
enacting FISA Congress contemplated that a later legislative enactment 
could authorize electronic surveillance outside the procedures set forth in 
FISA itself, and cited the AUMF as such a legislative enactment. See Justice 
Department White Paper at 20-28, citing 50 U.S.C. § 1809(a)(1). 

-( TS/ / STLW / / SI/ / OC / N - F) ~ 

E. Executive Order 12333 (U) 

On December 4, 1981, President Reagan signed Executive Order 
12333 as part of a series of legal reforms that followed abuses of 
intelligence-gathering authority documented by the Church Commission in 
the 1970s. 14 Executive Order 12333 placed restrictions on intelligence 
collection activities engaged in by Executive Branch agencies, including the 
NSA, while also seeking to foster “full and free exchange of information” 
among these agencies. 15 Executive Order 12333 at 1.1. (U) 

Executive Order 12333 provides that the Attorney General is 
authorized “to approve the use for intelligence purposes, within the United 
States or against a United States person abroad, of any technique for which 
a warrant would be required if undertaken for law enforcement purposes, 
provided that such techniques shall not be undertaken unless the Attorney 
General has determined in each case that there is probable cause to believe 
that the technique is directed against a foreign power or an agent of a 
foreign power.” Id. at 2.5. Executive Order 12333 also provides that 


14 g ee http://www.aarclibrary.org/publib/church/reports/contents.htm. Volumes 
5 and 6 of the Church Commission report address abuses of intelligence-gathering 
authority by the NSA and the FBI. (U) 

is Executive Order 12333 was amended on July 30, 2008, by Executive Order 
13470. This report refers to Executive Order 12333 as it existed prior to that amendment. 
(U) 
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electronic surveillance, as defined under FISA, must be conducted in 
accordance with FISA. 16 (U) 


Executive Order 12333 prohibits the collection of foreign intelligence 
information by “authorized [agencies] of the Intelligence Community . , . for 
the purpose of acquiring information concerning the domestic activities of 
United States persons.” Id. at 2.3(b). (U) 



However, in authorizing the Stellar Wind program,! 

As discussed 

previously, the legal rationale advanced for this exemption was that the 
Authorization for Use of Military Force and the President’s 
Commander-in-Chicf powers gave the President the authority to collect such 
information, notwithstanding the FISA statute. (TS/ / 8TLW / /SI//OC3/ - NF) - 


II. Presidential Authorizations (U) 

The; Stellar Wind program was first authorized by the President on 
October 4, 2001, and periodically reauthorized by the President through a 
series of documents issued to the Secretary of Defense entitled "Presidential 
Authorization for Specified Electronic Surveillance Activities During a 
Limited Period to Detect and Prevent Acts of Terrorism Within the United 
States" (Presidential Authorization or Authorization). A total, of 43 
Presidential Authorizations, not including modifications and related 
presidential memoranda, were issued over the duration of the program from 
October 2001 through February 2007. 17 Each Authorization directed the 


is prior to September 11, 2001, Executive Order 12333 and FISA were generally 
viewed as the principal governing authorities for conducting electronic surveillance. For 
example, in 2000 the NSA reported to Congress that 

(U) The applicable legal standards for the collection, retention, or 
dissemination of information concerning U.S. persons reflect a careful 
balancing between the needs of the government for such intelligence and the 
protection of the rights of U.S. persons, consistent with the reasonableness 
standard of the Fourth Amendment, as determined by factual 
circumstances. 

(U) Tn the Foreign Intelligence Surveillance Act (FISA) and Executive Order 
(E.O.) 12333, Congress and the Executive have codified this balancing. 

(Citations omitted.) 

NSA Report to Congress, Legal Standards far the Intelligence Community in Conducting 
Electronic Surveillance (2000). (U) 

17 The Presidential Authorizations were issued on the following dates: October 4, 
2001; November 2,2001) November 30, 2001; January 9, 2002; March 14, 2002; April 18, 
2002; May 22, 2002; June 24, 2002; July 30, 2002; September 10, 2002; October 15, 

2002; November 18, 2002; January 8, 2003; February 7, 2003;. March 17, 2003; April 22, 

(Cont’d,) 
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Secretary of Defense to “use the capabilities of the Department of Defense, 
including but not limited to the signals intelligence capabilities of the 
National Security Agency, to collect foreign intelligence by electronic 
surveillance,” provided the surveillance met certain criteria. The specific 
criteria are described in detail in Chapters Three and Four of this report. 

(TS / / 3ThW / / SI / / OC /NP) - 

A. Types of Collection Authorized t s 7 t Y'NPf— 

The scope of collection permitted under the Presidential 
Authorizations varied over time, but generally involved intercepting the 
content of certain telephone calls and e-mails, and the collection of bulk 
telephone and e-mail meta data. The term “meta data” has been described 
as “information about information.” As used in the Stellar Wind program, 
for telephone calls, meta data generally refers to “dialing- type information” 
(the originating and terminating telephone numbers, and the date, time, and 
duration of the call), but not the content of the call. For e-mails, meta data 
generally refers to the “to,” “from,” "cc,” “bee,” and “sent" lines of an e-mail, 
but not the “subject” line or content. (TS / / STLW / / SI/ / - OC/NF )- 

The information collected through the Stellar Wind program fell into 
three categories, often referred to as “baskets’ : 

o Basket 1 (content of telephone and e-mail communications); 


a Basket 2 (telephony meta data); and 



2003' June 1 1, 2003; July 14, 2003; September 10, 2003; October 15, 2003; December 9, 
2003; January 14, 2004; March 11, 2004; May 5, 2004; June 23, 2004; August 9, 2004; 
September 17, 2004; November 17, 2004; January 11, 2005; March 1, 2005, April 19, 
2005; June 14, 2005; July 26, 2005; September 10, 2005; October 26, 2005; December 13, 
2005; January 27, 2006; March 21, 2006; May 16, 2006; July 6, 2006; September 6, 2006; 
October 24, 2006; and December 8, 2006. The last Presidential Authorization expired 
February 1, 2007. There were also two modifications of a Presidential Authorization and 
one Presidential memorandum to the Secretary of Defense issued in connection with tire 
Stellar Wind program. (TS / / STL, W / / 3 1 / / O C / TIE) — 
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B. Findings and! Primaffy Authorities fOJ 

In this section, we describe certain features common to all the 
Presidential Authorizations. Each of the Presidential Authorizations 
included a finding to the effect that terrorist groups of global reach 
possessed the intent arid capability to attack the United States, that an 
extraordinary emergency continued to exist, and that these circumstances 
“constitute an urgent and compelling governmental interest permitting 
electronic surveillance within the United States for counterterrorism 
purposes, without a court order.” (TS/ /STLW//S1/ / OC/NF) 

The primary authorities cited for the legality of these electronic 
surveillance and related activities were Article II of the Constitution and the 
Authorization for Use of Military Force Joint Resolution. The Authorizations 
further provided that any limitation in Executive Order 12333 or any other 
Presidential directive inconsistent with the Presidential Authorizations shall 
not apply, to the extent of the inconsistency, to the electronic surveillance 
authorized under the Stellar Wind program. (TS/ /STLW//GI//OC/NF)" 

Each Authorization also included the President's determination that 
to assist in preserving the secrecy necessary to "detect and prevent acts of 
terrorism against the United States,” the Secretary of Defense was to defer 
notification of the Authorizations outside of the Executive Branch and the 
activities carried out pursuant to them. The President also noted his 
intention to inform appropriate members of the Senate and the House of 
Representatives of the program “as soon as I judge that it can be done 
consistently with national defense needs.” Some Presidential Authorizations 
described briefings given to members of Congress and FISA Court judges. 
-( TS -/ 7 - QTLW//SI/ /QC/NF )- 

C. The Re authorization Process (U) 

The Presidential Authorizations were issued at intervals of 
approximately 30 to 45 days. Department officials told the OIG that the 
intervals were designed to be somewhat flexible to assure the availability of 
the principals that had to sign the Authorizations and to reassess the 
reasonableness of the collection. 18 Steven Bradbury, former Principal 
Deputy and Acting Assistant Attorney General for the Office of Legal 
Counsel (OLC), said that the main reason for periodically reauthorizing the 
program was to ensure that the Presidential Authorizations Were reviewed 
frequently to assess the continued need for the program and the program’s 


is The officials who signed the Authorizations included the Attorney General, the 
President, and the Secretary of Defense (or other high-ranking Department of Defense 
official). (U//POWO) 
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value. As the period for each Presidential Authorization drew to a close, the 
Director of Central Intelligence (DCI), and as of June 3, 2005, the Director of 
National Intelligence (DNI) prepared a threat assessment memoiandum foi 
the President describing potential terrorist threats to the United States and 
outlining intelligence gathered through the Stellar Wind program and other 
means during the previous Authorization period. The DCI (and later the 
DNI) and the Secretary of Defense reviewed these memoranda and signed a 
recommendation that, the program be reauthorized. 

(TO / / STLW/ / SI/ / .0 C / NF) ~ 

Each recommendation was then reviewed by the OLC to assess 
whether, based on the threat assessment and information gathered from 
other sources, there was “ a sufficient factual basis demonstrating a threat of 
terrorist attacks in the United States for it to continue to be reasonable 
under the standards of the Fourth Amendment for the President to 
[continue] to authorize the warrantless searches involved” in the program. 
The. OLC then advised the Attorney General whether the constitutional 
standard of reasonableness had been met and whether the Presidential 
Authorization could be certified “as to form and legality. 

- (Ts/ / s - T LWf /si/ / mm - 

p. Approval “as to form and legality” (U) 

As noted above, the Presidential Authorizations were [ajpproved as to 
form and legality 1 ’ by the Attorney General or other senior Department 
official typically after the review and concurrence of the OLC. The lone 
exception to this practice was the March 11, 2004, Authorization which we 
discuss in Chapter Four. -(TS/ /SI/ /NF) 



However, there was no legal requirement that the Authorizations be 
certified by the Attorney General or other Department official. Former 
senior Department official Patrick Philbin told us he thought one purpose 
for the certification was to give themrogrammsms n ^egitirnac ^^^^t 

Deration. 


served as official confirmation that the Department had detei mined that the 
activities carried out under the program were lawful. 

(TG / / OTbW / / SI / / Q C / N " F )— 


Former Attorney General Gonzales told us that certification of the 
program as to form and legality was not required as a matter of law, but he 
believed that it “added value” to the Authorization for three reasons. First, 
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he said that the NS A was being asked to do something it had not done, 
before, and it was important to assure th e NS A that the Attorney General, 
had approved the legality of th e program. 


Third, for “purely political considerations” the 
Attorney General’s approval of the program would have value “prospectively” 
in the event of congressional or Inspector General reviews of the program. 


(TSf / S - TLW/ / SI /,/ OC /NF) 
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(SEPTEMBER 2001 THROUGH APRIL 2003 J -{S/rfflEf- 

This chapter describes the early operation of the Stellar Wind 
program, The five sections of the chapter cover the time period from 
September 2001 to April 2003. ■ (S/ /-N-F^ 



In Section I, we provide a brief overview of the National Security 
. (NS A) and the inception of the Stellar Wind program, including a 

description of the legal authorities relied upon to suppoit the program and 
the scope of collection authorized under the Presidential Authorizations. In 
Section II, we describe key o||^|^^^t^j^f^mn g 3 tengmtatiQii of the 

technical 

^^^^^^^^^l^^^^^^^^^p^essfor'analyzing and 
disseminating the information collected. In Sections III and IV, we describe 
the FBI's and the Office of Intelligence Policy and Review's early knowledge 
of and involvement in Stellar Wind. In Section V, we describe measures the 
FBI implemented to improve its management of information derived from 
the program that the FBI disseminated to its field offices. 

(TS / / 3TLW / /SI / / O C / NF) - 


L. inception of the Stellar Wind Program (U//fOW) 

A. The National Security Agency (U) 

The NS A was established on October 24, 1952, by President Truman 
as a separate agency within the Department of Defense under the direction, 
authority, and control of the Secretary of Defense. See Presidential 
Memorandum to the Secretary of State and the Secretaiy of Defense, 
October 24, 1952. By Executive Order 12333 (December 4, 1981), the NSA 
was given responsibility within the U.S. Intelligence Community for all 
signals intelligence, including the “collection of signals intelligence for 
national foreign intelligence purposes” and the processing and 
dissemination of such intelligence for counterintelligence purposes. 19 (U) 


w Signals intelligence is defined as: 

1. A category of intelligence comprising either individually or in combination 
all communications intelligence, electronic intelligence, and foreign 
instrumentation signals intelligence, however transmitted. (U) 

2. Intelligence derived from communications, electronic, and foreign 
instrumentation signals. (U) 

(Cont d.) 

19 

TOP SECRET/ - / STLW/ /HC S /S l I//' O RCOW/I!rOFQ5S W- 



The NSA’s two primary missions are to protect U.S. government 
information systems and to collect, process, and disseminate foreign signals 
intelligence information. This twofold mission is reflected in the NSA’s 
organizational structure, which consists of two operational directorates; 

The Information Assurance Directorate, which conducts defensive 
information operations to protect information infrastructures critical to the 
United States’ national security interests, and the Signals Intelligence 
Directorate (SID), which controls foreign intelligence collection and 
processing activities for the United States. (U) 

The SID is divided into three major compone nts, t wo of which - 
Analysis and 'Production WMI and Data Acquisition^^- are relevant to the 
Stellar Wind program. The work of these components with respect to the 
Stellar Wind program is discussed in more detail in Section II below. 

fs /y- NP j- 

B. Implementation of the Program 

(September 2001 through November 2001) -(S//NP) — 





Immediately following the September 1 1 terrorist attacks, 
modified how ted some of its tradiKona 1 sin ti a 1 s eoi 1 ec t ; 

activities. - HH . I 


e NS, A 


George Tenet, the Director of Central Intelligence at the time, 
mentioned the modification of these NSA collection activities during a 
meeting with Vice President Cheney shortly after the September 11 attacks 
to discuss the intelligence community’s response. According to Hayden, 
who did not attend the meeting but was told about it by Tenet, Cheney 
asked Tenet to inquire from the NSA whether there were additional steps 
that could be taken with respect to enhancing signals intelligence 
capabilities. Tenet related this message to Hayden, who responded that 
there was nothing further the NSA could do without additional authority. 
According to Hayden, Tenet asked him a short time later what the NSA 
could do if additional authority was provided. (TS/7 S - I/-/NF) 


Department of Defense Dictionary of Military and .Associated Terms, Joint Publication 1-02, 
484. (U) 
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Hayden consulted with experts from the NSA’s SID and attorneys from 
the NSA’s Office of General Counsel about how the NSA could enhance its 
collection capabilities consistent with considerations of operational 
usefulness, technical feasibility, and legality. Hayden said he then attended 
a meeting at the White House to discuss how NSA signals intelligence 
collection capabilities could be modified to respond to the September 11 
attacks, (TO//SI//NP) 



authorization , 2i 


Thus, the n °t 

reign intelligence collection activities ! •' ■ Fp'-y-'V" i 

without having to first obtain FISA Court 


Hayden told us he highlighted two issues at this meeting. First, 
Hayden stated at the meeting that the FISA statute’s applicability to evolving 
telecommunications technology ha d^nfecy ^ns^ ^nghn^^.^ ^ 
ability 1 o intercept communications |^^^^^^|f vchh’htgh : :: ;v t^^^^^^ 
■IB Accord ing to Hayden, the NSA was authorized under Executive 


The second issue Hayden highlighted at the meeting concerned the 
meta data associated with telephonic and e-mail communications • Hayden 
said that obtaining access to the meta data of communications to and from 



; 


■ - ■ - - - ■ ■ - 


20 The FISA statute defines ‘‘wire communication” as “any communication while it is 
being carried by awire, cable, or other like connection furnished or operated by any person 
engaged as a common carrier in providing or operating such facilities for the transmission 
of interstate or foreign communications,” 50 U.S.C. §1801(1). By its terms, FISA governs 
the acquisition of wire communications to or from persons in the Uph^^M^hs^h 
acauisition occurs in the United States. See 50 U.S.C. § 180 1(f)(2). 




^QP-SBG RBW-BTLW / HCS/ SI/ /OWDON/m© m$IM- 


the United. States, as well as communications within the United States, 
would significantly enhance the NSA’s analytical capabilities. (TS / / SI / /NF) 

Hayden said he attended two additional meetings with Vice President 
Cheney to discuss further how NSA collection capabilities could be 
expanded along the lines described at the White House meeting. Vice 
President Cheney directed Hayden to meet with the Counsel to the Vice 
President, David Addington, to continue the discussion, Which Hayden said 
he did. According to Hayden, Addington drafted the first Presidential 
Authorization for the Stellar Wind program based on. these meetings. 22 
-( TS / / STLW/ - 7 SI/-/ OC/ N -Pf- 

The Stellar Wind program officially came into existence on October 4, 
2001, when President Bush signed the Presidential Authorization drafted by 
Addington. The Authorization directed the Secretary of Defense to employ 
the signals intelligence capabilities of the NSA to collect certain foreign 
Intelligence by electronic surveillance in order to prevent acts of terrorism 
within the United States. 23 The Presidential Authorization stated that an 
extraordinary emergency existed because of the September 11 attacks, 
constituting an urgent and compelling governmental interest permitting 
electronic surveillance within the United States for counterterrorism 
purposes without judicial warrants or court orders. 

-( T -s y-/-sTLwy / - si / /oc/nf) 

Access to the Stellar Wind program was very tightly restricted. 

Former White House Counsel and Attorney General Alberto Gonzales told 
the OIG that it was the President’s decision to keep the program a “close 
hold.” Gonzales stated that the President made the decision on all requests 
to read in non-operational persons, including Justice Department officials, 
and that as far as he was aware this decision-making authority had not 
been delegated either within the White House or to other agencies 
concerning read-in decisions for operational personnel, such as NSA and 


22 Hayden told us he could not recall the Justice Department having any 
involvement in or presence at meetings he attended to discuss enhancing NSA collection 
capabilities. Hayden said this mildly surprised him but that he assumed someone was 
keeping the Department briefed on these discussions. Gonzales, who was the White House 
Counsel at the time, also told the OIG that he would be “shocked” if the Department was 
not represented at the White House meetings, and further stated that in the immediate 
aftermath of September 1 1, he met often with lawyers from the NSA, CIA, DOD, and the 
Justice Department with the objective of “coordinating the legal thinking” concerning tire 
United States’ response to the attacks. Because we were unable to interview Addington, 
former Attorney General Ashcroft, and John Yoo, we do not know what role if any the 
Department played in drafting or reviewing the first Presidential Authorization. 

• ( - T8//S - 1; /NF) 

23 The program was given the cover ter f P" r U ' I at 

which time the cover term was changed to “Stellar Wind.” fS/ /NF )- 
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FBI employees. 24 However, as indicated in the NSA Office of the Inspector 
General’s report on the President’s Surveillance: Program (NSA OIG Report), 
decisions to read in NSA, CIA, and FBI operational personnel were made by 
the NSA, According to the NSA QIG Report, NSA Director Hayden needed 
White House approval to read in members of Congress, FISA Court judges, 
the NSA Inspector General, and others. See NSA OIG Report at V. (S/ / - NF )- 

1. Pre-Stellar Wind Office of Legal Counsel Legal 
Memoranda (U) 

In this section, we summarize the initial legal memoranda from the 
Justice Department supporting the legal basis for the Stellar Wind program, 
and we describe the key aspects of the first Presidential Authorization for 
the program. (TO/ / OTLW/ / 01/ / OC/NF) — 

a. Hiring of John Yoo (U) 

OLC Deputy Assistant Attorney General John Yoo was responsible for 
drafting the first series of legal memoranda supporting the program. 25 As 
noted above, Yoo was the only OLC official "read into” the Stellar Wind 
program from the program’s inception until he left the Department in May 
2003, 26 The only other non-FBI Department officials read into the program 
until after Yoo ’s departure were Attorney General Ashcroft, who was read in 
on October 4, 2001, and Counsel for Intelligence Policy James Baker, who 
was read in on January 1 1 , 2002.27 (T8//3TLW//GI//OC/ -NR)- 


24 Gonzales testified before the Senate Judiciary Committee on July 18, 2006, that 
“[a]s with all decisions that are non-operational in tenns of who has access to the program, 
the President of the United States makes the decisions, because this is such an important 
program^]” (U) 

25 The Office of Legal Counsel typically drafts memoranda for the Attorney General 
and the Counsel to the President, usually on matters involving significant legal issues or 
constitutional questions, and in response to legal questions raised by Executive Branch 
agencies. In addition, all Executive Orders proposed to be issued by the President are 
reviewed by the Office of Legal Counsel as to form and legality, as are other matters that 
require the President’s formal approval. (U) 

25 The process of being “read into” a compartmented program generally entails 
being approved for access to particularly sensitive and restricted information about a 
classified program, receiving a briefing about the program, and formally acknowledging the 
briefing, usually by signing a nondisclosure agreement describing restrictions on the 
handling and use of information concerning the program. (U) 

27 Daniel Levin, who served as both Chief of Staff to FBI Director Robert Mueller 
and briefly as Ashcroft’s national security counselor, also was read into the program along 
with Mueller in late September 2001 at the FBI. According to Levin, White House Counsel 
Gonzales controlled who was read into the program, but Gonzales told him that the 
President had to personally approve each request. (TO f /BTi:W/:/Sl-/"/-©e 7 t -NF)- 
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Jay By-bee, the Assistant Attorney General for the Office of Legal 
Counsel from November 2001 through March 2003, provided the OIG with 
background information on how Yoo came to be involved in national 
security issues on behalf of the OLC. Bybee’s nomination to be the OLC 
Assistant Attorney General was announced by the White House in July 
2001 . Bybee was not confirmed by the Senate as the Assistant Attorney 
General until late October 200 1 , 28 For several weeks after the 
September 11, 2001, terrorist attacks, Bybee remained a law professor at 
the University of Nevada-Las Vegas, and was sworn in as OLG Assistant 
Attorney General in late November 2001.~ fTS//SI/ /NF) 

Bybee told us that he traveled to Washington, D.C., sometime in July 
2001 to interview applicants for Deputy Assistant Attorney General slots in 
OLC. In early July 2001, Kyle Sampson, at the time a Special Assistant to 
the President and Associate Director for Presidential Personnel assigned to 
handle presidential appointments to the Department of Justice, told Bybee 
that John Yoo was already under consideration for one of the OLC Deputy 
Assistant Attorney General slots. Bybee said Sampson asked him whether 
he would agree to have Yoo be one of his deputies. Bybee said that he knew 
Yoo only by reputation but was “enthusiastic” about the prospect of having 
Yoo as a Deputy. Bybee told the OIG that he regarded Yoo as a 
“distinguished hire.” Bybee said that after speaking with Sampson he called 
Yoo and asked him to work at OLC as a Deputy Assistant Attorney General. 
(U) 

In addition to speaking with Yoo, Bybee interviewed other prospective 
OLC Deputies, and hired several individuals, including Patrick Philbin and 
Ed Whelan, for those positions. 29 The White House recommended, and 
Bybee agreed, that Whelan be designated Principal Deputy. Bybee stated 
that he knew Yoo Would be disappointed because Yoo had wanted that 
position, and Bybee said that Yoo "didn’t hide his disappointment.” Bybee 
told us that Yoo asked him whether since he was not selected for the 
Principal Deputy slot he could be guaranteed the “national security 
portfolio.” Bybee agreed to Yoo’s request. Bybee told the OIG that this was 
an easy decision because Yoo had more national security experience than 
any of the other deputies. (U) 


28 Bybee told us that Daniel Koffsky was the Acting Assistant Attorney General at 
this time. (U) 

29 Bybee told us that all Deputy candidates were also interviewed by the White 
House. As described in Chapter Four of this report, Philbin played a central role in the 
Department’s reassessment of the legal basis for the Stellar Wind program after John Yoo 
left the Department in May 2003. (TS//-&I//-NF) — 
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Bybee said that Yoo began working in OLC in July 2001 and that all 
of the Deputies were in place before Bybee began serving as head of the OLC 
that November, (U) 

Bybee told us he was never read into the Stellar Wind program and 
could shed no further light on how Yoo came to draft the OLC opinions on 
the program. However, he said that Yoo had responsibility foi supervising 
the drafting of opinions related to national security issues by the time the 
attacks of September 11 occurred. 30 Bybee described Yoo as articulate and 
brilliant," and also said he had a "golden resume” and was “very well 
connected" with officials in the White House. He said that from these 
connections, in addition to Yoo’s scholarship in the area of executive 
authority during Wartime, it was not surprising that Yoo became the White 
House’s guy” on national security matters. (U) 

to. Yoo’s Legal Analysis of a Warrantless Domestic 
Electronic Surveillance Program -f FS/ 


Before the start of the Stellar Wind program under the October 4, 
2001, Presidential Authorization, Yoo drafted a memorandum evaluating the 
legality of a “hypothetical” electronic surveillance program within the United 
States to monitor communications of potential terrorists. His 
memorandum, dated September 17, 2001, was addressed to Timothy 
Flanigan, Deputy White House Counsel, and was entitled “Constitutional 
Standards on Random Electronic Surveillance for Counter-Terrorism 
Purposes." (TS/ /STLW f / SI / / QC/-NP ) — 



30 As noted above, Yoo, Ashcroft, Card, and Addington declined or did not respond 
to our request for interviews, and we do not know how Yoo came to deal directly with the 
White House on legal issues surrounding the Stellar Wind program. In his book War by 
Other Means,” Yoo wrote that «[a]s a deputy to the assistant attorney general in charge of 
the office, I was a Bush Administration appointee who shared its general constitutional 
philosophy. ... I had been hired specifically to supervise OLC’s work on [foreign affairs 
and national security].” John Yoo, War by Other Means, (Atlantic Monthly Press, 2006), 
19-20. (T0//3I//NF) ■ 
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31 As discussed below, however, his description of how communications would be 


collected and used under the program differed in key respects from the actual operation of 
the Stellar Wind program. In fact, in a January 23, 2006, address to the National Press 
Club, former NS A Director Hayden stated r~f P£>/ /01/ - /-NF) 


Let me talk for a few minutes also about what this program is not. It is not a 
drift net over Dearborn or Lackawanna or Freemont grabbing conversations 
that we then sort out by these alleged keyword searches or data-mining tools 








Yoo's September 17 and October 4 memoranda were not addressed 
specifically to the Stellar Wind program, but rather to a “hypothetical" 
randomized or broadly scoped domestic warrantless surveillance program. 
As discussed below, the first Office of Legal Counsel opinion explicitly 
addressing the legality of the Stellar Wind program was not drafted until 
after the program had been formally authorized by President Bush on 
October 4, 2001. ( T&tySI//OC/NP) - 

Gonzales told the OIG that he did not believe these first two 
memoranda fully addressed the White House's understanding of the Stellar 
Wind program. Rather, as described above, these memoranda addressed the 
legality of a “hypothetical” domestic surveillance program rather than the 
Stellar Wind program as authorized by the President and carried out by the 
NSA, 35 However, Gonzales also told us that he believed these first two 
memoranda described as lawful activities that were broader than those 
carried out under Stellar Wind, and that therefore these opinions “covered” 
(he Stellar Wind program. "(TS/ /SI/ /HFf 


2. Presidential Authorization of October 4, 2001 


On October 4, 2001, President Bush issued the first of 43 Presidential 
Authorizations for the Stellar Wind program. The October 4 Authorization 


directed the Secretary of Defense to “use the capabilities of the Department 
of Defense, including but not limited to the signals intelligence capabilities 
of the National Security Agency, to collect foreign intelligence by electronic 
surveillance,” provided the surveillance was intended to: 



(a) acquire a communication (including but not limited to a wire 
communication carried into or out of the United States 
cable) for which there is probable cause to believe thati 


a party to such communication is a group 
engaged, m international terrorism, or activities in 
preparation therefor, or an agent of such a group; or 


(b) acquire, with respect to a communication, 

header/ router/ addressing-type information, including 
telecommunications dialing-type data, but not the contents 
of the communication, when (i) at least one parly to such 
communication is outside the United States or (ii) no party to 
such communication is known to be a citizen of the United 


States. (TB/ / STLW/-/ SI/ - /QG/ - N - F) 


Gonzales noted that Deputy White House Counsel Timothy Flanigan, the 
recipient of the first Yoo memorandum, was not read into Stellar Wind. (U / / FOUQ ) 


In. short, this first Authorization allowed NSA to intercept the content of any 
communication, including those to, from, or exclusively within the United 
States, where probable cause existed to hefieveon^d^iecoi^nunicants 
was engaged in international terrorisxm^^TO^SMBBBBBIIW 

■ " * -'’-"j %- - T The Authorization also allowed 

the; NSA to “acquire” telephony and e-mail meta data where one end of the 
communication was foreign or neither communicant was known to be a U.S. 
citizen . 36 (TO/ / STfcW ff PI/ f QC/NF f 


The Authorization stated that it relied primarily on Article H of the 
Constitution and on the recently passed Authorization for the Use of 
Military Force (AUMF) to support the intelligence-gathering activities. The 
Authorization also stated that the President's directive was based on threat 
assessments indicating that terrorist groups remained determined to attack 
in the United States. The Authorization stated that it was to terminate “not 
later than 30 days” from the date of its execution. 

-f fS / / STLW / / 31/ / OC/ - N F) 


As several Office of Legal Counsel and other Department and NSA 
officials acknowledged, in addition to allowing the interception of the 
content of communications into or out of the United States, the literal terms 
of paragraph 4(a) (ii) of this first Authorization would have allowed MSA to 
intercept the content of purely domestic communications . NSA Director 
Hayden told us he did not realize this until Addington specifically raised the 
subject during a meeting the two had to discuss renewing the first 
Authorization, According to Hayden, he told Addington that he did not want 
the NSA conducting such domestic interceptions and cited three reasons for 
this. First, he said the NSA was a foreign intelligence agency. Second, the 
NSA’s collection infrastructure would not support the collection of purely 
domestic communications. Third, Hayden said he would require such a 
high evidentiary standard to justify intercepting purely domestic 
communication that such cases might just as well go to the FISA Court. 37 
(TS/ / STLW/ -/ SI/ .. / . QC/NF) 



37 Hayden said Addington did not pressure him on the subject and simply modified 
the next Authorization to provide that the NSA may only intercept the content of 
communications that originated or terminated in the United States. We discuss the 
modifications to the Authorization in the next part of this chapter. 

(TS// STLW/ /SI/ /PC/ NFf 
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As a result, Hayden said the NS A did not exercise the apparent 
authority in the first Authorization to intercept domestic-to-dornestic 
communications. Goldsmith stated that Hayden’s position that the NS A not 
involve itself in domestic spying related back to NSA’s “getting in a lot of 
trouble” for its abuses during the 1970s, In addition, former Deputy 
Attorney General Comey told Us that Hayden had said he was willing to 
“walk up to the line” but would be careful “not to get chalk on [his] shoes.” 
t rs/7STLW//ai//oc/NF) 



As discussed above, subsection (b) of paragraph 4 of the Authorization 
covered the acquisition of both e-mail and telephony meta data. The e-mail 
meta data included the “to,” “from,” “cc,” “bcc,” ar 
but not the “subject” line or content of the e-mail, 


Telephony meta data acquisition 
included the dialing information from telephone billing data, such as the 
originating and terminating telephone number and the date, time, and 
duration of the telephone calls, but not the content of telephone calls. 

Under the Presidential Authorization, collection of both e-mail and 
telephony meta data was limited to circumstances in which one party to the 
communication was outside the United States or no party to the 
communication was known to be a U.S. citizen. -fFS ff S TLW / / SI / - /QC/ NF) 


Attorney General Ashcroft approved the first Presidential 
Authorization as to “form and legality” on October 4, 2001. According to 
NS A records, this was the same day that Ashcroft was verbally read into the 
Stellar Wind program. Daniel Levin, who in October 2001 was both a 
national security counselor to Attorney General Ashcroft and FBI Director 
Mueller’s Chief of Staff, told us that, according to Ashcroft, the Presidential 
Authorization was “pushed in front of’ Ashcroft and he was told to sign it. 38 
Levin stated that he was not with Ashcroft when this occurred and therefore 
he did not have an opportunity to advise Ashcroft about the Authorization 
before Ashcroft signed it. (TS/ / STLW / /-SI / / QC -/ N - F -)- 

James Baker, Counsel for Intelligence Policy, told us that Levin had 
given him the same account of how Ashcroft came to approve the October 4, 
2001, Presidential Authorization. According to Baker, Ashcroft was told 
that the program was “critically important” and that it must be approved as 
to form and legality. Baker said that Levin told him Ashcroft approved the 


38 According to Hayden, Addington typed the Presidential Authorizations and 
personally couriered them around for signatures. However, the OIG was unable to 
determine whether Addington presented the first Authorization to Ashcroft for signature, 
because both Ashcroft and Addington declined or did not respond to our requests to 
interview them. -fS - / - /NP) — 



Authorization on the spot According to Baker, Levin, also told Baker that 
when he learned there was no memorandum from the Office of Legal 
Counsel concerning the program, Levin told Yoo to draft one. 

(TS/ / 3TLW/ /SI/ / OC/NF) ~ 

Levin’s account to us of the instruction that Yoo draft a memorandum 
concerning the legality of the program differed slightly from Baker’s account. 
Levin told Us that he said to Ashcroft that it “wasn’t fair” that Ashcroft was 
the only Justice official read into the program, and that for Ashcroft’s 
protection Levin advised Ashcroft to have another Department official read 
into the program for the purpose of providing advice on the legality of the 
program. Levin said he learned that Ashcroft was able to get permission 
from the White House to have one other person read into the program to 
advise Ashcroft, although Levin was not certain how Yoo came to be selected 
as that person. 39 As discussed below, Gonzales told us that it was the 
President’s decision to read John Yoo into the program. 

(TD//PTLW/ ik ffQ&fWr 

C. Presidential Authorization is Revised and the Office of 
Legal Counsel Issues Legal Memoranda in Support of the 
Program (November 2001 through January 2002) 

1. Presidential Authorization of November 2, 2001 

fPSA/W/NFL 

On November 2, 2001, with the first Presidential Authorization set to 
expire, President Bush signed a second Presidential Authorization. The 
second Authorization relied upon the same authorities in support of the 
President’s actions, chiefly the Article II Commander-in-Chief powers and 
the AUMF. The second Authorization cited the same findings in a threat 
assessment as to the magnitude of the potential threats and the likelihood 
of their occurrence in the future. However, the scope of authorized content 
collection and meta data acquisition was redefined by adding the italicized 
language below in paragraphs 4{a) and (b): 


(a) acquire a communication (including but not limited to a wire 
communication carried into or out of the United States by 
cable) for which, based on the factual and practical 
considerations of euerudau life ti 
to believe that | 



By October 4, 2001, Yoo had already drafted two legal analyses on a hypothetical 
warrantless surveillance program and therefore already had done some work related to the 
program prior to October 4 when Ashcroft was read in. (IS/ASf/ /NFf 


31 

TOP SECRET / / STLW / /HCS / Wf OIRCOW/MOFQIRK 



(b)(1), (b)(3) 


[such, communication 


originated or terminated outside the United States and a party 
to such communication is a group engaged in international 
terrorism, or activities in preparation therefor, or any agent 
of such a group; or 


(b) acquire, with respect to a communication, 

header / router / add ressing- type information, including, 
telecommunications dialing- type data, but not the contents 
of the communication, when (i) at least one party to such 
communication is outside the United States, (ii) no party to 
such communication is known to be a citizen of the United 
States, or (Hi) based on the factual and practical 
considerations of everyday life on which reasonable and. 
pmetent persons acij there are specific and articulable facts 
giving reason to believe that such communication relates to 
international terrorism, or activities in preparation therefor. 

(T3 J j SThW / / 3I/ / P C fmf- 

The new language therefore changed in three key respects the scope 
of collection and acquisition authorized under the Stellar Wind program. 
First, the "probable cause to believe” standard tor the collection of e-mail 
and telephone content was replaced with “for which, based on the factual 
and practical considerations of everyday life on which reasonable and 
prudent persons act, there are reasonable grounds to. believe . . . Baker 
told us this change was made by Addington, because he believed the term 
“probable cause” was “too freighted” with usage in judicial opinions. Baker 
said he believed the change to more colloquial language also was made 
because the standard was to be applied by non-lawyers at the NSA. 
(TS//STLW//SI/ /OCrffi F] 

Second, the new standard applied to the reasonable belief that “such 
communication originated or terminated outside the United States . . , >■■■; 
The hew language therefore eliminated the authority that existed in the First 
Authorization to intercept the content of purely domestic communications. 
f£S /-/ STLV// - / - Sl -f /QC/ 'N l‘j ■ 


Third, the second Authorization permitted the acquisition of a third 
category of e-mail and telephony meta data when “based on the factual and 
practical considerations of everyday life on which reasonable and prudent 
persons act, there are specific and articulable facts giving reason to believe 
that such communication relates to international terrorism, or activities in 
preparation therefore." This language represented an expansion of meta 
data collection authority to include meta data pertaining to certain 
communications even when both parties are U.S. persons, as long, as there 
were facts giving reason to believe that the communication was related to 
international terrorism. (TS/ / STLW/ / 51/ /QC/NFj- 
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In addition, foriper OLC Principal Deputy an^Actm^Assist^^ 
Attorney General- Steven Bradbury described thisjj 


2. Ypo Drafts Office of Legal Counsel Memorandum 
Addressing Legality of Stellar Wind 


The Stellar Wind program was first authorized by President Bush and 
certified as to form and legality by Attorney General Ashcroft on October 4, 
2001, without the support of any formal legal opinion from the Office of 
Legal Counsel expressly addressing Stellar Wind. (TS// SI/ /•■Ni 2 }- 

The first OLG opinion directly supporting the legality of the Stellar 
Wind program was dated November 2, 2001 , and was drafted by Ypo. His 
opinion also analyzed the legality of the first Presidential Authorization and 
a draft version of the second Authorization. 40 (TS/ / SI / / NF) - 

In his November 2 memorandur 

opined that the Stellar Wi nd pro gram ! 

' As discussed in Chapter Four of this report, 


however, perceived deficiencies in Yoo’s memorandum later became critical 
to the Office of Legal Counsel’s decision to reassess the Stellar Wind 
program in 2003. We therefore describe Yoo’s legal analysis in his 
November 2 memorandum. fTS//3I//NF)- 



Yoo acknowledged at the outset of his November 2 memorandum that 
“[bjecause of the highly sensitive nature of this subject and the time 
pressures involved, this memorandum has not undergone the usual editing 
and review process for opinions that issue from our Office [OLC]. The 

memomridTaoi then reviewed the changes to NSA% collection authorit 



40 The second Authorization was issued on November 2, 2001. In developing his 
legal memorandum, Yoo analyzed a draft of the second Authorization dated October 31, 
2001. The OIG was not provided the October 31 draft Presidential Authorization, but based 
on Yoo’s description in his November 2 memorandum, it appears that the draft that Yoo 
analyzed tracked the language of the final November 2, 2001, Authorization signed by the 
President. (TO// 01/ / NF) - ' 



Yoo did. acknowledge in his memorandum that the first Presidential 
Authorization was “in tension with FISA.” Yoo stated that FISA “purports to 
be the exclusive statutory means for conducting electronic surveillance for 
foreign intelligence,” but Yoo then opined that “[sjuch a reading of FISA 
would be an unconstitutional infringement on the President’s Article II 
authorities .” 41 Citing advice of the OLC and the position of the Department 
as presented to Congress during passage of the USA PATRIOT Act several 
weeks earlier, Yoo characterized FISA as merely providing a “safe harbor for 



41 As discussed in Chapter Four, Goldsmith criticized this statement as conclusory 
and unsupported by any separation of powers analysis. (U/ /FOLK)) 







Regarding whether the activities conducted under the Stellar Wind 
program could be conducted under FISA, Yoo wrote that it was proble m ati c 
that FISA required an application to the FISA Court to describe the|g|§§y|£g| 
or “facilities” to be used by the target of the surveillance. Yoo also stated, 
that it was unlikely that a FI SA Court would grant a warrant to cover! 

as contemplated in the Presidential 

Authorization. B ^^g&l±the Authorization could be viewed as a violation 
of FISA’s civil and criminal sanctions in 50 U.S.C. §§ 1809-10, Yoo opined . 


that in this regard FISA represented an unconstitutional infringement: on 
the President’s Article II powers. According to Yoo, the ultimate test of 
whether the government may engage in warrantless electronic surveillance 
activities is whether such conduct is consistent with the Fourth 
Amendment, not whether it meets the standards of FISA. 

(TS / / STLW ' /fSI / / QC/NF f 


Citing cases applying the doctrine of constitutional avoidance, Yoo 
reasoned that reading FISA to restrict the President’s inherent authority to 
conduct foreign intelligence surveillance would raise grave constitutional 
questions .42 Yoo wrote that "unless Congress made a clear statement in 
PISA that it sought to restrict presidential authority to conduct warrantless 
searches in the national security area — which it has not — then the st atute 
must be construed to avoid such a reading.” 43 (TS / / SYBW / / SI//OC/ NP) - 


42 Yoo’s memorandum cited the doctrine of constitutional avoidance, which holds 
that “where an otherwise acceptable construction of a statute would raise serious 
constitutional problems, the Court will construe the statute to avoid such problems unless 
such construction is plainly contrary to the intent of Congress.” Edward J. DeBartolo Carp, 
v. Florida Gulf Coast Building & Construction Trades Council, 485 U.S. 568, 575 (1988). Yoo 
cited cases supporting the application of this doctrine in a manner that preserves the 
President’s “inherent constitutional power, so as to avoid potential constitutional 
problems.” See, e.g., Public Citizen v, Department of Justice, 491 U.S. 440, 466 (1989). 

(TS / /ST1.W/ / 41/ /QC/KR) - 

43 on March 2, 2009, the Justice Department released nine opinions written by the 
OLC from 2001 through 2003 regarding “the allocation of authorities between the President 
and Congress in matters of war and national security” containing certain propositions that 
no longer reflect the views of the OLC and “should not be treated as authoritative for any 
purpose.” Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal 
Counsel, Department of Justice, Memorandum for the Files, “Re: Status of Certain OLC 
Opinions Issued in the Aftermath of the Terrorist Attacks of September 1 1, 2001,” 

January 15, 2009, 1, 1 1. Among these opinions was a February 2002 classified 
memorandum written by Yoo which asserted that Congress had not included a clear 
statement in FISA that it sought to restrict presidential authority to conduct warrantless 
surveillance activities in the national security area and that the FISA statute therefore does 
not apply to the president’s exercise of his Commander-in-Chief authority. In a 
January 15, 2009, memorandum (included among those released in March), Bradbury 
stated that this proposition “is problematic and questionable, given FISA’s express . 
references to the President’s authority” and is “not supported by convincing reasoning.” 
(TG/QTLW//0I//OC/NF) - 
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Yoo also omitted from his November 2 memorandum - as well as from 
his earlier September 17 and October 4, 2001, memoranda - any discussion 
of Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), a leading 
case on the distribution of government powers between the Executive and 







Legislative branches A* As discussed in Chapter Four, Justice Jackson’s 
analysis of President Truman’s Article II Commander-in-Chief authority 
during wartime in the Youngstown case was an important factor in the 
Office of Legal Counsel’s reevaluation in 2004 ol'Yoo’s opinion on the 
legality of the Stellar Wind program. (TS//SI/ / , N-Fj - 

3. Additional Presidential Authorizations (U) 

On November 30, 2001, the President signed a third Authorization 
authorizing the Stellar Wind program. The third Authorization was virtually 
identical to the second Authorization of November 2, 2001, in finding, that 
the threat of terrorist attacks in the United States continued to exist, the 
legal authorities cited for continuing the electronic surveillance, and the 
scope of collection. (TS//STLW/ / - S1//QC/NF) 



r Al'tnr 


OLC Principal Deputy. 
Bradbury told the OIG 


Accordingly, the fourth 
Presidential Authorization, signed on January 9, 2002, modified the scope of 


collection to provide: 

(a) acquire a communication (including but not limited to a wire 
communication carried into or out of the United States by 
cable) for which, based on the factual and practical 
considerations of everyday life on which reasonable and 
prudent persons act, there are reasonable grounds to believe 
such communication originated or terminated outside the 
United States and a party to such communication is a group 


47 in Youngstown, the Supreme Court held that President Truman’s Executive 
Order directing the Secretary of Commerce to seize and operate steel plants during a labor 
dispute to produce steel needed for American troops during the Korean War was an 
unconstitutional exercise of the President's Article Ii Commander-in-Chief authority. In a 
concurring opinion, Justice Jackson listed three categories of Presidential actions against 
which to judge the Presidential powers. First, “[wjhen the President acts pursuant to an 
express or implied authorization of Congress, his authority is at its maximum^]” Id. at 
635. Second, Justice Jackson described a category of concurrent authority between the 
President and Congress as a “zone of twilight" in which the distribution of power :is 
uncertain and dependant on “the Imperatives of events and contemporary imponderables 
rather than on abstract theories of law.”' Id. at 637 [footnote omitted). Third, “[wjhen the 
President takes measures incompatible with the express or implied will of Congress, his. 
power is at its lowest ebb, for then he can rely only upon his own constitutional powers 
minus any constitutional powers of Congress over the matter.-” Id. Justice Jackson 
concluded that President Truman's actions fell within this, third category, and thus "under 
circumstances which leave Presidential power most vulnerable to attack and in the least 
favorable of possible constitutional postures." Id. at 640. (U) 
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engaged iii international terrorism, or activities in 
preparation therefor, or any agent of such a group; or 

.(b) acquire, With respect to a communication, 

header /router/ addressing-type information, including 
telecommunications dialing- type data, but not the contents 
of the communication, when (i) at least one party to such 
communication is outside the United States, (ii) no party to 
such communication is known to be a citizen of the United 
States, or (iii) based on the factual and practical 
considerations of everyday life on which reasonable and 
prudent persons act, there are specific and articulable facts 
giving reason to believe that such communication relates to 
international terrorism, or activities in preparation therefor. 



Presidential Authorization, January 9, 2002. 




_ „ . „ ' % Af-lw-fv 


he language of the Authorization as modified 
in January 2002 remained the collection standard in subsequent 
Presidential Authorizations extending the Stellar Wind Program, until the 


disputed Presidential Authorization in March 2004, which we discuss m 
Chapter Four. (T S / / - STLW//SI/ / OC / NF) 


4. Subsequent Yoo Opinions (U) 



In a 2 -page memorandum to Attorney General Ashcroft dated 
January 9, 2002, Yoo wrote that 


id not aiteet tne 

legality of the Authorization. ( T S/-/-SXLW / 


Several identical Presidential Authorizations recertifying the Stellar 
Wind program were signed in 2002. (U / /FOOT) 

In October 2002, at Attorney General Ashcroft's request, Yoo drafted 
another opinion for Ashcroft concerning the Stellar Wind program. This 
memorandum, dated October 11, 2002, reiterated the same basic analysis 
in Yoo’s November 2, 20 01, memorandum in su pport of the legality of. the 




48 As in the November 2 , 2001, memorandum, Yoo’s October 11, 2002, 
memorandum included the following caveat: “Because of the highly sensitive nature of this 
subject and its level of classification, this memorandum has not undergone the usual 
editing and review process for opinions that issue from our Office [OLC].” 
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5. Yoo’s Communications with the White House (U) 

As the only Office of Legal Counsel official who had been read into the 
Stellar Wind program through early 2003, Yoo consulted directly with White 
House officials about the program during this period. Because we were 
unable to interview Yoo, we could not determine the exact nature and extent 
of these consultations. We Were also unable to determine whether Ashcroft 
was fully aware of the advice Yoo was providing directly to the White House 
about the program. (3 / /'NP) — 

Gonzales told the OIG that Yoo was among those with whom the 
White House consulted to develop advice for the President on the program, 
but he asserted that Yoo was not sought out to provide approval of the 
program for the Department. However, Gonzales told us that he did not 
know how Yoo came to be the primary Justice Department official that the 
White House consulted during this period about the program. -(S//NP)" 

In fact, Jay Bybee, who served as the OLC Assistant Attorney General 
for most of this period and was Yoo’s supervisor, was never read into the 
Stellar Wind program. Bybee told the OIG that during his tenure as 
Assistant Attorney General he did not know that Yoo was working alone on 
a sensitive compartmented program and he had no knowledge of how Yoo 
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came to be selected for this responsibility. Bybee told us that he was 
“surprised” and “a little disappointed” to learn in media accounts that he 
was not privy to Yoo’s work on what Bybee had later learned to be a 
compartmented counterterrorism program involving warrantless electronic 
surveillance. Bybee said that it would not be unusual for a Deputy- 
Assistant Attorney General such as Yoo to have direct contact with the 
White House for the purpose of rendering legal advice, but that the OLC 
Assistant Attorney General must be aware of all opinions that issue from 
the OLC. Bybee said that the Assistant Attorney General has an obligation 
to “see the whole picture” and is the person in the office who knows the full 
range of issues that are being addressed by the OLC and who can assure 
that OLC opinions remain consistent. (T8/ / SI//4 I P - ) — 

6. Gonzales’s View of the Department’s Role in 

Authorizing the Stellar Wind Program -fSA/AfP)' 

The OIG asked Gonzales about how he, as White House Counsel, 
viewed the role of the Justice Department during the early phase of the 
Stellar Wind program. Gonzales stated that he and others at the White 
House tried to be very careful to understand what could be done legally, and 
they wanted to have “constant communications with the Department in the 
first few months following the September 11, 2001, terrorist attacks. 
Gonzales also stated that it was the President, and not the Attorney General 
or the White House Counsel, who authorized the warrantless surveillance 
activity under the Stellar Wind program. However, Gonzales acknowledged 
that the President’s decision was based on advice from the Attorney General 
and White House Counsel, among others. (T3/ /SI/ /NF) 

The OIG also asked whether Gonzales had a personal belief about the 
justification for having a single attorney - Yoo - speak on behalf of the 
Department regarding the legality of the program. Gonzales stated that it 
was up to the Attorney General to make that determination or calculation. 
Gonzales stated that he understood the Department’s position was that the 
program was legal and that Yoo would sit down with Attorney General 
Ashcroft to answer any legal questions when the Presidential Authorizations 
were presented to Ashcroft For his signature. Gonzales said he understood 
that the Yoo opinions represented the legal opinion of the Department. 
However, as noted previously, for the first year and a half of thejirogram^the 
Department read-ins included only Yoo, Ashcroft, and Baker, (TC / / SI / / NF) 

Gonzales also stated that it was Ashcroft s decision as to how to 
satisfy his legal obligations as Attorney General. However, when the OIG 
asked whether Gonzales was aware if Ashcroft ever requested to have 
additional people read into Stellar Wind, Gonzales stated that he recalled 
Ashcroft wanted Deputy Attorney General Larry Thompson and his Chief of 
Staff, David Ayres, read in. Gonzales acknowledged that neither official was 
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ever read into the program. Gonzales said that Ashcroft complained that it 
was “inconvenient” not to have Thompson and Ayres read in, but Gonzales 
also stated that he never got the sense from Ashcroft that it affected the 
quality of the legal advice the Department provided to the White House. 
Gonzales stated that other than Ashcroft’s request that Thompson and 
Ayres be read in, he did not recall Ashcroft requesting to have additional 
Department officials read in J 9 - { ■ S//NF - ) - 


NSA y s Implementation of the Stellar Wind Program (U//F0TO)- 


In this section, we describe the NSA’s initial implementation of the 
Stellar Wind program. We first describe how the NS A acquired the 
communications data authorized for collection under the program. We also 
discuss the process the NSA used to analyze the information received from 
the Stellar Wind program and how this information was provided to the FBI. 
(U//H eUO) 

A. Implementation of Stellar Wind (U//lFOtf0) 

Our description of the implementation of the Stellar Wind program is 
based on NSA and Justice Department documents we obtained during our 
review, as well as interviews, of NSA and Department personnel with 
knowledge of Stellar Wind’s technical opera hnn . Th i s secti on nro.vid . es . a 

basic ov erview of how the NSA obtainedjr- ._ 

bu hhT'hl the information authorized for collection under Stellar Wind. This 
information is also important for later sections of this report that describe 
significant modifications to the Authorizations regarding the manner and 
scope of collection, the Department’s re-assessment of the legal rationale 
supporting the Stellar Wind program during late 2003 and early 2004, and 
compliance issues^|ra^an)sc^^he^^h| 
collection off 



•to Gonzales stated that Ashcroft, as the Attorney General, would be well-positioned 
to request the President to allow additional attorneys to be read into the program. Drawing 
on his own experience as Attorney General, Gonzales cited his request to the President in 
2006 that the then head of the Office of Professional Responsibility (OPR) and several 
attorneys within OPR be granted security clearances in order to conduct an in quin,' into the 
professional conduct of Department lawyers with respect to the Stellar Wind program. 
Gonzales said he made his request both through White House Counsel Harriet Miers and 
directly to the President. However, the President initially declined the request, and the 
request was not granted until October 2007. (U / /FOU0) 




previously* the MM. collected three categories 01 inform l- lion uudei tc-uan 

Wind that came to be commonly referred to as the three “baskets.* Basket 1 
referred to collection of the content of telephone and e-mail 
communications; basket 2 referred to collection of meta data associated 

witti telephone cochmunication s; and basket 3 referred to c oil e c t ion 
data associated with e-mail and oth ei unturned communications 


si We describe in Chapter Four changes made in March and §bH 2004 
H junder Presidential Authorization following a dispute between th<y? 

and Justice Department concerning the legality of the Stellar Wind program. fl 


55 Title 18 of the United States Code generally prohibits the interception and 






The rncta data r-n 1 1 r.ntp.H 

under Stellar Wind (baskets 2 and 3), as well as the meta data associated 
with communications targeted for content colleetioiwunder the program, 
was placed into an N SA database system called : y | which according. 
to NSA offic ials is a configuration of databases and analytical tools. 

"| databases are segregated into "realms” organized by the specific 

i'. . « . i . i • 1 11 • i .I'-'cT'O mia ^ i. , j 


authority allowing the particular data to be collected. 53 The content data 
collected under the Stellar Wind program was placed in a separate NSA 
repository, 54 (TO / / StLW //QI//QC/ Nff 

1. Basket 1 - Telephone and E-Mail Content Collection 


a. Telephone Communications (U) 


In this section we describe briefly the technical means used by the 
NSA to access the international telephone system to accomplish the 
collection of international calls under the Stellar Wind program, 55 
(T S/ / ■ ST -h W / / SI/ / OC/NF ) 



53 NSA officials said the realms also establish a system of access control to ensure 
that only authorized users access certain data. (S // -N F ) — 


M As discussed in Chapter Five of this report, the NSA created an additional realm 
in July 2004 when the government obtained FISA authority to collect e-mail meta data, and 
another realm in May 2006 when it obtained authority under FISA to collect telephony 
meta data. These realms were separate from the realms that contained information 
collected under Stellar Wind . - (TS / / STLW ' / / SI/ / OC/NP) 

55 The NSA ’s interception of international telephone communications under Stellar 
Wind highlighted the dramatic change in telecommunications technology that had been 
taking place for nearly 20 years. In 1978, when FISA was enacted, telephone calls placed 
by and to individuals within the United States (domestic calls) were carried mostly on 
copper wires, while telephone calls placed to or from, individuals outside the United States 
(international calls) generally were transmitted by satellites, FISA reflected the state of 
technology then by defining the term “electronic surveillance" to be the acquisition of the 
contents of certain wire and radio (satellite) communications, FISA stated that as to radio 

(Gont’d.) 
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communications specifically, and thus as to most international communications, the 
interception of calls constituted “electronic surveillance” only if the acquisition intentionally 
targeted a particular known U.S. person in the United States, or if all participants to the 
communication were located in the United States. See 50 U.S.C. §§ 1801(f)(1) and. (3). 
Accordingly, government surveillance that targeted foreign persons outside the United 
States generally was not considered electronic surveillance under FISA, and the 
government was not required to obtain a FISA Court order authorizing the surveillance 
even if one of the parties to the communication was in the United States,. 







2. Basket 2 - Telephony Meta Data Collection 
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that is, call: detail records 

pertaining to communications where at least one party was outside the 
United States, where no party was known to be a United States citizen, or 
where there was reasonable articulable suspicion to believe the 
communication related to international terrorism. As noted in Chapter One, 

the NSA interpreted this authority to also permit it. to collect telephony and 
meta data in bulk so that it would have a dalaW fro m whic h to 
aeouire the targeted meta dat* 





. r’tt.Q a "format that could be used b_ 

the information under the Stellar Wind program. The data was archived 
into an NS A analytical database that contained exclusively Stellar Wind 
information and that was accessible only by specially authorized NSA 
personnel read into the program. {TS/ - / STLW/ / - S - T - /-/ - OC / NF) 
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tire magnitude of the bulk collection was enonnous, the 
'NSA did not retrieve or review most of this data because access was 

authorized only with respect to telephone communications that satisfied the 
Presidential Authorizations "acquisition” standard. In fact, the NSA 
reported that by the end of 2006, .001% of the data collected had actually 
been retrieved from its database for analysis. (TS / /8TLW //SI / / O C / N F) 







The meta data the NSA obtained from e-mail communications 
included the information that appeared on the “to,” “from, ’ cc, bcc, and 
“sent” lines of a standard e-mail. Thus, the NSA collected the e-mail 
address of the sender, the e-mail addresses of any recipients, and the 
information concerning the date and time when the e-mail was sent. 





Stellar Wind 


The NS A conducted two functionally distinct types of review of the 
massive amount of data it collected under the Stellar Wind program. First, 
the NS A conducted procedures intended to ensure that it only reviewed or 
“acquired” the information that was within the scope of the Presidential 
Authorizations. Second, the NSA conducted substantive analysis of the 
acquired information to determine whether it had intelligence value that 
should be disseminated to customer agencies such as the FBI and the CIA. 
(TS//S1//NF)- 


The NSA procedures to ensure that the acquisition and dissemination 
standards were satisfied became more formalized over time. We describe 
below how the NSA handled the enormous volume of data it was collecting 
with the Stellar Wind program. (TS/ / SI/ /NF ) - 


1. Basket 1: Content tasking, Analysis, and 
Dissemination 

Stellar Wind’s “basket 1” content database contains telephone and 
e-mail communications of individuals. The NSA refers to the telephone 
numbers and e-mail addresses tasked for interception as “selectors.” To 
task a selector under the Presidential Authorizations, the NSA was required 
to establish probable cause to believe the intercepted communications 
originated or terminated outside the United States and probable cause to 
believe a party to the communications was a group engaged in international 
terrorism, or activities in preparation therefor, or any agent of such a 
group. 65 fP S/V - STLW / / SI / / O C / NF) 


The NSA had two processes for tasking selectors under Stellar Wind. 
One process applied to tasking foreign selectors, or selectors believed to be 









used by non-U. S. persons outside the United States, The other process 
applied to tasking domestic selectors, or selectors, believed to be used by 
persons inside the United States or by U.S. persons abroad. A foreign 
selector could be tasked for collection under Stellar Wind based upon an 
j\js A analyst’s determination, following some amount of documented 
research and analysis about the selector, that the terms of the 
Authorizations were satisfied. The NSA did not require any additional levels 
of approval before a foreign selector could be tasked. 66 
(TS/ / STLW/ / SI / / OC/ - NF - 1 — 

A domestic selector could be tasked only after the NSA analyst 
obtained specific approvals. The rigor of the process to task a domestic 
selector evolved over time, but essentially it required an analyst to draft a 
formal tasking package that demonstrated, through analysis and . 
documentation, that the selector satisfied the terms of the Authorizations. 
This package was reviewed by a designated senior official who could approve 
or reject the package, or request that additional information be provided. 

(TG / / STLW/ / 01/ / OC/ m - 


In. emergency situations, tj^^NT^^ould commence content 
interception on a selector withir fjjlifflll of identifying a number or address 
that sati sfi ed the criteria in theJPresidenti^^uthorizations. In other cases, 

interception commenced wit! j jjfor urgent or priority taskings 

and within a week for routine taskings, ( TS// STLW/ /SI/ /O C /NF )- 

The NSA conducted 15-, 30-, and 90-day reviews of tasked foreign 
and domestic selectors to assess whether the interception should continue. 
The NSA stated that the selectors were “de-tasked” if the user was arrested, 
if probable cause could no longer be established, or if other targets took 
priority. 


The content intercepted under taskings was sent to the NSA and 
placed in a database accessible by NSA analysts cleared into the Stellar 
Wind nropram. The analysts were responsible for reviewing the 



53 




SKM'jSsiKSP 


swgpsggftwwgragysyCTigl 


2 . Baskets 2 and 3: Telephony and. E-Mail Meta Bata 
Queries, Analysis, and Dissemination 

The NSA received Pi^M^ SpB|a massive amount of telephony and 
e-mail meta data (basket 2 and 3 information) that was stored in a realm 
accessible only by NS A analysts assigned to the Stellar Wind program. The 
urpose of the collection was to facilitate the identification of connections 

among particular telephone numbers and e-mail addressesby 
sophisticated analytical techniques called “contact phammg”HB| 


usifi 
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As described by the NSA in declarations filed with the FISA Court, 
contact chaining is used to determine the contacts made by a particular 
telephone number or e-mail address (tier one contacts), as well as contacts 
made by subsequent contacts (tier two and tier three contacts) . The NSA 
uses computer algorithms to identify the first two tiers of contacts art e-mail 
address makes and the first three tiers of contacts a telephone number 
makes. According to the NSA, multi-tiered contact analysis is particularly 
useful with telephony meta data because a telephone does not lend itself to 









As previously noted, the NSA interpreted the Presidential 
Authorizations to permit it to collect telephony and e-mail meta data in 
bulk . 67 The NSA “queried” the databases that held this data to identify meta 
data for communications to or from a particular telephone or e-mail address 
(the “selector,” also known as the “seed number” or “seed account”). NSA 
analysts queried the database using a selector for which there was a 
reasonable articulable suspicion to believe that the number or accQunUkad 
been used for communications related to international terrorism . 68 1111 1 11111 




As with proposals to task selectors, an NSA shift coordinator typically 
reviewed for approval proposals to query either the e-mail or telephony meta 
data bulk databases using particular selectors. If the shift coordinator 
agreed that the reasonable articulable suspicion standard was met, the 
selector was approved and the analyst was authorized to query the meta 
data bulk database to identify all of the other telephone numbers or e-mail 
addresses that had been in contact with the seed account. Each contact 
along the chain of contacts that originated with the selector was referred to 
as a “hop,” meaning that a telephone call from the seed account to 
telephone number A was considered “one hop out,” and a call from 
telephone number A to telephone number B was considered “two hops out” 
(relative to the seed account), and so on. NSA analysts used specialized 
software to chain and analyze the contacts identified by each query. The 




NS A told us that Stellar Wind analysts were permitted to chain the results 


of queries up to three hops out from the selector. 



The results of each query were analyzed to determine whether any of 
the contacts should he reported, or 'Tipped,” to Stellar Wind customers — 
primarily the FBI, CIA, and the National Counterterrorism Center. In the 
first months of the Stellar Wind program, the NSA reported to the FBI most 
contacts identified between a U.S. telephone number or e-mail address and 
the selector used to query the meta data realm, as well as domestic contacts 
that were two and three hops out from a selector. As discussed in Chapter 
Six of this report, over time the NSA and FBI worked to improve the 
reporting process and the quality of the intelligence being disseminated 


under Stellar Wind. 



The domestic contacts from specified numbers or e-mail addresses, 
called “tippers,” were provided to the FBI by the NSA- These tippers were 
included in reports that contained two sections separated by a dashed line, 
commonly referred to as a “tearline,” made to appear as a perforation 
extending across the width of a page. The purpose of the tearline was to 
separate the compartmented information above the tearline, which could 
identify the specific sources and methods used to obtain the information, 
from the iion-compartmentcd information that the FBI could further 
disseminate to its. field offices. Only FBI personnel read into the Stellar 
Wind program could have access to the full Stellar Wind reports from NSA. 




•- . • ■■ yf , 


. • . - . - . ■ 


as wen as any pertinent comments by LNSA intelligence analysts 


The information that appeared above the tearline typically was 
classified Top Secret/ SCI and identified Stellar Wind as&ecom^emme 
intelligence, The information mcluded..sp.eciftc. 


The information that appeared below the tearline of a report generally 
was classified Secret or Confidential and did not identify Stellar Wind as the 
source of the intelligence. The text typically included some version of the 
following statement; 





As. examples, the following Stellar Wind reports were among those 
disseminated to the FBI in November 2001. We have excerpted only the 
information below the tearline, which is often referred to simply as “tearline 
information In addition, we did not provide the actual telephone numbers 
' provided by the NS A to the FBI. (TS//SI/ /NF) 
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III, FBI’s Early Participation in the Stellar Wind Program -(S//N-P)- - 

Stellar Wind was not an FBI program, nor was the FBI involved in the 
program’s creation. However, as the lead agency for counterterrorism in the 
United States, the FBI received much intelligence produced under Stellar 
Wind. In the following sections, we describe how the FBI became involved in 
the Stellar Wind program, the personnel resources allocated to handle 
Stellar Wind information, and the initial procedures the FBI established to 
receive, control, and disseminate the program information. 

- (TS / / STLW -/ / 01/ / OC/ - NF ) — 


go In addition to the queries the NSA conducted on a case-by-case basis, the NSA 
also maintained a list of foreign and domestic telephone numbers and e-mail addresses for 
which, based on NSA analysts’ assessments, there was a. reasonable basis to believe were 
associated with international terrorism. These selectors, called “alerts,” were queried 
against the incoming meta data automatically on a daily basis, and any contacts with a 
domestic telephone number or e-mail address were directed to NSA analysts for review and 
possible reporting to the FBI. The NSA regularly updated the alert list by adding or 
removing selectors, depending on the available intelligence. As we discuss in Chapter Five 
in connection with the transition of Stellar Wind’s bulk meta data collection from 


presidential authority to FISA authority, the FISA Court found that the NSA’s use of the 
alert list to query incoming telephone meta data did not comply with terms of the Court’s 
Order. fPS ff STLW / / ST / / O C / N F) 
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A. FBI Director First Informed of Stellar Wind Program 

(fpeej- 

Director Mueller told us that his earliest recollection of the Stellar 
Wind program was a meeting he attended at the White House with Attorney 
General Ashcroft, which occurred either after the decision had been made to 
move forward with the presidentially authorized program or shortly after the 
October 4, 2001, Authorization was issued. MUeller told us the meeting was 
“more than a formal read-in” and that Director Hayden may have attended. 
Mueller said that at or around this time he also briefly reviewed the 
October 4, 2001, Presidential Authorization, which he characterized as 
“relatively complex.” - (TS / / S I / / O C / NF} - 

Dircctor Mueller said his impression at the time was that the terms of 
the Presidential Authorization might allow for collecting purely domestic 
telephone and e-mail communications. Mueller said he discussed the 
matter with Ashcroft and asked whether OLC had issued an opinion on the 
program. Mueller said that he recalled being told that OLC Might have 
opined orally on the program and Mueller said he suggested to Ashcroft that 
OLC issue a formal written opinion. Mueller told us that he did not think 
the NSA ever exercised authority under the Authorization to collect purely 
domestic communications. -(TS / / STLW/ / 01/ / OG/NF) 


Mueller stated that based on the meeting he attended at the White 
House and his brief review of the October 4, 2001, Presidential 
Authorization, he understood the FBI’s role in the Stellar Wind program was 
to be a “recipient” of intelligence generated by the NSA, and to provide any 
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Attorney General formally directing the FBI to support the NSA program. 
Mueller said that he also requested the order because he wanted a “record 
as to our participation.” (TS/ / OTLW//3i - /y QC / MF - ) 

In response, on October 20, 2001, Attorney General Ashcroft sent a 
memorandum to Director Mueller stating: 

As part of the Nation’s self defense activities, the National 
Security Agency (NSA) is engaged in certain additional collection 
activities, the details of which you are aware. Those activities 
are legal and have been appropriately authorized, and the 
Federal Bureau of Investigation should cooperate with NSA as 
necessary for it to conduct those activities. ~(TC/ / 01/ /NP)- 

Aecording to Mueller, the combination of this memorandum from the 
Attorney General and the November 2, 2001, memorandum prepared by the 
Department’s Office of Legal Counsel regarding the legality of Stellar Wind 
gave hirn comfort at that time with the FBI’s participation in the program. 



responsible for Stellar Wind, who he identified as the Vice President and 
Addington, were “amateurs” when it came to intelligence work. Bowman 
stated that one of the potential consequences of severely limiting the 
number of individuals read into a program is that uncleared personnel who 
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occupy positions placing them in close proximity to program-related 
activities might construe certain actions as questionable or illegal and 
renort that activity, thereby potentially compromising the activities. 
Bowman said that this is what occurred with Stellar Wind. For this reason 
and others, Bowman did not agree with the decision to so severely limit 
access to the program. ~(TS .// STL W //SI//OC/NF) 



C. FBI Begins to Receive and Disseminate Stellar Wind 
“Tippers” -( S//-N F) 

In the immediate aftermath of the September 11 terrorist attacks, the 
FBI had created a task force of agents and analysts to analyze the flood of 
telephone numbers it received from multiple sources, including agencies 
within the U.S. Intelligence Community, foreign intelligence services, and 
concerned citizens. The task force, called the Telephone Analysis Unit 
(TAU) was located at FBI Headquarters and consisted of approximately bU 
FBI employees working on shift rotations 24 hours per day, 6 days per 
week. The operation was supervised by FBI supervisors working out of the 
FBI’s Strategic Information and Operations Center. As described be ow, 
Personnel assigned to this task force were among the first at the FBI to 
Sle sX Wind-derived information. j ipiPCT 


FBI Initiates 
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In October or Novem ber 2001, sevcralTAU analysts were assigned to 
what came to be called theEHVlMiPP* hich was the FBI's effort 
to manage the Stellar Wind-derived information being received from the 
NBA The information, referred to as Stellar Wind “tippers/ consisted of 
telephone numbers and e-mail accounts derived from NSA meta data 
analysis, and sometimes content intercepted from 
e-mail communications. The essential purpose of the ^ggpli 
was to receive Stellar Wind tippers from the NSA and disseminate the 
information to FBI field offices for investigation in a manner that did not 
reveal the source of the information or the methods by which it was 
collected. -(TB//ST LW/ / S ly' /OC/N - F -f 

Working alternating shifts in the FBI’s Strategic Information and 
Operations Center, two FBI analysts were primarily responsible for 
managing Stellar Wind tippers in the initial months of the program. These 
analysts told the OIG that until December 2001, the Stellar Wind tippers 
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consisted nearly exclusively of telephone numbers. According to the 
analysts, the process lor handling Stellar Wind tippers began when the NR A 
liaison co-located at FBI Headquarters provided one of the analysts the 
information below the tearline from a Stellar Wind report containing one or 
more tippers. The analyst then queried FBI databases for any information 
about each tipper, such as whether the tipper appeared in any pending or 
close d FBI investigations. Th e analyst also queried the tipper against the . 
ffBPs fifV g fyQl : ' ^ database, which is the FBI's central repository 
for telephone subscriber data acquired during the course of investigations. 
In addition, the analyst checked each tipper against public source 
databases for relevant information, such as the identity of a telephone 
number subscriber. "(TS'/™/STLW / / S1/-/-OC/NF) 


After completing these database checks, the analyst drafted an 
Electronic Communication, or EC, from FBI Headquarters to the 
appropriate FBI field office. The EC described the tearline information 
about the tipper contained in the Stellar Wind report together with any 
additional information the analyst was able to locate. 

(TS/ - / - RTF - W/ /SI//OG/N P)- 


The 


ECs disseminated to field offices included 
several features concerning the nature of the information and how it could 
be used. First, the ECs advised the field offices that the information being 


provided was “derived from an establish ed and reliable sourc e” and.that.it 
Whs “being addressed by the TAU as the NtiAvv w.4 72 IS/ /NF 1 


72 (S/ - / ^F) 


Second, the ECs included a caveat about the use of the information 
being provided, stating that the information “is for lead purposes only and is 
intended solely for the background information of recipients in developing 
their own collateral leads. It cannot be used in affidavits, court proceedings, 
subpoenas, or for other legal or judicial purposes." The FBI said this 
language was included in e&ch EC to protect the source of the information 
and the methods by which it was collected. (S//NF )- 



Third, the ECs provided an explanation about the qualitative rankings 
assignedtmtheMappera^A^described 
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Fourth, the ECs instructed the field offices how the tipper s should be 
addressed. These instructions were provided as “leads for which the FBI 
had three categories: Action, Discretionary, and For Information. An Action 
lead instructed a field office to take a particular action in response to the 
EC. An Action lead was “covered” when the field office took the specified _ 
action or conducted appropriate investigation to address the information in 
the EC. A Discretionary lead allowed the field office to take whatever action 
it deemed appropriate. A field office that receives a “For Information dead 
was not expected to take any specific action m response to the EG oth r 
than possibly route the communication to the office personnel whose 
investigations or duties the information concerned. (S/ /JN1< ) 

After the FBI analyst completed this process and drafted the EC, an 
FBI Supervisory Special Agent read into the Stellar Wind program reviewed 
the EC in part to ensure that it did not reveal the source of the mformatio 
or the method by which the information was obtained. Once approved, the 
analyst entered the EC into the FBI’s Automated Case Management System 
and the receiving field offices were notified electronically to review the 

communication. (TS//SI/ /NF-) - bl, b3, 

Ea( J Hi EC typically contained multiple tippers and b7E 

therefore wSSSbBt^Sltiplf field offices. The receiving field offices 
were responsible for handling the leads that concerned tippers falling m 
their respective geographic jurisdictions. 4S//NF-)- 

Most of th< ■ ^^^SSBBMB leads that disseminated Stellar Wind 
tippers were designated Action leads. As noted, during » period the _ bl.b: 


tippers were 
lead instructed the field, office to 


The lead also instructed the field 


office to report the investigative results to the Telephone Analysis Unit. 




. bl,b3, 
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rhp '■! "i analysts told us that the focus of their 

work in the first months after the September 11 attacks was to detect what 
many believed was an imminent second attack. During this period, nearly 
all of the Stellar Wind tippers the FBI received were ffissemmated to a field 
office for investigation as quickly as possible. (S/ /NF) 

In addition to tippers containing the content of intercepted telephone 
and e-mail communications (content tippers), in approximately December 
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2001 the NSA began providing the FBI tippers derived from the NSA's e-mail 
meta data analysis (e-mail tippers). These e-mail tippers initially were 
routed to the same two analysts who were managing the telephone tippers. 
The analysts told us that the e-mail tippers were processed and 
disseminated in the same manner as the telephone tippers. Content 
tippers, which according to the analysts were received very infrequently • 
during this early period, generally were also disseminated by EC to the 
appropriate field offices, but little if any research regarding the information 
was conducted. The analysts said they considered the content tippers 
particularly time-sensitive and for that reason occasionally transmitted the 
ECs directly to the appropriate field offices or called the offices to advise, that 
the information was being loaded into the FBI’s Automated Case 
Management System. In 2002, responsibility for e-mail tippers was 
reassigned to the Electronic Communications Analysis Unit. 





February 2002, one of the two FBI analysts left thc| 

|§ after being selected for a management position in. a different 
analytical section within the FBI’s Counterterrorism Division. The 
remaining analys t became solely^respo nsible for managing the Stellar Wind 

tippers under the E^^^ T p ' £jj:a situation that continued for 

approximately the next 1 2 months. The analyst told us that while her work 
hours during this period were “ridiculous,” she did not feel there was any 
pressure to add analysts to the project because “the process was working 
well.”- (TS//SI//NF) 


In early 2002, FBI management instructed the lone 


mmtm 


111 


analyst to conduct some ot her work while physically located in the 
NSA Headquarters at Fort Meade, Maryland. This created an unusual 
arrangement for the analyst. The analyst continued to receive the NSA’s 
daily Stellar Wind reports at FBI Headquarters, and she would then drive to 
the NSA with the reports to draft the ECs (the analyst had remote access to 
FBI databases from an NSA workstation). The analyst told us that 
interaction with NSA counterparts during these daily visits was minimal. 
After the ECs were drafted, the analyst returned to FBI Headquarters to 
obtain approval to disseminate the communications to the FBI’s field offices. 
The analyst’s impression was that FBI management created this unusual 
arrangement “for show” and that its purpose was to establish an FBI 
“presence” at the NSA in connection with Stellar Wind. 

(TS / /STLW/ / SI/ / OC/N F ) - 


The analyst continued working on Stellar Wind matters until 
approximately February 2003, when a small team of FBI personnel were 
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information is discussed in Chapter Six of this report, p/ /l'U’j 


assigned permanently to the NS A to manage the FBI’s participation in the 
Stellar Wind program. 74 (S//NF) — 


2. FBI Field. .Offices- Resjpohse 
Leads — 


bl, b3, b7E 


Armrdina to the two FBI analysts responsible for managing Stellar 
’ ■’ f rom approximately 


Wind information under the 


October 2001 to February 2003; some agents in FBI field offices grew 
frustrated with the information they were receiving under the pi ogram. 
Because thc|T \ 1 ~ h3 EGs that disseminated the tippers to the 

field offices assigned most of them as Action leads, this required that the 
leads be covered expeditiously. (3//WF)- 


bl, b3, b7E 


. fo-ln-cation of FBI personnel at the NSA is discuss 


According to one of the 


analysts, agents 


responsible for covering the Action leads complained that tire lack ol _ 

background information provided in the ECs about the tippers mada it 


bl, b3, 
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Under ordinary operating procedures, investigative leads for 
international terrorism matters are set by FBI Headquarters’ International 
Terrorism Operations Section. In addition, the ECs assigning international 
terrorism leads typically identified a Supervisory Special Agent within ITOS 
as the point-of-contact for any questions field offices might have. Because 


as ilic. pUWlL^Ul-bUiitaot awa CUXJ — ^ c 

the Stellar Wind program was ■ G ' ’ ^ Xe ^ eaas , sent 

bni-irifT +>ii q pnrh t riRriod bv f.h e were not coordinate 


during this early period by the ^^^wMwm^ 
with ITOS, and the FBI Headquarters pbint-offo^^te^^m^ed m the ECs 
for any questions generally was one of the twoj|ff|| [analysts. 

■wm- 
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received calls from agents requesting additional information about the 
source of the intelligence provided in the ECs to help the agents decide 
whether there was sufficient predication to open an investigation on the 
telephone number or to issue a national security letter for subscriber 
information. - {T - S/ / - S1 - / / NF) - 

The analyst stated that in response to these calls he could only 
reiterate to the agents that the information was provided by a reliable, 
sensitive source. The analyst said this situation, produced a “dichotomy’’ 
with the tippers. On the one hand, there was a demand in the International bl,b3 
Terrorism Operations Se^on^M^^^ffices for the telephone numbers b7E 

because of their priority^ | ^status and the: prevailing concern 

that there would be a second terrorist attack- on the other h and, the limited 
and vague information contained in thefj pr - | Hj ECs caused 

some confusion and frustration among agents investigating the lead. 

(S//NF) 


Agents also complained that many tippers wer e already known to th e 

FBI from past or pending investigations and that the f , | ,w.,m 8 "NjjL 

ECsweieprO^dihg “circular reporting.” 76 However, according to oneg||j|§j] 
analyst, this generally did not occur. The analyst explained 
that an agent in the field assigned to cover a lead on a telephone number 
did not know the NS A was the source of the intelligence. Consequently, 
when the agent discovered that the number was identical to a number the 
agent waa^re^/^^^s^^ing or was aware of, it appeared to the agent 
(hat tln- r ' H simply had identified a previously known 

number, conducted some additional research that the field office likely had 
already done, and disseminated the information back to the field as new 
reporting. Because the analysts coUld hie 

intelligence, the agent did not realize the m 1 ffij reporting in 

fact reflected a new foreign connection to the telephone number. 

- (TS/ / ST L W//SI-/ / OC/NF) 



Another frustration voiced by agents to the 


analysts was that leads disseminated under the project that were 
designated “Action leads” frequently did not yield significant investigative 


76 For example, circular reporting might have occurred when the FBI passed a 
Stellar Wind-derived telephone number or e-mail address to another agency within the U.S. 
intelligence Community, that agency in turn requested the NS A to analyze the information, 
and the NSA subsequently disseminated the results back to the FBI in a Stellar Wind 
report. (TS / / STLW/ / SI / / 0 C / N - P )- 
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field offices was uneven during these early months, and their supervisors 
instructed the analysts at one point to conten t the head of each field office 
to determine the status of the leads for which each office was 

responsible. • (S//NF f 

The huh - -A.4- , ; analysts used the database they created to 

produce status reports for senior FBI officials who were read into the. Stellar 
Wind program 1 . These reports provided statistics regarding the quantity and 
.ranyng^g^is^^inated tippers, as well as brief synopses of the status of 
the[ __ [leads. The Stellar Wind program was viewed as an 

emergency response to the September 11 attacks and these status reports 
were intended to provide FBI executives information about how the program 
was contributing to the FBI’s counterterrorism efforts. (TS/ /Qt/fitF-} 
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Justice Department Office of Intelligence Policy and Review’s 
(OIPR) and FISA Court’s Early Role in Stellar Wind 


When the President Signed the first Authorization for the program on 
October 4, 2001, only two Department officials outside the FBI were read 
into the Stellar Wind program: Attorney General John Ashcroft, who 
certified the Authorization as to form and legality; and John Yoo, the Deputy 
Assistant Attorney General in the Office of Legal Counsel responsible for 
advising the Attorney General on the matter and for drafting the 
Department’s first memorandum oil the legality of the program. 78 The 
Department’s Office of Intelligence Policy and Review (OIPR) , despite its 
expertise in FISA matters, was not asked to consider how FISA might affect 
the program’s legality or implementation, nor was OIPR asked to consider 
how the program might affect the Department’s FISA operations. 

4XS^Sl//FfF) 

In this section, we provide an overview of OIPR, how James Baker, the 
head of OIPR, inadvertently came to learn about Stellar Wind soon after it 
was initiated, and the subsequent role that OIPR played in the program’s 
operation. We also describe the circumstances surrounding the decision to 
have the FISA Court Presiding Judge and his successor read into the Stellar 
Wind program, and the Court’s response to the program. 


78 Levin told us that he did not believe Yoo was read into Stellar Wind before the 
October 4, 2001, Presidential Authorization was signed, and we were not able to determine 
precisely when Yoo's read-in occurred. However, Yoo’s November 2, 2001, memorandum 
analyzes the legality of the October 4, 2001, Authorization and the draft of the November 2, 
2001, Authorization. Thus, it appears that Yoo was read into the program not later than 
November 2, 2001. ■ (TS - / - /STLW7 - /! : r I / • / QG - / WF) - 


70 


A. Overview of OIPR (II) 

At the time of the implementation of the Stellar Wind program, OIPR 
was responsible for advising the Attorney General on matters relating to the 
national security activities of the United States.™ Created shortly after 
enactment of the Foreign Intelligence Surveillance Act of 1978, OIPR 
reviewed executive orders, directives, and procedures relating to the 
intelligence community, and approved certain intelligence-gathering 
activities, OIPR also provided formal and informal legal advice to the 
Attorney General and U.S. intelligence agencies regarding questions of law 
and procedure relating to U.S. intelligence activities. In addition, OIPR 
advised the Attorney General and agencies such as the CIA, FBI, and 
Defense and State Departments concerning questions of law relating to U.S. 
national security activities and the legality of domestic and overseas 
intelligence operations. (U//-FGUO) 

OIPR also represented the United States before the FISA Court, OIPR 
was responsible for preparing and presenting applications to the FISA Court 
for orders authorizing electronic surveillance and physical searches by U.S. 
intelligence agencies for foreign intelligence purposes in investigations 
involving espionage and international terrorism. When evidence obtains 
under FISA was proposed to be used in criminal proceedings, OIPR soug t 
the necessary authorization from the Attorney General, and in coordination 
with the Criminal Division and U.S. Attorney’s Office prepared the motions 
and briefs required by the federal court whenever surveillance under FISA 

was challenged. (U) 

The head of OIPR was referred to as the Counsel for Intelligence Policy 
and was supported by two Deputy Counsel and a staff of attorneys, 
paralegals, and administrative professionals. James Baker served as the 
Counsel for OIPR from May 2001 to January 2007. 80 (U) 

B. OIPR Counsel Learns of Stellar Wind Program (U/ /F0W) 

Baker told us that while standing outside the Department one evening 
several weeks after the September 11 attacks, he was approached by an FBI 
colleague who said, “There is something spooky going on,” that it appeared 


T 9 i n September 2006, the Justice Department moved OIPR into the newly created 
National Security Division (NSD). In April 2008, NSD modified OIPR’s structure and name. 
The new organization is called the Office of Intelligence and includes operations, oversight, 
and StigahlTsections. For purposes of this report we use the term OIPR to reflect the time 
period our review encompasses. (U) 


so Baker served as Acting Counsel for OIPR from May 2001 to January 2002 and 
as Counsel from February 2002 until January 2007. Baker ofhcially resigned from the 
Justice Department in October 2007. (U) 
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foreign-to-domcstic collection was being conducted without a FISA order, 
and that some FBI personnel “were getting nervous." The FBI colleague 
asked Baker whether he knew anything about the activity, and Baker 
responded that he did not. -fFSv /-ST LW/ / SI / /OC/NF) 

Baker said that while reviewing a FISA application several weeks after 
this conversation, a particular passage regarding international 
communications “leapt out at” him. According to Baker, the passage 
contained “strange, unattributed language" and information that was "not 
attributed in the usual way.” Baker told the OIG that the information 
concerned connections between telephone numbers, but he could not recall 
if the information simply identified a link between individuals or also 
included the content of communications. - (TS/ / SI/ /NF) 

Baker asked the OIPR attorney responsible for the application about 
the information in the passage, and the attorney responded that nobody at 
the FBI would disclose where the information had come from, only that it 
was part of a “special collection.” Baker therefore contacted the FBI about 
the application. Unable to obtain any answers to his questions, Baker 
informed the FBI that he would not allow the application to be filed with the 
FISA Court. Baker said that, to the best of his recollection, he did not 
believe the application was filed with the Court. (TS / / SI / /NF) - - 

Soon thereafter, Baker spoke with Daniel Levin, who at that time was 
Serving as both Counselor to the Attorney General and Chief of Staff to the 
FBI Director. Levin told Baker that approval from the White House was 
needed before he could tell Baker about the special collection. Levin told us 
that he successfully pressed the White House for Baker to be read into 
Stellar Wind. Baker stated that David Addington, counselor to Vice 
President Cheney, was the individual who approved his clearance into the 
program. (TS / / QTLW/ / SI / / O C / NF) — 

According to NSA records, Baker was read into Stellar Wind in 
January 2002. 81 He said his read in essentially consisted of Levin providing 
him a short briefing and a copy ofYoo’s November 2, 2001, memorandum 
regarding the legality of the program. Baker told us that his initial reaction 
was that the program, and Yoo’s memorandum, were flawed legally. Baker 
said he did not consider himself a constitutional law scholar, but was 


81 Baker told us that he initially was read into the program in December 2001 by 
Levin. Baker said he later received a more formal briefing on the program at the NSA, 
where he was allowed to read the Presidential Authorizations and discuss the program with 
NSA attorneys. This formal briefing appears to be the event that the NSA considers Baker’s 
official read-in, which according to NSA records occurred on January 11, 2002, We used 
this date for purposes of calculating the number of Justice Department employees read into 
the program. (U//FOU0) 
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nevertheless surprised that while Stellar Wind was in his view “overriding a 
criminal statute” on the basis of the President’s power as Commander m 
Chief, Yoo’s memorandum did not even cite an important U.S. Supreme 
Court opinion on presidential authority during wartime, Youngstown Sheet 
& Tube Co. Baker said he believed that it is important to exercise^ some 
“humility” when dealing with national security matters because of the 
complexity and importance of the issues, and he therefore reserved final 
judgment on the memorandum until he researched the legal issues further. 
Yet Baker said his initial opinion that the memorandum was flawed legally 
did not change over time. -fTS/ /STLW/ /BI/,/OC./NF)~ 

We asked Baker whether at the time he thought the collection 
authorized under Stellar- Wind could have been accomplished under FISA. 
Baker said that his thinking on this issue has evolved over time but that he 
staunchly believed that “FISA works in wartime.” He stated that although it 
is difficult to do, FISA can be made to work under the circumstances that 
existed following the September 1 1 attacks, but that it also was easy to 
“make FISA not work” under these circumstances, 
f m / /QTLW/ fCll / OC/NF )- 

Baker cited a lack of resources as the primary impediment to using 
the FISA process, rather than Stellar Wind, to collect foreign intelligence 
following the September 1 1 attacks. Baker said that he did not believe 
OIPR as staffed in October 2001, had sufficient resources to process the 
volume of telephone numbers the NSA was tasking for content collection 
under Stellar Wind at that time. However, Baker explained that m his view 
FISA is “scalable” and that to some degree the statute’s utility is limited by 
the resources allocated to OIPR,** (T O//OTLW//SI//O C W - 

Baker also observed that to bring Stellar Wind’s content andmeta 
data collections fully under FISA authority would have required a different 
approach to the statute. Baker said that developing such an appioach 
would have been possible only by convening a working group to examine 
constitutional and practical issues. Baker, one of only th ^ ee P eop1 ^^ 
Justice Department read into Stellar Wind as of January 2002, said he did 
not have the ability or the authority to do this himself.^ Baker stated that 
his belief in this approach was informed by his own experience with an 
participation in a small, informal group composed of U.SHntelligence 
Community officials that had worked periodically since shortly before the 


82 Baker also observed that OIPR could have been staffed with detailees from the 
Department of Defense and other components within the Justice Department. (U) 

S 3 Baker also said that he did not have the legal, resources within OIPR to 
“challenge" Yoo’s November 2, 2001, legal analysis of the Stellar Wind program, althou b 
he believed it was flawed. -(TO / f STLW/ / SI/ / 0 C/NF) ~ 
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September 11 terrorist attacks to '^N- POAblnmit.. various foreign 
intelligence collection issues.^ (TS//STT W/ /SI/ /nr/NF}- 

iD, FISA Ccriafffc Is IMormedl off SteHaic WMd. (TS//SF.//KF^- 

Baker told the GIG that sometime in the December 2001 to January 
■ 2002 "odt concluded, based on his 

stellar Wind program. Baker said that tire Department’s counterterrorism 
eitote reh on good relations with the FISA Court and that candor and 
transparency 1 aje critical components of that relationship. According to 
Bake? OIPRhad a policy of full disclosure with the Court that he said 
SS rDepar-tmmrt well when problematic issue™ Bakery so^ 
hfn-iimitmrl fhp Reuartment’s record of success with FISA applications anu 
the improved coordination between tatelligence agents ami goMCO«. ° 
the strong relationship that the Department had built withtne Rouiu 
Baker believed it would be detrimental to this relationship if the Court 

learned later ttrat information from Stella r Wind was included in FIS A 

applications without notice to the Couit. (TS//STLW//3I//' » 

Raker said he raised the issue of the FISA Court not being informed 
about Stellar Wind with Levin, who first responded by suggesting ^ ^ 
Attorney General order 

the issue was being considered, Baker miuai y ag u -am fhat 

drafted a memorandum from f^*^*^*^ sfgnedt. The 
Levin edited the tdocumen and presented f^d tSLroft understood 

SliS 

The memorandum stated further. 

In t he interim I am directing you to file applications with the 
Foreign Intelligence Surveillance Court without informing the 
Surtof the existence of the Stellar Wind program or any aspect 
thereof. I am also directing you not to brief any other 

aTyhigiype of collaborative effort ultimately developed 
transition Stellar Wind's collection activities o t to bulk meta data collection, 

collection, while InitMly approved by 
one pfsA Court judge, subsequently was rejected by a second , 


individuals in. the Department of Justice, including the FBI, 
regarding Stellar Wind without my prior authorization. 

(TS / / SThW/ - / SI / / Q C / NF - ) — 

Levin told us that he, as well as Ashcroft, soon came to agree with 
Baker that the FISA Court should be made aware of the program. Levin 
said he told Ashcroft (during this time that Baker had done a remarkable 
job" building a relationship with the FISA Court that greatly benefited the 
Department’s counterintelligence and counterterrorism efforts. Levin said 
he advised. Ashcroft, “We should do what Baker thinks is right." According 
to Levin, Ashcroft agreed. -(TS / /STLW / / SI / / OC/NP) 

Levin said that he informed Gonzales and Addington at some point of 
Baker’s position that the FISA Court should be made aware of Stellar Wind, 
but said they initially rejected the idea of reading any judges into tbe 
program. Levin stated that he continued to press the issue without success. 

(TS / / ST - LW/ / SI / / OC / NF)-— . ^ 



Because this would 


However, the issue came to a head on a. weekend in January 2002 
when Baker reviewed a second FISA application that contained the strange, 
unattributed language” Baker understood to indicate that the information 
referenced was obtained from the Stellar Wind program. This second FISA 
application sought 

electronic . surveillance oi l '■■■ ■ ■ . ..u.'-'.k- 1 ■.. . 1 ,. -■(!...■ ..tn-i-i i -d- 


be the first application seeking FISA authority to monitor this particular 
subject’s telephone communications, Baker recognized that the NSA ha 
already engaged in some level of electronic surveillance in the United States 
of a domestic telephone number without a FISA order. 

(TS / / STLW/ / SI/ / OC / M Fj- 


Although Baker viewed the memorandum from Ashcroft directing him 
not to inform the FISA Court about Stellar Wind as "cover” for him not to 
inform the FISA Court about Stellar Wind, he remained uncomfortable 
about filing an application that contained Stellar Wind information without 
informing the FISA Court. Baker therefore approached the Chief of the 
Justice Department’s Professional Responsibility Advisory Office (PRAO) to 
discuss his ethical responsibilities to the FISA Court under cii cum stances 
where a FISA application contains certain information that is material to the 
Court’s decision, but Baker was not authorized to disclose the source of the 
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information 88 Baker stated that the PRAO Chief told him that he had an 
Jirmativb duty of candor to the Court, and that ±i» duty of caudorwas, 
heightened due to the ex parte nature of the FISA proceed.nga » 
concurred with this guidance, which Baker felt also was compelled by Ins 
position as a federal officer and officer of the Court, Baker sard he therefore 
concluded, and informed Levin, that he would not sign the pending 
application or present to it to the FISA Court, nor would he allow any OIPR 
attorney do so. According to Baker, Levin spoke to David Addington about 
jta situation, but Addington nevertheless declared that the Court would not 
be read into the program. (To f j STLVv f f GI / / 0 C f NF)~ 

According to Baker, the White House, the Attorney General, and Levin 
then decided that Levin, rather than Baker, would sign the FISA appheation 
and present it to Judge Claude M. Hilton, the FISA Court judge responsible 
for hearing FISA matters that weekend. 87 Baker told us tha J. he . ^ ^ 
Judge Hilton in advance that the application was being, handled in this 
manner. Levin said he brought the application to Judge Hilton s ^idenep 
and explained that he, instead of the OIPR Counsel was 
because it involved a “special classified program.” Levin told U^hMJudgC 
Hilton approved the application without asking any questions. Accoid ng to 
Levin, when he later told Addington how the matter was , 

he agreed with Baler’s position that the Court should be briefed into th 
program, Addington responded that Baker shou ld be bred for /on 
insubordination for not signing the appheation. -{TS / / S-PLW / / SI/ / O C / J>l H 

According to Baker, a consensus formed after this episode among the 
Attornty Genial, the FBI, and the White House that future FISA matters 
could not be handled in the same fashion, particularly in view °™ 
anticipated increase in FISA applications resulting from the mteHigenc 
collected and disseminated under Stellar Wind. 8 Baker said that 


35 The Professional Responsibility Advisory Office provides advice to Department 
attorneys with respect to professional responsibility issues. (U) 

86 Baker cited Rule 3.3 of the American Bar Association’s Model Rules of 
Professional Conduct as the specific rule implicated by the Ration. 

relevant oart that “in an ex parte proceeding, a lawyer shall inform the tribunal o al 
mLterial facts taown to the lawyer which will enable the tribunal to make an mformed 
decision whether or not the fad are adverse.” Baker stated that he also consulted with 
two officials from the Office of the Deputy Attorney General on the matter and tha ey 
provided the same advice as PRAO. (U) 

87 Director Mueller and Attorney General Ashcroft already had signed the 
application. (U) 

33 We asked Baker whether he thought the FBI’s restrictions on the use of Stellar 

Wind-derived leads disseminated to field offices, as described f ™?’ ^ that 

auard against including Stellar Wind, information in FISA applications. Baker stated 
hi experird with FB? record-keeping practices did not give him a high degree of 
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decision was therefore made to brief the FISA Court’s Presiding Judge, 

Royce Lamberth.** (TS/ / STLW/ - / - 5I/ /QC / M fik- 

Judge Lamberth was read into Stellar Wind on January 31, 2002. 

The briefing was conducted in the Attorney General s office at the 
Department, and was attended by Ashcroft, Hayden, Mueller, Levin, Yoo, 
and Baker. According to a memorandum of talking points prepared for the 
briefing, Ashcroft provided Judge Lamberth a brief summary of the 
program’s creation, explaining that the President had authorized a sensitive 
collection technique in response to the September 1 1 attacks in order to 
obtain foreign intelligence information necessary to protect the United 
States from future attacks and acts of international terrorism. Ashcroft said 
the NSA, at the instruction of the Secretary of Defense, implemented the 
collection, which was code named Stellar Wind. (TS/ /STLW/ /Cl/ /OC/NF)- 

According to the talking points, Ashcroft also discussed the factors 
the President considered in determining that an “extraordinary emergency 
exists” to support electronic surveillance without a warrant. The factors 
cited to Judge Lamberth paralleled those contained in the Presidential 
Authorizations , including “the magnitude and probability of death from 
terrorist attacks, the need to detect and prevent such attacks with secrecy, 
the possible intrusion into the privacy of American citizens, the absence of a 
more narrowly-tailored means to obtain the information, and the 
reasonableness of such intrusion in light of the magnitude of the potential 
threat of such terrorist acts and the probability of their occurrence. 

- {TS / / STLW/ / SI / / OG/N F) 

According to the talking points, Ashcroft stated that he determined, 
based upon the advice of the Office of Legal Counsel, that the President’s 
actions were lawful under the Constitution. Levin told us that Ashcroft 
emphasized to Judge Lamberth that the FISA Court was not being asked to 
approve the program. (TS/ /STLW/ / SI/ / OC/-NF) 

Following Ashcroft’s summary, the briefing continued in three parts. 
First, Hayden described how the program worked opeiationally. Second, 
Yoo discussed legal aspects of the program. Third, Baker discussed a 


confidence that such separation could be consistently maintained. In addition, Baker 
believed that the nature of FBI international terrorism investigations would make it difficult 
to track Stellar Wind-derived information. According the FBI OGC, Baker did not share 
with the FBI his concerns about whether its record-keeping practices would keep Stellar 
Wind information from being used in FISA applications. (TS/ / STLW /-/SI-/ / OC/-N-E) 


as The Presiding Judge for the FISA Court is appointed to a 7-year term by the Chief 
Justice of the Supreme Court of the United States. Judge Lamberth was appointed as 
Presiding Judge in 1995. (U) 
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proposal for handling FISA applications that contained program-derived 
information. • (TS// - S - TLW/ / SI/ / OC / NF) — 

Levin told us that when the briefing concluded, Lamberth 
acknowledged he was not being asked to approve the program and 
expressed his appreciation for being read in. According to Baker, Lamberth 
also remarked, “Well, it all depends on whether you can get five votes on the 
Supreme Court, but I’m comfortable with it.” For the next 4 months, until 
the end of his term in May 2002, Judge Lamberth was the only FISA Court- 
judge read into Stellar Wind. (TS / / STLW t V-SI - / - / - Q G/ N F) 

D. OSPR Implements “Scrubbing” Procedures for Stellar Wind 
Information in International Terrorism FISA Applications 

Following Judge Lamberth’s read -in to the Stellar Wind program, 
Baker implemented procedures in OIPR to address two scenarios in which 
Stellar Wind could affect international terrorism FISA applications. 90 First, 
information obtained or derived from Stellar Wind might be included in a 
FISA application to establish probable cause that the target of the 
application is a foreign power or an agent of a foreign power and that the 
target is using or is about to use a particular “facility” (a term used in FISA 
generally to refer to a specific telephone number or e-mail address) at which 
the electronic surveillance is directed. Second, a FISA application might 
target facilities that were also targeted by Stellar Wind, a situation referred 
to as “dual coverage” because the targeted communications were collected 
under two separate authorities. Baker’s procedures, referred to as 
"scrubbing” procedures, applied to initial FISA applications as well as to 
renewal applications seeking to continue existing coverage of targets 
(electronic surveillance under FISA generally is authorized for 90-day 
periods). - (b S- / - /STLWf/Sl - / f e e /-NF - )- 

Judge Lamberth required that all applications that contained NSA 
information derived from Stellar Wind or that would produce dual coverage 
of a facility be filed with him only. Baker told the OIG that the scrubbing 
process was his idea, with Judge Lamberth’s full concurrence, and that it 
had as its core principle OIPR’s obligation to inform the Court of all material 
facts contained in a FISA application. According to Baker, the scrubbing 


90 The procedures implemented by Baker only applied to international terrorism 
FISA applications, not to counterintelligence FISA applications. As Baker later explained in 
a letter to Judge Lamberth’s successor as FISA Presiding Judge, this limitation was based 
on the understanding that the Stellar Wind program targeted only certain international 
terrorist communications "and there is no reason to believe that the fruits of Stellar Wind 
collection would appear in a counterintelligence FISA application." 

~ (TS / / GTLW / - /SI / / O C / N F) 
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procedures were a means of implementing his ethical duty of candor to the 
Court without disclosing the existence of the Stellar Wind program to 
uncleared attorneys and judges. Baker also said that Judge Lamberth 
wanted to be informed of applications that contained Stellar Wind 
information and of dual coverage situations, and that Judge Lamberth 
believed that the procedures devised by Baker were an appropriate and 
acceptable means of accomplishing this, According to Baker, the scrubbing 
process made him and Judge Lamberth “comfortable the Corn t was being 
told what it needed to be told.^i (TO//STLW//SI//OC/NF) - 

We describe below the initial two scrubbing procedures implemented 
by Baker as well as the difficulties they created for the PISA application 
process. (TS / / STLW / / SI / / Q C / N - F -)— 

1. Initial Scrubbing Procedures 

Each international terrorism FISA application was "scrubbed for 
Stellar Wind information and dual coverage before if was filed. However, 
Baker, as the only person in OIPR read into Stellar Wind, was unable to 
explain to his staff why the scrubbing was being conducted. With the NSA’s 
cooperation, Baker initially scrubbed the applications without any 
assistance from OIPR staff. Baker said the time and effort he expended on 
this practice was not sustainable, and within weeks of beginning the 
scrubbing procedures Baker enlisted the assistance of OIPR s Acting Deputy 
Counsel for Intelligence Operations, Peggy SkeUy-Nolen. Skelly-Nolen stated 
to the OIG that Baker told her at that time that he “needed to tell me 
something that he couldn’t tell me,” but was able to convey that he needed 
her and the office’s assistance to process international terrorism FISA 
applications because the supporting declarations contained information that 
required special handling. (TS/ /STLW/ / SI/ /QC /NF) 

The scrubbing process, or “the program check” as it came to be 
known within OIPR, had two purposes. The first purpose was to identify 
draft applications that contained Stellar Wind-derived information in 
support of probable cause to believe that the target of the application was a 
foreign power or an agent of a foreign power and was using or was about to 
use a particular facility. The second purpose was to identify applications 
that targeted facilities that were already actively targeted under the Stellar 
Wind program. (TS / / ST LW //S I//OC / NF) - 


91 The FBI OGC told us that Baker never disclosed to it that the FISA Court was 
concerned about risks presented by the inclusion of Stellar Wind information in FISA 
applications, nor did Baker inform the FBI that OIPR implemented procedures to address 
these concerns. (TS/ /STLW/ /St/ / OC/NF) 
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To accomplish the first purpose, OIPR attorneys were required to 
identify any information in applications attributed to the NSA, even if there 
was no suggestion the information was derived from a special program . The 
OIPR attorneys provided by e-mail the relevant excerpts from the 
applications to a designated OIPR legal assistant, who in turn compiled the 
infor ma tion and transmitted it to the NSA by secure e-mail or facsimile. 
Upon receipt, the NSA conducted a check of the identified information 
against the Stellar Wind reports database, among others, to determine 
whether the information was derived or obtained from the program (as 
distinguished from being obtained by some other NSA signals collection 
activity). The NSA provided OIPR the results of its search by return e-mail 
or facsimile, writing next to each excerpt either "yes” or “no” to indicate 
whether the information was Stellar Wind-derived. Judge Lamberth did not 
require that Stellar Wind-derived information be removed from FISA 
applications, only that any such applications be filed with him exclusively 
and the Stellar Wind information identified to him orally . 92 
(TS/ /STLW//SI//QC/NF - ) - 


The second purpose of the scrub - to identify dual collection 
applications — followed similar steps. On approximately a weekly basis, an 
OIPR legal assistant requested that OIPR attorneys transmit to him all 
facilities targeted for electronic surveillance in applications scheduled to be 
filed with the FISA Court that week. The legal assistant created a single list 
of all targeted telephone numbers and e-mail accounts and e-mailed or 
faxed the information to the NSA. The NSA in turn checked the Stellar Wind 
database to determine whether any of the listed facilities were tasked for 
content collection under the program. The NSA provided OIPR the results of 
this check by return e-mail or facsimile, writing next to each facility either 
“yes” or "no” to indicate whether the facility was tasked under Stellar Wind. 
(TS/ / STLW / /SI//QC/ - N P) 




92 Baker said that, onl; 


international terrorism FISA applications 


Lamberth lncluhectstellar Wind information to support the application. 
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"Lamberth only” case to indicate it was connected to Stellar Wind 


was aware mat tne cnecKs tsaKer was icquumg uk, ^ — 

a specific compartmented program. However, the scrubbing procedures 
generated questions from OIPR attorneys and FBI agents, particularly when 
Skelly-Nolen instructed^^MPR^fmhusvJnbckjhtahhmm^knd^^j^^^^ 
descriptive 

Skelly-Nolen told us that she was not able to provide a satisfactory response 
to the questions because she did hot have the answers. (TS/ /SI//NF) 

Skelly-Nolen also stated that it was stressful to comply with the 
procedures, due in large part to the fact that the attorneys and agents 
responsible for the contents of the international terrorism applications were 
asked to follow certain procedures for filings but were not being provided an 
explanation for these measures. She said this stress was compounded by 
the concurrent anthrax: scare and the prevailing belief that there would be 
another terrorist attack. Skelly-Nolen stated that OIPR staff was acting 
based on Baker’s representations alone, and while Baker sought to assuage 
any concerns the OIPR attorneys had over these new procedures by 











FISAGour^oii^the issue^some OIPRatt^ ^ theAt j :orne y General and the 
under these circumstances and Skellv S ™ p y were not comfortable 

international terrorisxmS^HSISr ^ to u reassi § n 
that he regularly told attorneys that theydld noThavTf 11 ^' ■ Stated 
that they were not comfortable with. ° Slgn appllcatlons 

fur ther complicate d° by^th^: facT that * *7™ FISA Rations was 
authorized to approve such application ° U ° Department officials 

Deputy Attorney GeneS on^ Sf At , t0mey GeneraI and the 

Stellar Wind. 94 As mentioned nrevl m 7 eneral Ashcroft was read into 
Deputy Attorney General Wh ° S6rved as 

into the Stellar Wind program a. 1 , gust 2003 » was never read 

House Counsel from January 2000 to ^ pfbrumf 20OT° 

he recalled that Ashcroft wanted Tbnm^ ^ 2005, stated to the OTG that 
Staff, read into SteUar WiX“t Ashcroffs Chiefof 

said Ashcroft complained that it waq «* hcial ever was. Gonzales 

officials read into the program* these ^ 

Qenerlma^ t” Vho I^rXnat—f ° epUty Att °™y 

the Deputy Attorney General H Security matters in the Office of 

memorandum on “Lu Z U oonl Th ° m P s0 U' •«»*. to draft a 

Kris any FISA applications thafincluded^f g A er that he should not send 
from the Stellar Wind p™gmm Sdftm f?™? ‘T ? btataad or drived 

§ 1801(g) ? e A An rney ° eneraI ’ defined under 

Attorney General’s finding that the application ‘satisfullh Att ° rney Gcnera f based on the 
such application as set forth in [subchanter I non • the criterla and requirements of 
U.S.C. § 1804(a). (U) l sut >chapter I concerning electronic surveillance].” 50 

Ashcroft that the situation affecS^h^quafip! of thU^ 7 nGVer g0t the Sense frora 
to the White House. However, as described in adV ’ C ,! the De Partment provided 

different impression of Ashcroft’s opinion of fh ! ? i r Four ’ others had a decidedly 

™ ; „ owereu ^ 

program that he Suld^Sscusl father* "andthaUUi existence of a classified 
said he and Kris agreed that, under the circumsfan i in ! pacted FISA applications. Baker 

Thompson to sign applications if he was not fullv^rn 8 ’ a™ 3 !! n0t ap P ro P riate ^ 
related to them. -(TO/ [01/ /NF) F rmed about all of the material facts 
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program.” Kris also stated in the memorandum that his request for a 
briefing on the program had been denied and that he was aware Deputy 
Attorney General Thompson also had not been briefed on the program. 97 
(TS/ / STLW/ / SI/ / OC/ NF) — 

E. Judge Kollar-Kotelly Succeeds Judge Lamberth as FISA 
Court Presiding Judge (U) 

Judge Lamberth’s 7 -year term on the EISA Court ended in May 2002. 
On May 19, 2002, Judge Colleen Kollar-Kotelly was appointed to the Court 
to replace Lamberth as the Presiding Judge. In connection with this 
appointment, Judge Kollar-Kotelly was read into the Stellar Wind program 
and provided an opportunity to examine the Department’s analysis of the 
program’s legality. Judge Kollar-Kotelly also spoke with Baker on numerous 
occasions about the scrubbing procedures he implemented to account for 
Stellar Wind information in international terrorism FISA applications and to 
identify applications that would result in dual coverage. 

(TS / / STLW - / /SI// QG/ff g) 

1. Judge Kollar-Kotelly Modifies OIPR Scrubbing 
Procedures -(TS / /SI//N F) — 

Judge Kollar-Kotelly received her first briefing on the Stellar Wind 
program in the Attorney General’s office on May 17, 2002, 2 days prior to 
being formally appointed Presiding Judge for the FISA Court. Baker, who 
attended the briefing, told us that the presentation was similar to the 
briefing initially provided to Judge Lamberth. Judge Kollar-Kotelly had 
several questions concerning the scope of the President’s authority to 
conduct warrantless surveillance, and the Department responded that same 
day with a letter signed by OLC Deputy Assistant Attorney General Yoo that 
outlined the legal basis for the activity. The letter essentially replicated 
Yoo’s November 2, 2001, memorandum regarding the legality of Stellar 
Wind. (T S / / STLW/ / SI/ / OC / NP)- 

According to Baker, Judge Kollar-Kotelly met at the White House with 
Addington, Gonzales, and Yoo to read Yoo’s letter, but she was not 
permitted to retain a copy or take any notes. Judge Kollar-Kotelly later 
wrote in a letter to Baker that Yoo’s letter “set out a broad overview of the 
legal authority for conducting [Stellar Wind], but did not analyze the 
speeifics of the [Stellar Wind] program.” -fPSy/SI/ /NF) 
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Judge Kollar-Kotelly also requested an opportunity to review the 
Presidential Authorization initiating Stellar Wind. On August 12, 2002. she 
reviewed the October 4, 2001, Authorization. - (TS / / SI / / NP) - 

Baker said that he met with Judge Kollar-Kotelly on several occasions 
after her initial Stellar Wind briefing to discuss how OIPR had been 
handling Stellar Wind’s impact on FISA applications. Baker described for 
her the existing procedures to account for NSA information contained in 
FISA applications derived from Stellar Wind, and to identify applications 
that, if approved, would produce dual coverage of a facility. 

49S 7 fy-&T -b W/ /SI/ / OC/ NP) — 

Judge Kollar-Kotelly also was interested in identifying whether a 
facility targeted in a FISA application had been tipped to the FBI as 
Stellar-Wind derived information. Baker told the OIG that at this time he 
did not believe the FBI and NSA had the ability to track Stellar Wind tips on 
a timely basis. Baker said he mistakenly believed that as tips passed from 
the NSA to FBI Headquarters, and from there to FBI field offices for 
investigation, it would be exceedingly difficult to trace the specific source of 
the information in a sufficiently timely manner for inclusion in a FISA 
application. Baker provided his understanding to Judge Kollar-Kotelly, 
likening the Stellar Wind information in tips to the FBI as “salt in soup” that 
is impossible to extract once added. Based on Baker’s representations, 
Judge Kollar-Kotelly did not require the Department to identify whether a 
facility targeted in a FISA application was ever provided to the FBI under 
Stellar Wind.'* - f T S/ / OTLW/ / SI/ / OC/ NF) 



Judge Kollar-Kotelly decided that the scrubbing procedures 
implemented under Judge Lamberth should continue, but she directed 
H ^®R ( ^^isco^TOemcl | udmmi|^anr)1in^or^uAmdfi i |c || riptive phrase 
| ■’ ; jjj jjjj ' j |J |j ; | ' f | [as a means of 

mmuymgnertliatTa^mestargete^bythe applications were also targeted 
under Stellar Wind. Baker said that while Judge Kollar-Kotelly understood 
that instances of dual coverage would occur, she did not want to appear to 
judicially sanction Stellar Wind coverage. Baker told us his impression was 
that Judge Kollar-Kotelly “did not want to rule on the legality of the 
program” by appearing to “authorize” the NSA’s technique for collecting the 
same information the government was seeking to collect under FISA." 


93 Baker eventually learned that the FBI and the NSA in fact did have some ability 
to track Stellar Wind information. As discussed in Chapter Six, in March 2004 Judge 
Kollar-Kotelly added to the scrubbing process a check performed by the FBI to determine 
whether any telephone numbers or e-mail addresses contained in a FISA application had 
ever been provided to the FBI in a Stellar Wind report. f TS :/•/ 3TLW / /Cl/ / OC/NP) 

99 Judge Kollar-Kotelly later wrote about the dual coverage issue, in a January 12, 
2005, letter to Baker that discussed the “Stellar Wind Program and Practice Before the 

(Cont’cl.) 
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Baker said he believes Judge Kollar-Kotelly was dying to protect the FISA 
Court and did not Want the legality of the Court’s orders called into 
question.— fPS/ / - S - FLW //SI/ - / OC/NF) 

Judge Kollar-Kotelly also directed OIPR to excise from FISA 
applications any information obtained or derived from Stellar Wind. Baker 
told Judge Kollar-Kotelly that OIPR could implement this requirement using 
the scrubbing procedures already in place, and that where the FBI included 
NS A information in an application determined to be Stellar Wind-derived, 
OIPR would excise it. - (TS//STLW/ - /SI//OC/MF )- 

Judge Kollar-Kotelly also instructed Baker to alert her of any 
instances where an application’s basis for the requisite probable cause 
showing under FISA was weakened by excising the Stellar Wind 
information. In such cases, Judge Kollar-Kotelly would then decide whether 
to approve the application with the knowledge that additional relevant 
information had been excised. (TS/ / STLW / / SI - / / OC/NF) 

Even though Judge Kollar-Kotelly’s scrubbing process was intended to 
eliminate all Stellar Wind information from international terrorism FISA 
applications, she still required that scrubbed applications be filed with her 
only. In time, Judge Kollar-Kotelly relaxed this requirement and permitted 
other judges on the Court to handle these applications, although only after 
first being filed with her . /-/ - S - ThW/ / SI // OC/ NF) 

2. OIPR implements Judge Kollar-Kotelly’s Scrubbing 
Procedure -fFSfhSlA/WRj 

According to Baker and Skeliy-Nolen, the mechanics within OIPR for 
determining whether an application contained Stellar Wind information or 
targeted a facility also targeted under Stellar Wind remained essentially 
unchanged after the transition from Judge Lamberth to Judge 
Kollar-Kotelly. However, the scrubbing process became more complex. For 


FISC.” The letter memorialized the information Judge Kollar-Kotelly received from the 
government about the program and how she requested the government to proceed in 
preparing and presenting applications. On the subject of dual coverage, Judge 
Kollar-Kotelly wrote, “Without opining on [Stellar Wind]-related legal issues, I have sought 
to protect the proper functioning of the FISA process, under which separate court 
authorities are granted to conduct foreign intelligence collection against a set of targets that 
overlaps the set of [Stellar Wind] targets.” We discuss this letter in Chapter Four of this 



e xam ple, because only the Attorney General could sign the applications and 
Judge KoUar-Kotelly required that only she receive the applications (even 
after being scrubbed), Skclly-Nolen had to regularly visit the Attorney 
General’s and Presiding Judge’s residences with stacks of what Skclly-Nolen 
came to refer to as “AG-KK only” FISA applications. 

(TS / / STLW / -/ S - I - /-/ - GC/NF) 

The situation was further complicated when Ashcroft was on overseas 
travel and his signature was needed for a scrubbed application ready to be 
filed. When this occurred, the classification of the application’s signature 
page was “downgraded” and then sent to Ashcroft, by secure fax. The actual 
application was not faxed; instead, Skelly-Nolen typically included a 
statement from her or Baker with the signature page indicating that the 
application was proper and complied with the requirements of the FISA 
statute. Skelly-Nolen observed that in these cases Ashcroft essentially 
relied on her and Baker’s assessments of the applications - even though 
Skelly-Nolen was not read into Stellar Wind at this time. Scrubbed 
applications were handled similarly when Ashcroft was traveling 
domestically, although in those instances the applications could be provided 
along with the signature page if requested. 101 -( TS / / STLW / / SI / ■■ / O C/MF) ... 

Judge Rollar-Kotelly also required that hearings for the “AG-KK only” 
FISA applications and renewals be scheduled for late in the day or on the 
weekend, either in her courtroom chambers at the District Court for the 
District of Columbia or at her residence, According to Skelly-Nolen, Judge 
Kollar-Ko telly insisted on this practice so that the “AG-KK only” docket did 
not interfere with her regular court docket. From Skelly-Nolen’s perspective, 
this practice proved to be an “enormous burden,” particularly in cases 
involving applications to continue FISA coverage on targets of emergency 
authorizations. 1(32 Skelly-Nolen explained that these authorizations were, 
for “no good operations reason” that she was aware of, routinely approved 
by the Attorney General on Fridays, meaning that a FISA application had to 
be filed with the Court within 72 hours - by Monday - to continue the 
emergency surveillance coverage. However, because Judge Kollar-Ko telly 
had a regular court docket on Mondays, she required that any scrubbed 
FISA application seeking authority to continue surveillance initiated under 


101 Baker and Skelly-Nolen told the OIG that in their experience it was not unusual 
for an Attorney General or Deputy Attorney General to rely on OIPR’s representations that 
the FISA applications presented for signature satisfied the statute’s requirements, instead 
of reviewing the full contents of each application. (U/ /FOUWf 

)tn a s previously described, under FISA during this time period, when the Attorney 
General reasonably determines that an emergency situation exists prior to obtaining a FISA 
order, the Attorney General may approve the use of electronic surveillance for a period of 
up to 72 hours without an order. (U) 
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emergency authorization be scheduled with her for Sunday. Skelly-Nolen 
stated that these cases would be in addition to the renewal applications that 
also had to be heard on Sundays so the authority for the surveillance in 
those cases did not expire and the coverage lapse. 

- (T S / / STLW/ / SI / / 0 C / m - 

Baker identified another issue that stemmed from Judge 
Kollar- Ko telly ’s requirement that only she receive dual coverage 
applications. The problem arose when Judge Kollar-Kotelly was out of town 
and unavailable to hear a dual coverage application. Baker’s solution was 
either to fly the application to the place Judge Kollar-Kotelly was located, or 
to contact the NS A and request that it “de-task” the facilities that the FISA 
application was targeting. In this way, the application could be presented to 
an alternative FISA Court judge because it no longer targeted facilities that 
were also targeted under Stellar Wind. (TS / / - STLW/ / SI / / O C / NF) 

For example, Baker described a situation where the FBI was urgently 
interested in a particular individual whose telephone was currently tasked 
by the NSA under Stellar Wind. In this case, Baker instructed the NS A to 
de-task the telephone number so the FBI’s FISA application could be 
presented to a judge other than Judge Kollar-Kotelly. To pi event any gap in 
coverage between the time the NSA detasked the telephone number and the 
Court approved the FBI’s application, surveillance was initiated under 
FISA’s emergency authorization provision and then presented to a FISA 
Court judge within the requisite 72 hours. According to Baker, proceeding 
in this fashion “made everyone comfortable,” including the NSA. Baker told 
us that this situation occurred a couple of times each year. 

(TS / / STLW //SI// OC/NF) — 

According to Baker and Skelly-Nolen, these examples illustrate how 
having only the Attorney General and a single judge on the FISA Court 1 ead 
into Stellar Wind complicated the FISA process. Baker said that fairly early 
on” after being read into the program, Judge Kollar-Kotelly made several 
requests for other FISA Court judges to be read into the program. Baker 
told the OIG that these requests were generally made through him, orally 
and in writing, but was aware that on at least one occasion Judge 
Kollar-Kotelly made the request directly to Attorney General Ashcroft. 

Baker said that sometime prior to March 2004 he personally advised 
Ashcroft of Judge Kollar-Kotelly’s concerns, and that Ashcroft responded 
with words to the effect that the White House would not allow more judges 
to be read into Stellar Wind. (TG / / STLW/ / 01 / / O C / NP) - 

In a January 12, 2005, letter to Baker, Judge Kollar-Kotelly 
summarized the situation, stating, “I have repeatedly asked that the other 
members of the FISC be given access to the same information that I have 
received regarding the [Stellar Wind] program. To date, the executive 
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branch has declined to do so, citing a need to maintain the strictest secrecy 
regarding [Stellar Wind]." (TS//STLW -/ y ~ Si/ -/ QG/N - F) 

As a consequence of only Judge Kollar-Kotelly being read into Stellar 
Wind and her insistence that she alone handle applications scrubbed of 
Stellar Wind information or that involved tasking, telephone numbers or 
e-mail addresses already tasked under Stellar Wind (dual coverage), by 
November 2004 she was handling approximatelJ^Bpercent of all FISA 
applications. Judge Kollar-Kotelly also tended to hear successive 
applications regarding the same targeted facilities. She discontinued this 
practice in November 2004 and permitted other judges to hear scrubbed 
applications. Judge Kollar-Kotelly later wrote that her decision was “based 
on the operational systems” OIPR had in place to scrub applications and 
that she assured her colleagues “that they could properly decide [the cases] 
based on the information in each application, without the additional 
information on which I have been briefed, but which, to date, the other 
judges have not received.” (TS / / STLW f / SI / / QC - / - NF)- 


V. FBI Initiates Measures to Improve the Management of Stellar 
Wind Information -fS-f-fEF)- 

Following the terrorist attacks of September 11, the FBI had 
reallocated personnel and resources to counterterrorism operations, and 
established the Telephone Analysis Unit (TAU) to exploit telephone 
communications data. We described above and 

analysts from this unit was reassigned to which 

was responsible for handling the Stellar Wind reports proWaed by 'the NSA, 

Wt W) 



would support FBI int< 


program was one source for obtaining this 


In approximately May 2002, the TAU was renamed the 
Communications Analysis Unit (CAU) and became one of the units within 
the newly created Communications Exploitation Section (CXS). According to 
the first Acting CAU Unit Chief, the FBI's vision for the unit waSthstfht 


.tions byj 
The Ste llar Wind 
(ST/NFF 


In this section, we describe changes the FBI implemented in late 2002 
and early 2003 to manage the intelligence it received under Stellar Wind. 
These changes included attempts to improve coordination with the NSA, 
implement a more formal program to receive intelligence from the NSA and 
disseminate it to FBI field offices, educate the FBI field offices about the 
value of the intelligence and FBI Headquarters’ expectations concerning its 
use, and assign a small team of FBI personnel to work full-time at the NSA 
on Stellar Wind. (S//NF -)- 
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A. CAU Acting Unit Chief Evaluates FBI Response to Stellar 
Mmd 

' When the first CAU Unit Chief arrived at FBI Headquarters in 
September 2002, CXS was newly established and most of the Section’s 
15-20 staff was there on temporary duty assignments, The CAU was staffed 
similarly at this time, but also contained some professional support 
employees from other divisions at FBI Headquarters. (S//-NF-)- 

The CAU Unit Chief said that the CAU’s mission was to support FBI 
international terrorism investigations - al Qaeda investigations in particular 
— by analyzing telephone calling activity and e-mail communications. He 
explained that prior to September 11, 2001, the FBI analyzed telephone 
numbers received 

against the FBI’s B 

repository for telephone subscriber data. However, he said the FBI’s 
database at that time was relatively small and had limited analytical 
capability. In the wake of the September 1 1 attacks, the FBI gained access 
to additional tools and began to utilize more sophisticated analytical 
techniques. Stellar Wind was one of those new tools. 

(TS/ / STLW/ /SI// OC/NFj - 

The CAU Unit Chief said that after he was read into Stellar Wind in 
late September 2002, it was clear to him based on conversations with the 
CXS Acting Section Chief that the FBI wanted to increase its participation in 
the Stellar Wind program. As a counterterrorism agent in the FBI’s Chicago 
field office, the Unit Chief had some exposure to Stellar Wind in the form of 
— iMM ieads. He told us that he had recalled thinking the 
leads were "stupid” and “not sensible,” He also said that he had been 
critical of the leads because they did not provide any context to the 
information, such as h^w^^^y^dj^m^kLH^stated that the leads did not 
adequately explain rankings associated with the 

telephone numbers, and the leads were not sufficiently specific as to what 
action the field offic e, was expected to tak e. In his view, the intelligence 

jECs was not “actionable. 


The Unit 


disseminated by the 

Chief told us that he could not figure out why FBI Headquarters was 
“pushing this stuff out” after September 11, and that other agents in the 
field shared his views. 103 -( TS//STLW/ /SI//OC/N - F )- 
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and that this resulted in a flood of telephone numbers to the FBI. Thus, it is 


103 As previously described, former NSA Director Hayden told us that immedimUy 
following the September 11 terrorist attacks, the NSA modified the agency’s collectionBB 


that 
(Cont’d.) 
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After becoming the acting Unit Chief for the CAU and reviewing bow 
the FBI was handling the St ellar he learned that there 

was no unit that oversaw the[ _ SH 1 IH GSflti . and no guidance for how 
the NSA information should be processed by FBI analysts, He also said that 
the process in place - essentially re-typing into ECs the tearline information 
contained in Stellar Wind reports - merely “regurgitated” information that, 
by itself, was not actionable. He Was not critical of the FBI analysts 
responsible for drafting the ECs, who simply performed this task as 
directed. Rather, he believed the process suffered from a lack of leadership. 
He described the FBI’s involvement in Stellar Wind up to this point as 
“happenstance” and said the FBI did not have “a real good handle on it.” He 
said that the deficiencies he identified were attributable in part to the 
significant resource challenges the FBI encountered after September 11, but 
he nevertheless considered the FBI’s effort to respond to the Stellar Wind 
information as “half-baked.” He said he therefore set about implementing 
changes within the CAU to better organize this effort, which he believed 
would improve the quality of the intelligence disseminated to FBI field 
offices. (TS / / ST - bW/ / 01 / / O C / NF) ~ 


FBI In creases Cooperation with NSA and Initiates 
Project to Manage Stellar Wind Information 
fr 
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The CAU Unit Chief said that the first step he took to improve the 
FBI’s involvement in Stellar Wind was to detail to the NSA one of CAU’s 
temporary duty special agents. He instructed the agent to form a working 
group at the NSA to identify any problems and evaluate the quality of the 
information provided in the NSA’s Stellar Wind reports, as Well as the 
information that the FBI reported back to the NSA about tips. 104 The CAU 
Unit Chief said he took this step so that the NSA gained a “case agent’s 
perspective” on the type of information useful to FBI field offices, and also to 
explain to the NSA that the information that could he disseminated about 
the tippers should include “context” and “clarity” sufficient to justify the FBI 
conducting an inquiry under the FBI’s investigative guidelines. 105 He said 
he did not believe that the NSA’s interest in obscuring the “sources and 
methods” associated with the information had to compromise the quality of 
the information provided to the FBI. He also said that the NSA needed to 


FBI agents’ early frustration with leads that provided telephone numbers was attributable 
in part to the leads generated under this NSA collection activity. (TS / / STT;W / /Gif / 0 C/NF) 1 

w The CAU Unit Chief recalled that the NSA had expressed frustration that the FBI 
never provided the NSA any responses to the tipped information. — fS/ /NP) 

:< U FBI international terrorism investigations at this time were governed by the 
Attorney General Guidelines for FBI Foreign Intelligence Collection and Foreign 
Counterintelligence Investigations. (U) 
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understand how the FBI investigated intelligence that it received, and that 
FBI agents did not have to know the specific sources and methods used to 
acquire information in order to effectively investigate the information. 


The CAU Unit Chief said that this: liaison effort occurred over a couple 
of weeks, with the temporary duty agent driving to the NS A daily. According 
to the Unit Chief, the agent explained to NSA personnel what the FBI was 
permitted to do with certain types of information and that the NSA would 
receive more feedback from the FBI if the quality of the disseminable 
information about the tippers improved. The Unit Chief told us that 
following this exchange the NSA improved the Stellar Wind reports by 
providing better information in both the compartmented and tearline 
portions of the reports, -- (S/ /NF) 

In addition, the CAU Unit Chief told us that he took steps to increase 
cooperation within the FBI between CAU, which was part of an analytical 
section that supported counterterrorism investigations, and FBI 
Headquarters’ International Terrorism Operations Section, which was 
responsible for overseeing FBI counterterrorism investigations. The Unit 
Chief said that based on his experience in the field working 
counterterrorism cases, he believed it was important that the CAU analysts 
consult with agents in the operational section about leads the CAU 
proposed to set in the ECs. While he was confident the CAU analysts could 
identify logical investigative steps, he thought they should nevertheless 
coordinate with the operational personnel to see if there was agreement and 
to determine whether a lead potentially could affect any ongoing operations 
that the CAU was not aware of. He also noted that his CAU Unit Chief 
successors discontinued this practice, a decision he disagreed with and 
complained about to the Section Chief for CXS because he believed the 
program risked losing a measure of effectiveness and efficiency as a 
consequence. ■ (S//N - F ) — 

Another step the CAU Unit Chief took relating to the FBI’s 
management of Stellar Wind information was to open an administrative file, 
or “control file,” to serve as the repository for all communications that the 
CAU sent to the field offices containing Stellar Wind information, as well as 
all communicadons the CAU received from field offices reporting tire results 
of the investigative activitytakerU^«sMnsc to assigned leads , 106 As 
explained previously, the communications had been 


disseminated from a subfile associated with the FBI’s international 
terrorism investigation of the September 11 attacks. In the EC requesting 
that a control file be opened for Stellar Wind information, the CAU Unit 
Chief wrote that. ‘'a dedicated control file for this project will better serve the 
specific needs of the special project and will add an additional layer of 
security for the source.” (TS/ / BTLW/ / SI / / OC / NF) - 

A control file for Stellar Wind information was ope ned on 
September 30, 2002, and given the designation !- ■- _ - j From that 

point forward, all E Cs that dissem inated Stellar Wind tips Were sent in 
connection with the Ifr I rUcon trol file. 107 The ECs were classified at 
the Secret level and, similar to the ly^ig^i^^lf-rn W f/^A'A ECs, included a 
vague explanation about the source of the information and a caveat 
concerning its used™ - (TS//STLW/ - /3I / / OC/ NF) 
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J07 The Unit Chief told us that Director Mueller held a telephone conference call in 
October 2002 with the heads of all FBI field offices and advised therr ith^ ^ ^T^ 
Headquarters was working to improve the process for disseminating Bfef&l&iU -sN 
information to the field offices by adding both context and clarity to the communications. 
Director Mueller expressed his expectation that the offices would act on the information. 
According to the Unit Chief, Director Mueller essentially was trying to sell the program and 
ensure the “tool” was being used. Director Mueller told the OIG that he did not recall 
having specific discussions with the heads of FBI field offices about Stellar Wind 
information. (T8 / 7 
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Several months later, in January 2003, the CAU Unit Chief sent an 
EC to all FBI field offices seeking “to clarify the mission of [CAU] ... as well 
as to describe this unit’s distinct role in the FBI’s participation in the global 
war on terror.” The EC emphasized CAU’s capabilities in examining 
telephone calling activity and its liaison function with members of the IJ.S. 
Intelligence Community that are “in a unique position to provide potentially 
actionable intelligent 
from the CAU 
investigative 


C. FBI Assigns CAU Personnel to NS A on Full-Time Basis 
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The CAU Unit Chief also assigned a team of FBI personnel to the NSA 
on a full-time basis to manage Stellar Wind information. The Unit Chief told 
us that shortly before his temporary duty assignment to FBI Headquarters 
was set to expire, he and the CXS Acting Section Chief briefed Director 
Mueller’s assistant — and later Director Mueller — about the role they 
recommended that the FBI take in the Stellar Wind program. The CAU Unit 
Chief recommended co-locating at the NSA approximately four FBI agents 
and analysts with remote access to FBI information systems. He likened the 
suggestion to a “task force environment" that would introduce the FBI’s 
investigative skills at the beginning of the NSA s analysis of Stellar Wind 
information. Director Mueller approved the recommendation and told the 
CAU Unit Chief to implement it. (S/ /MF ) - 
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facilitate the co-location was finalized in 
December 2002, and in February 2003 a CAU team began its co-location at 
the NS A to manage the FBI’s involvement in Stellar Wind. This co-location 
continues today. (TS//GTLW//SI/ /GC/FF) ' 


VI. OSG Analysis (U) 

In analyzing the Department’s and the FBI’s involvement in the NSA’s 
expanded signals intelligence collection activity after the September 11 
attacks, it is important, to recognize the exceptional circumstances that 
existed at the time. Many Department and FBI officials emphasized to us 
the sense of crisis and alarm during this period, and noted the widely 
shared concern within the Intelligence Community that a second wave of 
attacks was Imminent. The Stellar Wind program was conceived and 
implemented amid these challenging circumstances. (S//N.F)- 

This chapter described the role of Justice Department and FBI 
officials, in the inception and early Implementation of the Stellar Wind 
program, including the Department’s initial reviews of the legality of the 
program.. (TS//SI//NF)- 

We believe that a significant problem during this early phase of the 
Stellar Wind program was the lack of a sufficient number of Justice 
Department attorneys read into the program to conduct an analysis of the 
program’s legality. The White House - and according to Gonzales, the 
President - determined who within the Department Was permitted access to 
the program. We believe that Attorney General Ashcroft, who met frequently 
With the President on national security matters, was in a position to 
personally advocate for the read-in of an adequate number of attorneys 
necessary for the Department to perform a thorough and factually accurate 
legal analysis of the program. We know that Ashcroft’s request that his 
chief of staff David Ayres and Deputy Attorney General Larry Thompson be 
read into the program was not granted. But because Ashcroft did not agree 
to be interviewed, we were unable to determine from him whether he sought 
additional Department read-ins to assist in the legal analysis of the 
program, how hard he may have pressed lor these additional resources, or 
whether he believed he was receiving adequate legal advice about the 
program from Yoo alone. - (TS/ /SI/ /NF -)— 

As described in this chapter, John Yoo Was the only Department 
attorney read in to work on the legal analysis supporting the program from 




September 2001 through May 2003. 109 As described in Chapter Four, 
Department officials who succeeded Yoo concluded that the analysis Yoo 
produced was significantly flawed and found the legal basis for aspects of 
the program to be lacking. We believe that reading in only one Department 
attorney to analyze the legality ol the program impeded the Depai Intent s 
ability to conduct a thorough and factually accurate legal analysis, and 
undermined the Department’s early role in the program. In Chapter Four 
we discuss the harm that resulted in late 2003 and early ^2 004 from the 
Department’s highly restricted access to the program, (TO //SI/ /NF) 

We also described in this chapter how the harm attributable to the 
Justice Department’s insufficient early involvement in the program extended 
beyond conducting an analysis of the program’s legality. The Justice 
Department’s relationship with the FISA Court was put at risk by not having 
officials from OIPR and members of the FISA Court read into Stellar Wind 
when program-derived information started being disseminated as 
investigative leads to FBI field offices. In our view, it was foreseeable that 
Stellar Wind-derived information would be included in FISA applications. 110 
OIPR Counsel Baker told us that the Department’s counterterrorism and 
counterintelligence efforts rely on good relations with the FISA Court and 
that candor and transparency are critical components of the relationship; 
Baker attributed the Department’s record of success: with FISA applications 
and the improved coordination between intelligence agents and prosecutors 
to the Strong relationship that the Department built With the Court. Balcei 
believed, and we agree, that it would have been detrimental to the 
relationship if the Court learned that information from Stellar Wind was 


109 As Was the case with Ashcroft, because Yoo did not agree to be interviewed we 
were unable to learn from him what if any efforts he made either within tire Department or 
at the White House to advocate for additional attorneys - including his supervisor in OL.C 
to be read into the program to assist in his legal analysis. However^ in his book “War by 
Other Means," Yoo wrote of his experience Working on the Stellar Wind program: 

While meeting with Ashcroft alone reflected the importance of the issues, it 
also placed me in a difficult position. I could not discuss certain matters 
with my DOJ superiors, or rely on the collective resources of OLC, which 
usually assigned several attorneys to work on an opinion. Operational 
security demanded by the war on terrorism changed some of OLC’s standard 
operating procedures. 


War by Other Means at 101 . (S//NF)- 

lio 'j'he restrictions the FBI imposed on the use of progi am-derived information 
that it could be used for “lead purposes" only and not for “legal or judicial purposes” (such 
as affidavits) - reflected a good faith and reasonable effort. However, such restrictions 
could not ensure that program-derived information would not appear in FISA applications. 
Indeed, this eventuality led to Baker’s discovery of the program. (TO/ / 0TLW / f 01/ / 0 C/NFf 
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included in FISA applications without the Court being told so in advance. 

Yet we are not aware of any effort or consideration on the part of 
Attorney General Ashcroft or officials at the White House to account for 
Stellar Wind’s impact on Justice Department FISA operations by reading in 
any OIPR officials or members of the FISA Court, In fact, as we described in 
this chapter, Baker was read into Stellar Wind only after hearing from an 
FBI colleague that “there is something spooky going on” with the collection 
of foreign- to-U.S. communications and subsequently reviewing a FISA 
application that contained “strange, unattributed” language that the FBI 
would not explain to him. Baker was read in when Daniel Levin, then 
Counselor to Ashcroft and Chief of Staff to Mueller, pressed White House 
officials for the clearance. - (TS / / STLW ff SI-/-/ OC/NF) 

Moreover, White House officials initially rejected the idea of reading in 
members of the FISA Court, and then took no action even as Levin, who 
together with Ashcroft agreed with Baker that the Court needed to be 
informed about the program, continued to press the issue. It was not until 
Levin was required to sign and file a FISA application that Baker refused to 
handle because it contained Stellar Wind-derived information that the 
decision was made to read in a single judge (Presiding Judge Lamberth, 
followed by Presiding Judge Kollar-Kotelly). -(TS/ /STLW/ /SI/ /OC/NFj- 

The decisions to read in Baker and a member of the FISA Court, 
which in our view were unnecessarily delayed, were important steps in 
preserving the relationship the Justice Department had built with the 
Court, However, we believe that once Stellar Wind’s impact on the Justice 
Department’s FISA operations became evident, limiting read-ins to a single 
OIPR official and a single FISA Court judge was unduly restrictive and 
short-sighted. This chapter described how the scrubbing procedures 
imposed by the FISA Court and implemented by OIPR to account for Stellar 
Wind-derived information created concerns among some OIPR attorneys 
about the unexplained changes being made to their FISA applications. The 
scrubbing procedures also substantially distorted the assignment of cases 
to FISA Court judges and by Novemb^^)04 resulted in Judge 
Kollar-Kotelly handling ap proximate l)|jj|| percent of all FISA applications. 

In our view, once Stellar Wind began to affect the functioning ol the FISA 
process, OIPR and the FISA Court effectively became part of the program’s 
operations and the number of OIPR staff and FISA Court judges read into 
Stellar Wind to manage the impact should have increased. 

(TS/ / STLW/ / SI/ / OC/ NF ) — 

This chapter also described the FBI’s handling of Stellar Wind-derived 
information in the initial weeks and months of the program. The FBI’s chief 
objective during this period was to expeditiously disseminate 
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program-derived information to FBI field offices for investigation while 
protecting the source of the information and the method by which it was 
obtained. We concluded that the FBI’s procedures to meet th ^^^g£| 
Generally were reasonable. The FBI personnel assigned to th 


T\f j developed a straightforward process for receiving Stellar Wind 
reports, reproducing the information in a non-compartmented, Secret-level 
format, and disseminating the information in Electronic 
or. ECs, to the appropriate field offices for investigation. Th* ? | 1 1 
■■IbCs disseminated to FBI field offices also placed appropriate 
tmmkms on how the information could be used, instructing field offices 
that the information was “for lead purposes only” and could not be used for 
any legal or judicial purpose. FBI personnel at the field offices we visited as 
part of our review generally were familiar with the lestrictions. (S//NF) 

However, we found that the exceptionally compartmented nature of 
Stellar Wind created deficiencies in the FBI’s initial process for handling 
program-derived in^^^^^^^^^^^^grstandably frustrated agents 
assigned to leads. The limited resoui ces 

allocated lo i'k [~ ' • j humi-'' , ivd the analysts ability to 

enhance Stellar Wind information with relevant FBI or public source 
information before dissemm^in^ead^^ield offices for investigation. . 

More significantly, the £11 T ES was prohibited from disclosing 

information that agents traditionally w glJccusto^^ Uy^ceivmg with 

leads that required investigation. TheSHBuMI l EGs . . 

consequently suffered from vagueness about the source of the information 
being provided and lacked factual details about the individuals allegedly 
involved with international terrorism and with whom the domestic numbei s 
being disseminated possibly were in contact. (0/7 NF) 


We found that the FBI sought over time to address these deficiencies 
and improve the effectiveness of its participation in the Stellar Wind 
program. In April 2002, transmitting Stellar Wind-derived leads to FBI field 
offices became a priority of the Communications Exploitation Section, and 
within it, the Communications Analysis Unit (CAU). The first chief of the 
CAU assigned a team of FBI full-dmc at the NSA on , 

Stellar Wind and to initiate the| >roject to manage the FBI’s 

participation in Stellar Wind. As we discuss in this chapter and in Chapter 
Six, these measures enhanced the FBI’s knowledge about Stellar Wind 
operations and gave the NSA better insight about how FBI field offices 
investigated Stellar Wind information, which improved Stellar Wind reports 
and the leads that were disseminated to FBI field offices. 

(TO/ / STLW/ / SI/ / QC/ m 
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LEGAL REASSESSMENT OF STELLAR WIND 
|MAY 2003 THROUGH MAY 2004) -f&/WW 

By early 2003, while the operation of the Stellar Wind program had 
evolved, particularly with respect to the means by which intelligence from 
the program was provided to the FBI, the program still remained legally 
premised on John Yoo’s November 2001 and October 2002 Office of Legal 
Counsel memoranda. (TS/ /SI/ /N - F -) — 

This chapter describes the pivotal period between May 2003 and May 
2004 during which Yoo’s departure from the Office of Legal Counsel and the 
arrival of new officials at the Justice Department resulted in a 
comprehensive reassessment of the Stellar Wind program s legal basis. This 
legal reassessment led to a contentious dispute between the Justice 
Department and the White House on the legality of important aspects of the 
program. This dispute eventually resulted in modifications to the operation 
of the program, and also contributed to the decision to place at least one 
aspect of the program under FISA authority. (TS//STLW/ /SI//QC/NF) - 

Section I of this chapter discusses how personnel changes within the 
Office of Legal Counsel led to a re-examination of Yoo’s legal analysis, 
culminating in a Justice Department legal position against continuing to 
certify the program and the resulting dispute with the White House. Section 
II describes how, faced with the prospect that the Attorney General, Deputy 
Attorney General, FBI Director, and other senior Department officials would 
resign in March 2004 if the program continued unchanged, the White House 
agreed to modify the program to conform it to the Department s revised legal 
analysis. (TS/ /SI/ /NP) - ~ 


L Justice Department Reassesses Legality of Stellar Wind Program 

-fFS AWW- 

A. Overview of Office of Legal Counsel (U) 

One of the responsibilities of the Assistant Attorney General for the 
Office of Legal Counsel (OLC) is to assist the Attorney General in his 
function as legal advisor to the President and all Executive Branch agencies. 
OLC drafts legal opinions for the Attorney General and also provides its own 
opinions in response to requests from the Counsel to the President, various 
agencies of the Executive Branch, and offices within the Department of 
Justice. OLC often deals with complex legal issues on which two or more 
agencies are in disagreement, and provides legal advice to the Executive 
Branch on constitutional questions, including the review of pending 
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legislation for constitutionality. Executive Orders proposed to be issued by 
the President are reviewed by OLC as to form and legality, as are other 
matters that require the President’s formal approval.. OLC also reviews 
proposed orders by the Attorney General and all regulations requiring the 
Attorney General’s approval. (U) 

B. Personnel Changes within Office of Legal Counsel |Uj 

John Yoo advised Attorney General Ashcroft and White House officials 
on the Stellar Wind program from the program’s inception in October 2001 
through Yoo’s resignation from the Department in May 2003. Upon Yoo's 
departure, Patrick Philbin told the OIG that he was selected by the White 
House to assume Yoo's role as advisor to the Attorney General concerning 
the program. 111 With this personnel change came a fresh review of the legal 
underpinnings of the Stellar Wind program. We describe in the following 
sections the circumstances leading to what one official described as "the 
great rethink” of the program. - {TS //SI//N - F - ) - 

1, Yoo’s Role in the Program 

(October 2001 through. May 2003) (U) 

On September 11, 2001, and through November 2001, Daniel Koffsky 
was the Acting Assistant Attorney General for OLC. Koffsky was not read 
into the Stellar Wind program. Jay Bybee served as Assistant Attorney 
General for OLC from November 2001 until March 2003, when he became a 
judge on the U.S. Court of Appeals for the Ninth Circuit. 112 Bybee also was 
never read into the Stellar Wind program. As discussed in Chapter Three, 
John Yoo, a Deputy Assistant Attorney General in OLC, had sole 
responsibility within that office and within the Department of Justice for 
developing the legal analysis relating to the Stellar Wind program until May 
2003. 113 Bybee told us he was not aware at the time that Yoo was drafting 
legal opinions in connection with a compartmented program. -(TS - //SI/ /NF)- 

Bybee told us that the OLC normally adheres to a tradition called the 
"two Deputy rule,” so that OLC opinions are reviewed by two OLC Deputy 
Assistant Attorneys General before going to the OLC Assistant Attorney 
General for approval. Bybee said that the purpose Of this rule is to ensure 


1,1 On June 1, 2003, Philbin became an Associate Deputy Attorney General. 
However, he told us that he still technically remained a Deputy Assistant Attorney General 
in OLC and was thus “dual-hatted.” (U) 

112 By bee was nominated by President Bush to serve on the Ninth Gircuit in May 
2002 but was not confirmed by the Senate until March 2003. (U) 

os y 00 's major opinions about electronic surveillance and Stellar Wind are 
summarized in Chapter Three. -fF0//QI//Hi'j 
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the quality of the legal research and soundness of the legal analysis. In 
addition, Byhee stressed that the Assistant Attorney General must be aware 
of all opinions that issue from the QLC. Bybee said that the OLC Assistant 
Attorney General has an obligation to “see the whole picture” and is the only 
person in the office who knows the full range of issues that are being 
addressed by the QLC. Bybee also said the Assistant Attorney General is 
the only official in that office who can assure that OLC opinions remain 
consistent. Bybee stated that the Assistant Attorney General, as a 
Senate-confirmed official, has ultimate accountability for the work of the 
office. Bybee noted that, by contrast, the Deputy Assistant Attorney 
General position, though political, does not require Senate confirmation. (U) 

Bybee told the OIG that it would not be unusual for a Deputy 
Assistant Attorney General such as Yoo to have direct contact with the 
White House for the purpose of rendering legal advice. Bybee stated that it 
is “not clear” whether or to what extent the Attorney General needs to be 
kept informed of such contacts. However, Bybee said that the Attorney 
General may appropriately decide to ask a single OLC attorney to work on a 
particular project, but that it is “not the White House’s call” to make such 
assignments because the White House may not be aware of what advice the 
OLC is providing to other Executive Branch agencies. Bybee told us that 
during his tenure as Assistant Attorney General he did not know that Yoo 
Was working alone on a sensitive compartmented program, and he had no 
knowledge of how Yoo came to be selected for this responsibility. (U) 

Philbin said he believed that White House Counsel Gonzales and Vice 
President Cheney’s Counsel David Addington had selected Yoo to draft the 
OLC’s opinions on Stellar Wind and other national security programs, and 
that Yoo was the “obvious choice” to assume this role because of his 
expertise in war powers issues and the authority of the 
Commander-in-Chief. 114 (S / /NF)- 

Gonzales told the OIG he understood that Yoo had asked others 
within OLC to help out with specific legal issues during this period without 
telling them what they were being asked to assist with, and Yoo then 
aggregated that work into his memoranda concerning electronic surveillance 
and the Stellar Wind program. Gonzales also stated that Yoo did not 
consult with any experts outside the Department in drafting his 
memoranda. 115 (TS/ /S - i //N'Fj 


in As discussed in Chapter Three, Yoo had been given responsibility for working on 
national security issues prior to the inception of the Stellar Wind program. (U) 

i is When Gonzales testified before the Senate Judiciary Committee on February 6, 
2006, he stated that although he was not at the Department when the program 
commenced, “I suspect - in fact I'm fairly sure - that there were not discussions with 

(Cont’d.) 


101 

TOP SECRET/ /STLW//I1CS/SI/ -Y OROOH/NOFOR - H 


As noted above, neither Yoo nor Ashcroft agreed to be interviewed for 
the OIG’s investigation. Other witnesses gave the OIG various accounts of 
Yoo’s interactions with Attorney General Ashcroft and with the White House 
concerning the program. Gonzales told us that Yoo regularly advised 
Ashcroft on the legal aspects of the program so that Ashcroft could continue 
to certify it as to form and legality. Gonzales also said that it was 
incumbent on Ashcroft as Attorney General to satisfy the Department's legal 
obligations regarding the program. Gonzales told us he thus understood 
Yoo’s opinions as representing the opinions of the Department. However, 
Gonzales acknowledged that White House officials consulted with Yoo and 
sought his advice without going through the Attorney General or Bybee - 
Yoo’s supervisor — although Gonzales also said they did not seek 
Department approval from Yoo concerning the Stellar Wind program. 

fTS / ySh/ f- NF t- 

Other witnesses described their concerns regarding Yoo’s direct 
contacts with the White House, and with Addington and Gonzales in 
particular. Philbin said he told Addington that Yoo’s direct access to 
Addington on legal matters was “not a good way to run things,” referring to 
the lack of oversight of an OLC Deputy Assistant Attorney General by a 
supervisor. Philbin stated that there was nothing wrong with assigning a 
project to a subordinate, but not without the head of the office knowing 
what the subordinate was doing. (U) 

Jack Goldsmith told us that when he became the Assistant Attorney 
General for the Office of Legal Counsel in October 2003, he learned that 
Yoo’s contacts with the White House had had the effect of cutting the 
Attorney General “out of the loop,” a practice Goldsmith said he resolved not 
to continue with any OLC attorney. (U) 

Goldsmith also told us the White House had wanted Yoo to replace 
Bybee as the Assistant Attorney General for the Office of Legal Counsel 
following Bybee’s confirmation as a judge on the Ninth Circuit, but that 
Ashcroft blocked the move. Yoo resigned from the Department in May 
2003. 116 (U) 


outside expertise at the Department, although I don’t know for sure.” An NSA Associate 
General Counsel for Operations told the OIG that Yoo visited the NSA for a briefing about 
the program at some point after he had drafted his November 2, 2001, legal memorandum. 

f 

us i n addition to working on the legal analysis for the Stellar Wind program while 
at the Justice Department, Yoo also worked on at least one other project involving a Top 
Secret compartmented detainee interrogation program. In contrast to the Stellar Wind 
program, the OIG determined that at least three OLC attorneys, including Bybee and 
Philbin, worked on the program’s legal analysis with Yoo or participated by supervising his 
work In addition, attorneys from the Department’s Criminal Division and from other 

(Cont’d.) 
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2. PMIMn. Replaces Yoo (XI) 

Patrick Philbin joined the Department as a Deputy Assistant Attorney 
General in the Office of Legal Counsel on September 4, 2001. 117 He was 
read into the Stellar Wind program in late May 2003, just before Yoo left the 
Department. Philbin said that he, accompanied by Yoo, was read into the 
program by Addington in Addington’s office in the Old Executive Office 
Building. Philbin told us that Addington provided an overview of the 
program, describing the two basic categories of collection as “content” and 
“meta data.” Philbin said that later, based on his legal analysis of the 
Stellar Wind program, he developed the “three baskets” terminology to 
describe more specifically the three types of collections. 

-fp syy - sTLW/ - / si / / oc / m 

Philbin said he was told by Addington he was being read into the 
program because Yoo was leaving the Department and another attorney was 
needed to review the threat assessments that supported the Presidential 
Authorizations and to then advise the Attorney General on recertifying the 
program as to form and legality.! 18 Philbin said he also was told that he and 
the Attorney General were the only Justice Department officials who were 
supposed to be involved in this “review and recertification” process. Philbin 
told us he was aware that OIPR Counsel James Baker had also been read 
into the program; however, Philbin stated that Addington told him he should 
not discuss the program with Baker and should only advise the Attorney 
General on the program. Philbin said he believed Addington did not want 
Philbin speaking with Baker about the program because Addington had 
always taken the position that the program should be kept as 
compartmented as possible. 119 -(T-S/ /'SI/ /NF) — 


agencies were regularly consulted by Yoo in his drafting of the legal memoranda on the 
legality of this program. Yoo told the Department’s Office of Professional Responsibility that 
Attorney General Ashcroft determined who was allowed to work on the memoranda for the 
detainee interrogation program. Transcript of Interview of John Yoo by Office of 
Professional Responsibility, June 7, 2005, at 12. (T3//3TIAV//31/ /OC/NF) 

n? prior to joining the Department Philbin had been at a private law firm and had 
specialized in telecommunications law. (U) 

ns When asked whether he had any knowledge of the program prior to being read 
in, Philbin said he did not, but he recalled that in the fall of 2001 he had a discussion with 
Yoo about some general electronic surveillance issues. Yoo told Philbin that Yoo was told to 
work alone on this particular matter, Yoo did not state who had given him this instruction. 
(T3//0I//kfT 

119 Baker told us he was not similarly advised to avoid discussions with Philbin 
about the program, nor was he aware that Addington had instructed Philbin not to discuss 
the program with him. In fact, according to Baker, Philbin initiated several conversations 
with Baker about the operational details of the program as Baker understood them at the 
time. (U) 
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The day after being read into the program, Philbin moved from the 
Office of Legal Counsel to the Office of the Deputy Attorney General to 
become an Associate Deputy Attorney General, although technically he still 
retained his OLC Deputy Assistant Attorney General position and was thus 
“dual-hatted.” Philbin took over the “national security portfolio” from David 
Kris, who had recently left the Department. Philbin stated he was 
“somewhat concerned” that he would be advising the Attorney General on 
the Stellar Wind program even though Deputy Attorney General Larry 
Thompson, Philbin’s supervisor, was not read into the program. However, 
Philbin said he anticipated at the outset that his work on the program 
would not require a lot of his time. -( 3 - -/ -- /NF) 

3. Initial Concerns with Yoo’s Analysis (U) 

Philbin said that after he was read into the Stellar Wind program he 
believed he needed to do “due diligence” to learn about the program. He 
said he reviewed Yoo’s legal opinions about the program and realized that 
Yoo had omitted from his analysis any reference to the FISA provision 
allowing the interception of electronic communications without a warrant 
for a period of 15 days following a congressional declaration of war . See 50 
U.S.C. § 1811. Philbin also stated that Yoo’s OLC opinions were premised 
on the assumption that FISA did not expressly apply to wartime operations, 
an assumption that from Philbin’s perspective rendered the opinions 
“problematic,” Philbin said that this gap in Yoo’s analysis was his first 
indication that the legal reasoning underpinning the Presidential 
Authorizations would have to be revisited. - fFS - /-/ STLW//SI/ /OC/MF) 


Philbin said the second indication of problems with Yoo’s analysis 
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uo See Presidential Authorization of April 22, 2003 at para. 4(b)(i) & (ii). The 
April 22, 2003, Authorization was the only Authorization personally approved as to form 
and. legality by Yoo. He approved the Authorization on April 18, 2003, five days before the 
date of his talking points memorandum, (TS / / STbW / / SI / / O C / NPf 

Jii in fact, as discussed in Chapter Five, the reasonable articulable suspicion 
standard was the only standard the government sought to apply to its authority to query 
the e-mail meta data collection after basket 3 of Stellar Wind was placed under FISA 
authority in July 2004. 4XS. //GTLW// G l//O C /NP t- 
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Philbin said the errors in the Yoo’s talking points document 
represented “a significant step toward the realization that the whole legal 
analysis was screwed up.” Philbin told us he felt he could not rely on the 
existing analysis and that he needed to “build from the ground up.” 


4. Problems wit 




U 2 Philbin told us he visited the NSA three times during the summer of 2003 in an 
effort to learn how the program operated. Several officials we interviewed told us that 
Philbin understood the program well, in part due to his background in telecommunications 
law. (U// FQUO) 
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5, Other Collection Concerns 


Philbin told us that during the summer of 2003 he identified other 

Eha -about .the Stellar Wind program. First, pbiibm said he began tc 


6. Decision to Draft New OLC Memorandum (U) 


In August 2003, Philbin brought his concerns about the OLC legal 
opinions to Attorney General Ashcroft. Philbin told Ashcroft that there Were 
problems with the legal analysis supporting the program but probably not 
with the conclusions reached. Philbin told us that he believed that since 
the conclusions would not change there would be no need to “pull the plug” 
on the analytically problematic aspects of the program, Philbin said lie 


123 As described later in this chapter, the term “acquired'’ was not clarified until the 
March 11, 2004, Presidential Authorization. That Authorization stated that meta data was 
“'acquired’ . , . when, and only when, the Department of Defense has searched for and 
retrieved such header/router/ addressing-type information, including telecommunications 
not when the Department obtains such 



therefore advised that Ashcroft could continue to certify the program: “as to 
form and legality.” (TS/ /SI/ /NF) 

However, Philbin also recommended that a new OLC memorandum be 
drafted. According to Philbin, Ashcroft concurred, told him to continue 
working on his analysis, and asked to be kept Updated on Philbin s 
progress. After meeting with Ashcroft to discuss the issue, Philbin said he 
began to write a new memorandum on the legality of the entire Stellar Wind 
program. WH/fifF) 

C. Reassessment of Legal Rationale for the Program 
f£S/-/ S I //Miq— 

1. Goldsmith Becomes OLC Assistant Attorney 
General (U) 

Jack Goldsmith told the OIG that he was recommended for the 
Assistant Attorney General position by Yoo after Yoo was not selected for the 
position. Goldsmith stated that during his interview for the position, 
Attorney General Ashcroft and Ashcroft’s Chief of Staff David Ayres 
emphasized that the OLC Assistant Attorney General must keep the 
Attorney General informed of matters the Office of Legal Counsel was 
working on and stressed the importance of keeping the Attorney General “in 
the loop.” Goldsmith told the OIG that he believed Ashcroft and Ayres 
raised these issues as a result of their experience with Yoo. (U) 

Goldsmith was selected for the position, confirmed by the Senate, and 
on October 6, 2003, was sworn in as the OLC Assistant Attorney General, 

(U) 

According to Goldsmith, he was told by Department colleagues that 
the procedures OLC historically followed in drafting its opinions were 
changing and that the Attorney General was being circumvented in the new 


125 r iiilhin said that he was not certain at the time that Ashcroft fully understood 
th< .^ because the subject matter was “difficult.” Philbin also stated 
that for “client management” purposes, he needed to first make sure that he too fully 
understood the issues before raising his concerns to others. He said he did not just want 
to be “a naysayer” identifying problems, but also wanted to propose solutions. He said that 
the program would be examined by Congress one day and that the legal analysis had to be 
“carefully done to protect the President.” Philbin said he therefore believed that the OLG 
legal memoranda had to be rewritten to achieve that objective. Philbin told us he also was 
concerned that the program not appear like a “rogue operation,” but rather as a responsible 
approach to collecting intelligence with adequate controls and oversight. In this regard, 
Philbin emphasized that it would be important to demonstrate that the program had 
appropriate restrictions based on the law, and that the restrictions guarded against abuses. 

(TS7YST77WP) 
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process. Goldsmith said that OLC Principal Deputy Assistant Attorney 
General Ed Whelan also told him that OLC’s procedures, built on custom 
and practice but still “hugely important,” had "broken down” prior to 
Goldsmith's arrival as the Assistant Attorney General. (U) 

Goldsmith told us that he also became aware that Ashcroft sensed- • 
there was a White Mouse-Office of Legal Counsel relationship over which 
Ashcroft did not have full control. Goldsmith said that when he became the 
OLC Assistant Attorney General he immediately moved to “bring things back 
to normalcy” by, for example, making sure all OLC memoranda were 
provided to client agencies for review and input and that all memoranda 
were reviewed by two OLC deputies, as was the traditional OLC practice. 126 
(U) 

With regard to the Stellar Wind program, Philbin told us he had 
always intended to request that Goldsmith be read into the program after 
Goldsmith was confirmed by the Senate. Philbin said that he went to the 
White House and asked Addington (and possibly Gonzales) to have 
Goldsmith read into the program. Philbin stated that Addington told him 
that he would have been “fine” with not allowing Goldsmith to be read in, 
and that Philbin would have to justify the request before Addington would 
convey the request to the President. Philbin told us he explained to 
Addington that he would need to have the head of OLC sign off on the new 
memorandum he was writing or the memorandum would lack credibility. 
(U//- F - 0 - UO) 

On November 17, 2003, Goldsmith was read into the Stellar Wind 
program by Addington in Addington’s office. 127 Philbin was also present. 

On the way to the read-in, Philbin told Goldsmith to “prepare for your mind 
to be blown.”. Goldsmith told us that the read-in took approximately 5 
minutes, and when it was over he remarked to Philbin, “That doesn’t seem 


320 Goldsmith’s view of how the OLC should operate was later echoed by a 
subsequent head of the office, Steven Bradbury. In a May 16, 2005, internal OLC guidance 
memorandum entitled “Best Practices for OLC Opinions,” Bradbury emphasized that OLC 
legal memoranda should reflect the positions and expertise of interested agencies, and he 
also stressed the importance of a rigorous peer review process within the office before 
finalizing OLC memoranda. (U) 

After Ashcroft, Yoo, Baker, and Philbin, Goldsmith was only the fifth non-FBI 
Justice Department official to be read into the Stellar Wind program since the program’s 
inception over 2 years earlier. Philbin stated that prior to Goldsmith’s arrival at the 
Department and subsequent read-in to the program, he had no one to help him draft a new 
legal memorandum and no one other than Ashcroft with whom to discuss the legal issues. 
He told the OIG that it was extremely beneficial to have another attorney working with him 
on the project. Philbin also told us he did not press the White House to read in additional 
attorneys during the summer 2003 period before Goldsmith arrived at the Department 
- f f S/'/SI/ /NF) — 
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sq bad.” Goldsmith said that 3 weeks later, after studying the matter, he 
would 'come to a “different conclusion. (U/ /FOUO)~ 

2. NSA Denied. Access to QLG Memoranda 


One of the first Stellar Wind meetings Goldsmith and Philbin attended 
after Goldsmith’s read-in was held in the DO J Command Center with 
Addington NSA Deputy General Counsel Vito Potenza, and NSA Inspector 
General Joel Brenner. Goldsmith stated that the NSA Inspector General 
requested a copy of the OLC legal memoranda regarding the program as 
part of an audit the NSA Office of the Inspector General wanted to conduct 
of the program. According to Goldsmith, Addington “bit [the Inspector 
General’s] head off,” and made it clear that the memoranda would not he 
provided to the NSA OIG. (TS//SI-//N-P)- 

Goldsmith said he learned either at that meeting or shortly thereafter 
that NSA’s Office of General Counsel also had been denied access to the 
OLC memoranda. Bob Deitz, the NSA General Counsel during this period, 
told the NSA GIG that he was never permitted to see Yoo’s legal memoranda. 
Dietz stated that he called Addington several weeks after the first 
Presidential Authorization was signed and asked if he could see a copy of 
Yoo’s memorandum (likely the November 2, 2001, memorandum), and that 
Addington responded “no.” Dietz said that Addington would only lead a 
paragraph or two” from the memorandum to him over a classified telephone 
line. Deitz stated that he never advised Yoo on his legal analysis, although 
he did advise NSA Director Hayden that he thought the program was legal 
and within the President’s authority. (TO// 01/ /NFf 


The OIG also i n tervi cwp.H the NSA’s Associate General 
Counse l for Operations during Yoo’s and Goldsmith’s tenure in OLC. 
jgg&ngtold us that he was not troubled by the fact that other senior NSA 
officials had been denie d access to Yoo’s legal memoranda, and that he felt 
no need to review them. stated that his primary concern with 

respect t o the leg ality of the program was whether “Justice was comfortable 
with it.” Sffilllialso stated that he assumed that the Justice Department 
would find the program legal by resolving the tension between FISA and the 
President’s inherent Commander-in-Chief authority based upon the doctrine 
of constitutional, avoidance. (TS / / STLW / / SI/ / OC/N-F-) 


Goldsmith told us he found it “shocking” that the NSA was not 
provided access to Yoo’s legal memoranda. He stated that the decision to 
withhold the memoranda was one of the “most astonishing things he 
learned about how the program was handled, and that he could not “draw a 
good inference” from that fact. Goldsmith emphasized that under the 
Stellar Wind program the NSA had been asked to do something contrary to 
its ordinary practices, and yet was not allowed to i.eview the legal 
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justifications for being permitted to do it Goldsmith told us he believed 
that the NSA might have identified problems or mistakes in Yoo’s analysis 
early in the program had it been given access to his memoranda. 
fF S//SI//.NF) 

Goldsmith told us that upon becoming the Assistant Attorney General 
he intended to reverse the practice Of keeping OLC memoranda closely held, 
and that he also decided he would seek client agency expertise in drafting 
these documents. (U) 

3. Goldsmith Joins Effort to Reassess Legal Basis for the 
Program P SM» ) 

In the two or three weeks following his read- in to the Stellar Wind 
program, Goldsmith reviewed several documents to educate himself about 
the program. These included the memorandum that Philbin had already 
begun to draft (which included a description of how the program worked 
operationally), Yoo’s memoranda, and older OLC memoranda concerning 
surveillance activities. After Goldsmith familiarized himself with the 
program, Goldsmith provided Philbin with additional research and helped 
supplement Philbin’s draft memorandum. (TS / / - STLW / / SI / fO C/-N - F ) 

Goldsmith stated that Philbin had done an “amazingly heroic job” in 
reviewing the program. Goldsmith believed “ninety-nine out of a hundred” 
attorneys in Philbin’s position, having been asked simply to opine as to form 
and legality, would have just relied on the previous Office of Legal Counsel 
memoranda. Goldsmith said that Philbin, however, Was not convinced by 
those memoranda and therefore did not rely on them. In addition, 
Goldsmith noted that Philbin sought to understand the program as it was 
actually implemented at the NSA before advising the Attorney General on its 
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the exceptions to this requirement. Goldsmith later wrote in his leg 
memorandum reassessing the legality of the program that a pi oper 







of Stellar Wind “must not consider FISA in isolation” but rather must 
consider whether Congress, by authorizing the use of military force against 
al Qaeda, also “effectively exempts” such surveillance from FISA. Goldsmith 
concluded that this reading of the AUMF was correct because the AUMF 
authorized the President to use “all necessary and appropriate force” against 
the enemy that attacked the United States on September 11, 2001, and to 
“prevent any future acts of international terrorism against the United 
States” by such enemy - authority that has long been recognized to include 
the use of signals intelligence as a military tool. ( TS/ / STLW/ / SI/ / OC/NF) 

Alternatively, Goldsmith reasoned that even if the AUMF did not 
exempt surveillance under the program from the restrictions imposed by 
FISA, the question was sufficiently ambiguous to warrant the application of 
the doctrine of constitutional avoidance, and therefore should be construed 
not to prohibit the activity. 131 ( TS / / STLW - / - / SI j / Qgffif F) 



(b)(1), (b)(3) 


131 In hi s May 6. 2004. memoran dum, Goldsmith concluded that if the 

arguments under the AUMF did not create 
sufficient ambiguity as to trigger the doctrine of constitutional avoidance, FISA as applied 
would represent an unconstitutional infringement on the President’s exclusive authority as 
Comroander-m-Chief in wartime to protect the nation from attack. 




43 *. 
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Stellar Wind Program (December 2003 through. 


January 



During late 2003,, Goldsmith and Philbin continued their analysis of 
the legal bases for the Stellar Wind program. During this time Philbin and 
Goldsmith were the only two Department officials in a position to brief the 
Attorney General and White House officials on the status of theii legal 
reassessment and its potential ramifications for the operation of the 




With the existing Presidential Authorization set to expire on 
December 1 1 , 20Q3, Goldsmith and Philbin met with Ashcroft on 
December 8, 2003, to advise him on recertifying the program as to form and 
legality. Goldsmith wrote in notes that he maintained during this time 
period that at the meeting he and Philbin “note[d] problems gently” to 
Ashcroft- Goldsmith told us Ashcroft was "extraordinarily supportive” of his 
and Philbin ’s efforts to reassess the legality of the program and made clear 
his view that the program had to be on solid legal footing. 



Goldsmith advised Ashcroft that, despite concerns about the program, 
Ashcroft should certify the December 9, 2003, Authorization. Goldsmith 



— i 


Philbin Goldsmith, Comey, Mueller, Gonzales, and others. We also relied on Philbin's and 
Goldsmith’s contemporaneous notes, Goldsmith’s chronology of events that he wrote during 
this period, Mueller’s Program Log documenting events in March 2004, and Attorney 
General Ashcroft’s FBI security detail log of events that occurred while Ashcroft was 
hospitalized from March 4 through March 14, 2004, among other documents. (U) 


134 James Comey became the Deputy Attorney General on December 9, 2003, but 
was not read into the program until over 2 months later. (U) 
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later advised Ashcroft to certify the January 14, 2004, Authorization as well. 
Goldsmith told us he made these recommendations to Ashcroft with the 
caveat that although he believed Ypo’s memoranda to be flawed, Goldsmith 
had not yet concluded that the program itself was illegal. (TS/ /SI/ /NF) 

Based on Goldsmith's advice, Ashcroft certified the December 9, 2003, 
and January 14, 2004, Authorizations. -f FS// SI/ /NF ] 


In December 2003 Philbin and Goldsmith informed Ashcroft that they 
believed Comey, who was sworn in as the new Deputy Attorney General in 
December 2003, also needed to be read into the program. Philbin said he 
justified this request by noting that he would be traveling abroad for 2 
weeks later that month on an unrelated Justice Department matter. 135 (U) 

In December 2003, Goldsmith and Philbin met with Addington and 
Gonzales at the White House to express their growing concerns about the 
legal underpinnings for program. Goldsmith said he told them that OLC 
Was not sure the program could survive in its current form. According to 
Goldsmith’s notes, these discussions did not contemplate an interruption of 
the program, although the White House represented that it would "agree to 
pull the plug” if the problems with the program were found to be sufficiently 
serious. Goldsmith told us that the White House - typically through 
Addington - told him “several times” that it would halt the program if the 
Department found that it could not be legally supported. fTS77W/N£j 


Philbin told us he recalled that Addii 
with the OT.C’s nrelimmarv conch 



Philbin said that Addington nevertheless told him and 
Goldsmith to continue analyzing the program and that if serious problems 
were found, the program would be shut down. (T d 5ty' SThW-/-/ SI// QC / NF) 

On December 18, 2003, while Philbin was abroad, Goldsmith met 
again with Addington and Gonzales. Goldsmith wrote in his chronology that 
this time he conveyed with “more force” his “serious doubts and the need to 
get more help to resolve the issue [as soon as possible].” Goldsmith also 
told Addington and Gonzales that he needed more resources to continue 


examining the legality of the program. They responded to this request by 
telling Goldsmith that Philbin should devote all of his time to the project. 


135 As discussed in Chapter Three, Comey’s predecessor as Deputy Attorney- 
General, Larry Thompson, was never read into the Stellar Wind program despite Ashcroft’s 
request to the 'White House on behalf of both Thompson and Ashcroft’s chief of staff. 
(U/ /fOtrO) 
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Goldsmith told us that he asked to have Comey read into the program. 
According to Goldsmith’s notes, Addington and Gonzales “bristlefd]” at that 
suggestion. Goldsmith told us he made the request for Comey to be read in 
because he believed he would need the Depuly Attorney General’s 
assistance to help “make the case” to the White House that the program was 
legally flawed. Goldsmith also stated that he wanted Comey read in 
because, as the Deputy Attorney General, Comey was Philbin’s direct 
supervisor.. (TS/ /SI/ /NF)~ 

We asked Gonzales when he first became aware that the Department 
had concerns about the legality of the Stellar Wind program. Gonzales 
stated that he remembered that sometime after Philbin and Goldsmith 
joined the Department, they decided to conduct a programmatic review of 
the legal basis for Stellar Wind. Gonzales said that he welcomed this review, 
and that it was always important to reassess the value of or need for the 
program, as well as its legality. Gonzales told us he thought that Goldsmith 
and Philbin’s review arose out of concerns about Yoo’s November 2, 2001, 
opinion and that their review was limited to that document. Gonzales said 
that Goldsmith periodically told him that Philbin was reviewing the program 
and that some questions had been raised or that some changes to the 
program might be needed as a result of their reassessment. Gonzales said 
that he told Goldsmith to let him know how the review was progressing. 
Gonzales also told us he did not recall getting into any specific discussions 
with Goldsmith about OLC’s concerns until early March 2004. 
(T3//0I//NF} -- 

In contrast, Goldsmith told us he had been “crystal clear” with 
Gonzales and Addington that the Office of Legal Counsel had concerns 
about the legality of aspects of the program as early as December 2003, 
although Goldsmith also acknowledged that his discussions with Gonzales 
and Addington became more detailed in March 2004. Goldsmith told us 
that he gave the two White House officials the same caveats he gave 
Ashcroft when advising him on the legality of the program - that there were 
flaws in Yoo’s analysis, but that OLC had not yet concluded that the 
program itself was illegal. -(TO / / 01/ /'NP)‘ 

Goldsmith’s efforts to gain the White House’s permission to have 
others (including Comey) read into the program continued through January 
2004. According to Goldsmith’s notes, both Addington and Gonzales 
pressed Goldsmith on his reason for the request and continued to express 
doubt that additional resources were needed. However, in late January the 
White House agreed to allow Comey to be read in, provided that Philbin 
devoted all of his time to his analysis of the program and, according to 
Goldsmith, that the Department’s legal analysis be completed by March 
2004 when the Presidential Authorization was due to be renewed. (U) 
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6 . Deputy Attorney General Comey as Read into the 
Program (U) 

Comey became the Deputy Attorney General on December 9, 2003, 
and Was read into the Stellar Wind program on February 17, 2004. Comey 
told us that he had no awareness of the program prior to being read in. He 
said he learned after his read-in that Addington had resisted Goldsmith and 
Philbin's efforts to have him read in earlier. Comey said Addington was the 
“gatekeeper” for Stellar Wind and wanted to keep the program a “close hold.” 

(U) 

Comey told us that NSA Director Hayden personally wanted to 
conduct Comey's read-in to the program. Hayden read in Comey at the 
Justice Command Center in a briefing that took approximately 20 to 30 
minutes. Comey said that, at the read irt, Hayden explained the “three 
baskets” to him. (TS//STLW//SI//OC/NF) - 

Comey told us that after Hayden left the Command Center, Comey 
and l’hilbin continued discussing the program. Philbin told Comey that 
there were problems with the legality of the program and that there were 
“operational issues” as well. Comey told us that his initial reaction to the 
program was “unprintable.” He said he thought that the NSA could not 
collect the content of certain communications covered by the program 
outside of FISA authority. Hayden told the 01 G that Comey raised no 
objections to him about the program upon being read in. (U) 

Within the first month after being read in, Comey discussed the 
program with Ashcroft, Goldsmith, Philbin, and other Department officials 
who had been read in by this time, including James Baker, Counsel for 
Intelligence Policy; Chuck Rosenberg, Comey’s Chief of Staff, and Daniel 
Levin, Counsel to the Attorney General. 136 Comey said he did not recall 
having any discussions about the program with FBI Director Mueller during 
this period. (U) 

Comey also recalled meeting with Scott Muller, the CIA General 
Counsel, shortly after being read into the program. Comey said that he told 
Muller about the legal concerns Philbin and Goldsmith had raised regarding 
Yoo’s analysis and that Muller agreed that the concerns were well founded. 

(U) 

Comey also told us that Goldsmith had identified for Comey as a 
particular' concern the notion that Yoo’s legal analysis entailed ignoring an 


136 Levin had just returned to the Department after working in private practice and 
serving as a Bush Administration liaison to the September 1 1 Commission. Rosenberg was 
read into Stellar Wind in 2003 while serving as Counsel to FBI Director Mueller. (U) 
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act of Congress, and doing so in secret. Comey stated that Goldsmith 
described such action as "breathtaking." Comey agreed, describing the 
action as "unprecedented." (U) 

B. Office of Legal Counsel Presents its Conclusions to the 
White House (UJ 

On March 1, 2004, Philbin completed a first draft of a revised OLC 
opinion on the Stellar Wind program. According to Goldsmith’s notes, at 
this time Goldsmith and Philbin had not yet concluded “definitively” that 
there was "anything certmr^rgon^^^h^TOO^mj with. 1 the possible 
exception of the scope 


In explaining the rationale for the revised opinion, Comey described to 
the GIG his view of two approaches or standards that could be used to 

undertake legal analysis of government action. If the government is 

contemplating taking a particular action, OLC’s legal analysis will be based 
on a “best view of the law" standard. However, if the government already is 
taking the action, the. analysis should instead focus on whether reasonable 
legal arguments can be made to support the continuation, of the conduct. 
Comey said that because Stellar Wind was an ongoing program, Goldsmith 
and Philbin’s analysis proceeded under the second approach. Under this 
approach, at this point they concluded that there wg^gasonab^egal 
ments to be made to contin ue the collection . . 

J . . Lt they still -had not identified a le gal 

argument to suppo i 91 


Comey March 2004 the sense was 

However, he said that 









137 Goldsmith emphasized to us that this second situation almost never presents 
itself, and that OLC rarely is asked to furnish legal advice on an ongoing program because 
the pressure “to say yes’ to the President” invariably would result in applying a lower 
standard of review. Goldsmith stated that OLC’s involvement in Stellar Wind was 
“unprecedented” because OLC is always asked to review the facts and formulate its advice 
“up front.” fS/ /NF) ■ 
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On March 1, 2004, Comey met with FBI Director Mueller to inform 
him that the OLC had found probiernswith_&gjega^^|hgi2^y^£ 

Wind program, particularly with the 

According to a log Mueller kept documenting events in March 2004 
concerning the program, Comey said he was trying to work out these 
problems with the OLC and “other interested parties,” 138 Mueller told us 
that March 1. 2004. was when he first became aware of the Department’s 
concerns about the legal support for the program. Mueller described the ' 
FBI as “recipients of information from the program,” and that the dialogue 
as to the program’s legality was between the Department and the White 
House. (T8 / / 3TLW/ / SI/ / OC/ NF )~ 


1. March 4, 2004: Comey Meets with Ashcroft to 
Discuss Problems with the Program (U) 

Comey told us he met with Attorney General Ashcroft for lunch on 
March 4, 2004, to discuss the Stellar Wind program. Comey reminded 
Ashcroft of the details of the program and said he used salt and pepper 
shakers and a knife to represent the three baskets during the discussion. 
According to Comey, Ashcroft agreed with Comey and OLC ’s assessment of 
the potential legal problems, and he instructed Comey to “just fix it” and 
“tell them to make the changes that need to be done.” 


Comey said he assumed Ashcroft meant that Comey should reach out 
to the NS A and the White House for the necessary changes. The 
Presidential Authorization in effect at the time was due to expire on 
March 11, 2004. Comey said Ashcroft did not discuss with him whether he 
would recertify the program as it was currently being authorized by the 
President. - (TS//SI//NF) 

Comey also described Ashcroft as being frustrated, and said he was 
“beating himself up” because he was “in a box” with Yoo, yet was learning 
from Philbin, Goldsmith, and now Comey that parts of the program were not 
in their view legally supportable. 139 (TS/ / SI - / / NF-) 

After the lunch meeting on March 4, Comey traveled to Phoenix, 
Arizona, to make a speech. Three hours after their lunch meeting, Ashcroft 
was struck with severe gallstone pancreatitis and was admitted to the 

us Mueller told us he maintained the program log because “(tjhese were 
extraordinary circumstances about which I would one day be questioned.” Mueller said the 
program log was drafted "relatively contemporaneously” with the events described in it. (U) 

I3 9 By the time Ashcroft received OLC’s preliminary findings concerning, the legality 
of the program in December 2003, he had already certified the program as to form and 
legality approximately 20 times. -f FS-/ / SI / / NF) — 
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George Washington University Hospital, After being informed that Ashcroft 
was hospitalized, Comey returned to Washington the next morning on an 
FBI jet. (U) 

2. March 5, 2004: Comey Determines Ashcroft is 
“ Absent or Disabled” (U) 

On March 5, 2004, Goldsmith advised Comey by memorandum that 
under the circumstances of Ashcroft’s medical condition and 
hospi taliz ation, a "clear basis” existed for Comey to determine that “this is a 
case of 'absence or disability’ of the Attorney General” within the meaning of 
28 U.S.C. § 508(a). This statute provides: 

In case of a vacancy in the office of Attorney General, or of his 
absence or disability, the Deputy Attorney Geneial may exercise 
all the duties of that office, and for purposes of section 3345 of 
title 5 the Deputy Attorney General is the first assistant to the 
Attorney General. (U) 

Goldsmith’s memorandum further advised Comey that he could serve 
as Acting Attorney General Until Ashcroft’s absence or disability no longer 
existed, and that Comey could exercise “all the power and authority of the 
Attorney General, unless such power or authority is required by law to be 
exercised by the Attorney General personally.” See 28 C.F.R. § 0. 15(a). 
Goldsmith noted in the memorandum that there axe “very few duties” that 
can be exercised only by the Attorney General. Goldsmith wrote that, 
except for these duties, Comey could opt to exercise the duties of the 
Attorney General as Deputy Attorney General rather than as Acting Attorney 
General, noting, “Your office has informed us that this is your intention.” 140 

(U) 

Goldsmith’s memorandum to Comey referenced an attached draft 
memorandum for Comey’s review, which would memorialize Comey s 
decision to invoke 28 U.S.C. § 508(a) in writing, although Goldsmith advised 
that it was not necessary to do so. The “cc” line of Goldsmith’s 
memorandum to Comey indicated that a copy of the memorandum was also 


wo According to an e-mail sent on March. 5, 2004, at 9:15 a.m. from OLC Special 
Counsel Daniel Koffsky to OLC Principal Deputy Assistant Attorney General Edward 
Whelan and other Department officials, among the duties that can only be exercised by the 
Attorney General or his designee is the authority to approve FISA applications to engage in 
electronic surveillance of a specific type of agent of a foreign power based on requests of 
certain high level officials. 50 U.S.C. § 1804(e)(2)(A). This section represents an exception 
to EISA’s general conferral of authority on the Attorney General, a term that is defined to 
include the Acting Attorney General and the Deputy Attorney General. See 50 U.S.C. 

§ 1801(g). (U) 
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sent to White House Counsel Gonzales.. 141 As discussed below, a significant 
dispute between White House and Department officials later arose over 
whether the White. House in fact received notice of Corney’s decision to, 
assume the powers of the Attorney General, whether as Deputy Attorney 
General or otherwise. (U) 

3. March 5, 2004: Goldsmith and Philbm. Seek 

Clarification from White House cm Presidential 
Authorizations (U) 

On the. afternoon of Friday, March 5, 2004 - 6 days before the 
Presidential Authorization then in effect was set to expire - Goldsmith and 
Philbin met with Addington and Gonzales at the White House to seek 
clarification on two key issues related to the Authorizations. (U / /-FO-HO) 



briefing the President on this new legal approach to justifying the program; 
fPSTY^ T - bW/ / SI/ / QC / HP) . 



141 A March 12, 2004, e-mail from Ashcroft’s Chief of Staff David Ayres to Deputy 
White House Counsel David Leitch detailing the Department’s efforts to inform the White 
House Counsel’s Office of Ashcroft’s hospitalization and Comey’s assumption of Ashcroft’s 
duties shows that Ayres confirmed the White House’s receipt of a facsimile from OLC 
advising the White House of Comey’s decision to exercise “all the power and authority of the 

Attorney General in [his] Capacity as Deputy Attorney General.’’ Ayres also wrote in the 

e-mail that a copy of OLC’s “legal memorandum” was sent to White House Counsel 
Gonzales. Ayres also wrote in the e-mail that he personally called Harriet Miers, a White 
House Deputy Chief of Staff, and informed her that Comey “had assumed the Attorney 
General’s responsibilities[.]” Ayres wrote in the e-mail that. he also informed others at the 
White House of Comey's status, including another White House Deputy Chief of Staff [Joe 
Hagin] and the White House Cabinet Secretary. [Brian Montgomery], (U) 
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1(b) (5), (b)(1), (b)(3) 


~ "~ : ' ~" j created a serious issue. Gonzales stated 

that Goldsmith’s argument on this point was that Congress had spoken on 
the matter by enacting FISA, but Yoo previously had opined that FISA was 
unconstitutional to the extent it infringed on the President’s 
Commander-in-Chief authority to conduct electronic surveillance without a 


judicial warrant. 142 (T S ~ / / STLW / /SI/ /OC/NF ) 


Gonzales also told us that the March 5, 2004, meeting with Goldsmith 
arid Philbin represented the first substantively detailed discussion he had 
with the OLC officials regarding their concerns with the existing legal 
analysis and their reservations about continuing the program as it had been 
operating. As noted above. Goldsmith said that he had informed Gonzales 
and Addington about his general concerns with Yoo’s legal analysis of the 
program as early as December 2003. (TC//SI//NF)— 


Later that day on March 5, Gonzales called Goldsmith to request a 
letter from the OLC stating that Yoo’s prior OLC opinions “covered the 
program.” Philbin told the OIG that Gonzales was not requesting a new 





opinion that the program itself was legal, but only that, the prior opinions 
had concluded that it was. (TS//SI/ /NF) 

4. March 6 to 8, 2004: The Department Concludes That 
Yoo’s Legal Memoranda Did Not Cover the Program 

P) 


As a result of Gonzales’s request on March 5, Goldsmith re-examined 
Yoo’s memoranda with a view toward determining whether they adequately 
described the actual collection activities of the NSA under the 
Authorizations. Goldsmith told us that after a brief review, he called Philbin 
to tell him he agreed with Philbin’s assessment that Yoo’s memoranda were 



(b)(1), (b)(3) 


problematic from a factual standpoint. Philbin said that through this 
re-examination he and Goldsmith confc^^dP^^in^mtia^ensethat 
Vnn 1 g mpmnranria rHrl 7nni~ rlppm-il-iR . . L'„ . 11 ". 1 WBS&fd 



c 

onclusion that Yoo s 

iBj(b)(l), (b)(3) 


House that t 

h 

e program could 

al memoran 

di 

a. Goldsmith stated 

that the pro 

& 

ram had been 






Counsel’s] hand” and was the point at which the “presumption in favor of 
legality flipped.” 144 (T3//STLW//SI//OC/NF) 


On Saturday, March 6. PQQ^G old^ir^^n^^nlbt^^Vise^Comgy 
that they believed 

Goldsmith also told Comey that the White House would 
have to be notified of this development. Comey agreed with this 
recommendaf! on . (TS/ / STLW/ /SI / / OC/NF); 

Later on March 6, Goldsmith and Philbin went to the White House to 
meet with Addington and Gonzales to convey their conclusions that the 


(b) (5). (b)(1). (b)(3) 


According to Goldsmith’s chronology of these events, Addington and 
Gonzales “reacted calmly and said they would get back with Us,” Goldsmith 
told Us that the White House was now worried that it was “out there,” 
meaning that it was implementing a program without legal support. 

(TS/ /STL - W - / / SI /-/QeffiFf- 


On Sunday afternoon, March 7, 2G04, Goldsmith and Philbin met 
again with Addington and Gonzales at the White House. 145 According to 
Goldsmith, the White House officials informed Goldsmith and Philbin that 
they disagreed with Goldsmith and Philbin’s interpretation of Yoo’s 
memoranda and on the need to change the scope of the NSA’s collection. 146 
Gonzales told us he recalled the meetings of March 6 and 7, 2004, but did 
not recall the specifics of the discussions. He , said he remembered that the 
overall tenor of the meetings with Goldsmith was one of trying to “find a way 
forward.” 147 -( T S //0I//NP)" 


144 As noted in Chapter Three, Gonzales told us that he believed Yoo’s memoranda 
described as lawful activities that were broader than those carried out under Stellar Wind, 
and that therefore these opinions “covered” the Stellar Wind program. - (TS//SI//NF)— 

H5 Gonzales told us that White House Chief of Staff Card may also have been 
present for this meeting. Goldsmith’s chronology indicates that only Addington and 
Gonzales were present. (U) 

no In discussing these early March meetings with the OIG, Goldsmith told us that 
Addington had stated on more than one occasion that Goldsmith was the head of OLC and 
if he determined that the program needed to be shut down, it would be shut down. 
Goldsmith told us he believed that the White House officials’ references to “shutting down 
the program” extended only to those aspects of the program for which no legal support 
could be found. Goldsmith also told us that he did not know whether Addington and 
Gonzales were keeping the President informed of OLC’s concerns.- (TS/ZSiy/NF) - 

M7 As noted above, Gonzales was represented by counsel during his interview with 
the OIG. Also present during the interview because of the issue of executive privilege was a 
Special Counsel to the President, Emmitt Flood. We asked Gonzales whether the President 
had been informed by this point in time of the OLC position regarding the lack of legal 

(Cont’d.) 
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On the evening of Sunday, March 7 , 2004, Goldsmith and Philbin met 
with Comey in Comey’s office to again review Yoo’s opinions and make sure 
ail three agreed with the conclusion that the opinions failed to support the 
Stellar Wind program as it was being implemented . Philbin said that until 
Gonzales's March 5 request for a letter from the OLC stating that Yoo’s prior 
OLG opinions “covered the program/ he and Goldsmith had intended to 
recommend that the: program be recertified 
mtinued to work on the new QLG opinion. 


According to Goldsmith’s chronology, there was no interaction with 
the White House on the issue on the following day, Monday, March 8, 2004. 
Goldsmith wrote in his chronology of events for this day: “Monday, 

March 8: Silence,” (U) 

5. March 9, 2004: White House Seeks to Persuade 

Department and FBI to Support Continuation of the 
Program (S /- / - H P)- 


On Tuesday, March 9, 2004, Gonzales called Goldsmith to attend an 
early morning meeting (at 6:00 or 6:30 a.m.) at the White House to discuss 
the issues regarding Yoo’s memoranda and the Stellar Wind program. 149 
Goldsmith called philbin and told him to meet Goldsmith at the White:; 
House. According to Goldsmith, Philbin was allowed into the White House, 
but Gonzales excluded Philbin from the meeting despite Goldsmith’s 
requests that Philbin be allowed to participate. (8/ /NF - )- 




support for the program and • • H 5 t .. .'u£9Hb> Tlood 

objected to the question on relevancy grounds arid advised Gonzales riot to answer, and 
Gonzales did not provide us an answer. However, when Gonzales commented on a draft of 
this report, he stated that he would not have brought Goldsmith and Philbin ’s “concerns” to 
the attention of the President because there would have been nothing for the President to 
act upon at that point. Gonzales stated that this was especially true given that Ashcroft 
continued to certify the program as to legality during this period. Gonzales stated he 
generally would only bring matters to the President’s attention if the President could make 


i-w Gonzales told the OI G that he did not recall this meeting. Both Goldsmith and 
Philbin told the OIG about the meeting. The meeting is also briefly described in 
Goldsmith’s contemporaneous notes and chronology- (U) 



Goldsmith said Gonzales tried first to persuade him that he and 
Philbin were wrong to conclude that Yog’s memoranda did not provide 
sufficient legal justification to cover the parts of the program that OLC had 
identified as problematic, but that Gonzales did not persuade him on this 
point. Gonzales next argued for a “30-day bridge” to get past the upcoming 
March 11. 2004, Authorization. Gonzales reasoned that Ashcroft, who was 
still hospitalized, was not in any condition to sign the upcoming 
Authorization, and that a “30-day bridge” would move the situation to a 
point where Ashcroft would be well enough to approve the program. 
Goldsmith told Gonzales he could not agree to recommend an extension. 
A-sg/AgiAtW)- 

Goldsmith said. Gonzales noted that Ashcroft had certified the 
program as to form and legality for the previous two and a half years, yet 
now Comey was the Acting Attorney General. Goldsmith said the 
implication of Gonzales’s statement was that not approving the March 11, 
2004, Authorization would “undercut’ Ashcroft. Goldsmith said he made 
clear to Gonzales that Ashcroft was “supportive” of his and Philbin’s 
analysis . Goldsmith’s notes from the meeting also indicate that Gonzales 
stated that he did not “want to face” Ashcroft in the hospital. Goldsmith 
told us he recommended to Gonzales that he not visit Ashcroft. 150 

Goldsmith said his discussion with Gonzales lasted about 1 hour. 
Philbin was then brought into Gonzales’s office and the issues were 
discussed again. According tq Goldsmith’s chronology, nothing was 
resolved during the meeting. (U) 

At noon that day, another meeting was held in Andrew Card’s office at 
the White House. According to Director Mueller’s program log, Mueller, 
Chief of Staff Card, Vice President Cheney, CIA Deputy Director John 
McLaughlin, Hayden, Gonzales, and other unspecified officials were present. 
Comey, Goldsmith, and Philbin were not invited to this meeting. Mueller 
described this gathering as a “pre-meeting” in anticipation of another 
meeting that was to be held later that afternoon in which the Justice 
Department officials (Comey, Goldsmith, and Philbin) would be 
participating. 151 (U) 


150 At noon on March 9, 2004, Attorney General Ashcroft underwent surgery at the 
George Washington University Hospital. The surgery was completed by 2:30 p.m. (U) 

■»si Mueller prepared for this meeting by meeting earlier that morning with Michael 
Fedarcyk, the Chief of the FBI’s Communications Exploitation Section; General Counsel 

. _ . , a.* 11 t 1 • If A 4.1 4- A .1 , 


Valerie Caproni; and possibly others, 
“appears unaware of details of It? 


program log indicates that Fedarcyk 
[is collected.” -[T3//3I//IWf 
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According to Mueller's notes, a presentation on the value of the Stellar 
Wind program was given by CIA and NS A representativ e^ It 
explained to the group that Comey “has problems” wi 

^SSSBSSBk Mueller’s notes state that Mice President Cheney suggested 
that “the President may have to reauthorize without [the] blessing of DOJ,” 
t.o which Mueller responded, “I could have a problem with that,” and that 
the FBI would “have to review legality of continued participation in the 
program/ - (T 3 //GTLW//BI/ /OC/NF j r 

A third meeting was held at the White House that afternoon, at 4:00 
p.m. The meeting included Comey, Goldsmith, and Philbin, in addition to 
Vice President Cheney, Card, Addington, Gonzales, Hayden, Mueller, CIA 
General Counsel Muller, McLaughlin, and approximately 10 NSA analysts. 
Gonzales told us the meeting was held to make sure that Comey understood 
what was at stake with the program and to demonstrate its value. - (S//NF )- 

At the beginning of the meeting the NBA analysts made a presentation 
to. Comey, Goldsmith, and PhilbhL_^o^^^kyj^)resentation consisted 
of charts showing the chaining rm Mi Hi capabilitie s that could 
be generated from Stellar Wind-derived information, as well as a description 
of “success stories” resulting from the program. Comey told us that the 
cases the analysts highlighted were not in his view the Stellar Wind 
successes that the analysts claimed, and that he felt, “the NSA had no good 
stories to tell about the program.” 153 Comey also told us that the collection 
of content communications under Stellar Wind was somewhat duplicative of 
existing FISA coverage, and that only the meta data collection under baskets 
2 and 3 represented truly new capabilities. However, Comey said he did not 
challenge the analysts on the assertion that Stellar Wind was a critical 
anti-terrorism tool because the value of the program was not his primary 
concern. Rather, Comey said he was willing to concede the program's value, 
and that his concern was with its legality. fTS/ / STLW / / 31/ / OC / NF) 

Goldsmith told us that he did not believe it was his place to judge the 
value of the program from an intelligence-gathering standpoint. Goldsmith 
told us he found persuasive a remark by Hayden that even though there 
may not have been major successes under the program to date, the program 
still could produce successes in the future. However, both Goldsmith and 




> 5i Mueller’s notes indicate 

the presentation. We 
Chapter Six. 


cited as 
this chapter 


case was a legitimate 

as well as other cases 

cited as successes under Stellar Wind, is discussed in Chapter Six. 


133 Comey specifically questioned whether 
“success story” under the Stellar Wind program. 


bl, b3 , b6, 
and b7E, b7C 

bl, b3 , b6 , 
b7E , b7C 


(TO/ / QTLW //SI/ /OC ( ft F j 
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The NSA analysts were excused after their presentation and the 
meeting continued. Comey said Vice President Cheney stressed that the 
program was "critically important” and warned that Comey would risk 
“thousands” of lives if Comey did not agree to recertify it. Comey said he 
told those at the meeting that he, as the Deputy Attorney Genera^ggmg 
the powers of the Attorney General, eould support reauthorizing !— 


MfeJSS 


According to Comey, the White House said it could not agree to that 
modification. - (T S fj STLW/ / SI / / GG+ m 

Comey also told us he was certain the White House understood him to 
be the acting in Attorney General Ashcroft's stead during this meeting. (U) 


} 

. 







TK 1 i. 


Gonzales told us 


6. Conflict Ensues between Department and White 
House (U) 


Each of the Department witnesses we interviewed concerning the 
Department’s discussions with the White House during this time period 
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emphasized the sense of pressure and anxiety that pervaded the 
discussions in March 2004. For instance, Comey said discussions during 
the meeting at the White House on March 9 became heated as he sought to 
convey to everyone how difficult it was for the Department to take the 
position it was taking, and how hard the Department officials were working 
to find a solution. Comey also stated that Vice President Cheney was 
“understandably frustrated” because the Department was changing its 
advice to the White House about the program. (U) 

Goldsmith also recalled that at one point during these meetings with 
the White House, Addington told him that if he narrowed the Stellar Wind 
program Goldsmith “will have the blood of 100,000 American lives on his 
hands.” (S//NP) - 

Golclsmith observed to us that from the White House’s point of view, 
due to the timing of the events, and in particular with Ashcroft in the 
hospital, it appeared to the White House that a “palace coup” was taking 
place at the Department of Justice. Goldsmith said that this perception was 
somewhat understandable under the circumstances, (U) 

Philbin also stated that tensions were high during this period and that 
the Department and White House “started to divide into camps.” Philbin 
added that Department and White House officials were “starting to attribute 
motives” to each other, Philbin said he thought Addington came to believe 
that Comey was opposed to recertifying the program for “political reasons,” 
and that Comey wanted to be on the “politically right” side of the dispute. 

(H) 

Comey said that his dealings with Gonzales, Card, Addington, and 
others at the White House were generally civil, Comey acknowledged that 
there was tension between the Department and the White House during the 
March 2004 period, but believed that it resulted primarily from differences 
in legal perspectives. (U) 

1L White House Continues Program without Justice Department’s 

Certification -D& S / / SI / / ■■■ 34 F)- 

The Presidential Authorization under which the program was 
operating during early 2004 was set to expire on March 1 1, 2004. As 
described in the preceding section, Comey concurred with the views of 
Goldsmith and Philbin, and as the Deputy Attorney General exercising the 
powers of the Attorney General Comey refused to certify the program as to 
form and legality. He conveyed this decision to the White House during the 
meeting on the afternoon of March 9, 2004. In response, as described 
below, the President decided to reauthorize the program without the Justice 
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Department’s support, precipitating a serious confrontation between White 
House and Department officials. (TO / / STLW/ / SI //Q C/NF) 

A. White House Counsel Gonzales Certifies March 11, 2004, 
Presidential Authorization / /TI -P)- 

1. March 10, 2004: Office of Legal Counsel Presses for 
Solicitor General to be Read into Program (U) 

Goldsmith, Philbin, and Comey met in the early afternoon of 
March 10, 2004, to discuss the meeting at the White House the day before 

and how the Department should proceed. Goldsmith an' 

reconfirmed their position to Comey that collection unde: 





Goldsmith and Philbin also recommended to Comey that Solicitor 
General Theodore Olson be read into the program. Goldsmith told us that 
Olson had been at the Department for a long time and had valuable 
experience and credibility. Goldsmith said that given the importance of the 
decisions being made at the Department concerning the program at this 
time, he believed it was imperative to have Olson read in. (U) 

Comey agreed with Goldsmith and Philbin, and he directed Goldsmith 
to call Gonzales to reaffirm the Department’s position on the program and 
also to request that Olson be read in. (U) 

Goldsmith called Gonzales at 2:20 p.m. o 
the Department could not support the legality of 
g-7 ?: ... , . ^ as then being implemented under the program. 

Goldsmith also told Gonzales of the “urgent need” for approval to read Olson 
into the program. Goldsmith’s notes indicate that he called Gonzales twice 
that day with the request to have Olson read in, but by early evening had 
not heard back from Gonzales. (TS//STLW//SI/ -7 ^W 

2. March 10, 2004: Congressional Leaders Briefed on 
Situation (U) 

Gonzales told us that after President Bush was advised of the lesults 
of the March 9, 2004, meeting, the President instructed Vice President 
Cheney on the morning of Wednesday, March 10, to call a meeting with 
congressional leaders to advise them of the impasse with the Justice 
Department. On the afternoon of March 10, at approximately 4:00 or 5:00 
p.m., Gonzales and other White House and intelligence agency officials, 
including Vice President Cheney, Card, Hayden, McLaughlin, and Director 
of Central Intelligence George Tenet, convened an “emergency meeting” with 
Congressional leaders in the White House Situation Room. The 
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congressional leaders in attendance were Senate Majority and Minority 
Leaders Bill Frist and Tom Daschle; Senate Select Committee on Intelligence 
C hair man Pat Roberts and Vice Chairman Jay Rockefeller; Speaker of the 
House Dennis Hastert and House Minority Leader Nancy Pelosi; and House. 
Permanent Select Committee on Intelligence Chair Porter Goss and Ranking 
Member jane Harman. This congressional group was known informally as 
the “Gang of Eight.” (U) 

No officials from the Department were present at the meeting. When, 
we asked Gonzales whether the White House had given any consideration to 
inviting Department officials to attend, Gonzales declined to answer on, the 
advice of the Special Counsel to the President, who was present during 
Gonzales’s interview with the OIG. 155 (U) 

Gonzales told us that President Bush also directed him to 
"memorialize” the meeting, although Gonzales said he could not recall 
whether the President directed him to do so before or after the meeting. 
Gonzales did not take notes during the meeting. Rather, he said he wrote 
down his recollection of the meeting within a few days of Wednesday, 

March 10, probably, according to him, the following weekend. 156 Gonzales 
said that, with the exception of a single phrase discussed below, he wrote 
his notes in one sitting in his White House office. (U) 



The notes indicate that President Bush appeared briefly at the start of 
the meeting to explain how important the meeting was. Vice President 
Cheney, who chaired the meeting, gave a general explanation of the program 
and indicated that the purpose of the meeting was to “discuss potential 
legislation to continue the program.” According to Gonzales’s notes, Hayden 
then explained the 
under the program. 


155 However, when Gonzales commented on a draft of this report, he stated that the 
Department was not invited to the meeting because the purpose of the meeting was to 
advise the congressional leaders that a legislative fix was necessary, not to describe or 
resolve the legal dispute between the Department and the White House. (U/ /-Sew©} 

156 Gonzales’s handling of his notes from this meeting later became the subject of a 
separate OIG misconduct investigation. The OIG found that When Gonzales became the 
Attorney General in 2005, he took the notes, which contained TS/SCI information relating 
to the Stellar Wind program, from the White House and improperly stored these notes at 
his residence for an indeterminate period. When he brought the notes to the Justice 
Department, he kept them in a safe near his office that was not cleared for storage of 
TS/SCI material. The OIG also determined through this investigation that Gonzales 
improperly stored several other TS/SCI documents ip the safe near his office, many of 
which concerned Stellar Wind. The OIG's report, entitled "Report of Investigation Regarding 
Allegations of Mishandling of Classified Documents by Attorney General Alberto Gonzales,” 
was released by the OIG on September 2, 2008, and can be found at 

http: / / www.usdoj .gov/ oig/ special / s0809/index,htm. -fS/./Nff 
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The notes indicate that Vice President Cheney read aloud proposed 
language of new legislation. However, the notes do not describe the 
proposed legislation that was discussed. (U) 

According to Gonzales’s notes, the reactions and comments of the 
congressional leaders were as follows: Both Hastert and Roberts said they 
now felt an obligation to use the tool ” ^thaugl^ccorfiri^^h^otes^ 


Roberts said that if Comey would not certify 
the Authorization “he should be fired.” Harman suggested that another 
branch of government “should have some role, checks and balances on the 
program” and raised the possibility of involving the FISA Court. According 
to the notes, Gonzales responded to Harman’s suggestion by volunteering 
that it would be possible to have the Presiding Judge of the FISA Court 
“approve or develop the guidelines to protect privacy rights.” The notes 
state that Daschle felt it would be “impossible to get [new legislation] passed 


Gonzales’s notes indicate that when he was asked at the meeting why 
Comey was “reluctant” to sign the Authorization, Gonzales responded, “I 
said it was not really my place to represent [Comey’s] position, but I believed 
that he did not feel that the President’s Constitutional authority would hot 
[sic] override FISA.” The notes do not indicate what else was discussed 
about the basis for the Department’s concerns about the legal support for 
the program. (TS//STLW - / - /SI/ / OC/ MF) 

The notes indicate that Andrew Card stated that “it would be hard to 
explain if another attack occurred and we could have stopped it with this 
tool.” Gonzales’s notes then state: 


- Andy asked if anyone had any reservation and no one spoke up 
raising an objection 


The VP said that what I am hearing is that we should go forward with 
the program for a period of 30-45 days and see if there was a 
legislative fix. - (TS/ /□!/ /NP)- 


without it becoming very public,” Rockefeller was “concerned about privacy 
safeguards” and was advised of “the 39 steps followed [by the NS A] to make 
sure privacy concerns were addressed,” According to the notes, Peipsi, 
expressed concern about giving “total discretion” to the President and 
discussed the need for the proposed legislation to be periodically renewed by 
Congress and that it not be permanent. ■■ (TS / / STLW / / SI/ / ■ OC/N - F )— 

Gonzales told us he initially left a gap in one section of the notes 
where he described Pelosi’s comments. He stated that a day or so later, 
after recalling what she had said at the meeting, he filled in the gap with the 
following italicized language: “Pelosi said tell DAG that everyone is 
comfortable and the program should go forward.” 158 (U) 

3. March 10, 2004: Hospital Visit (U) 

Gonzales told us that following the meeting; with the congressional 
leaders during the afternoon of March 10, President Bush instructed him 
and Card to go to the George Washington University Hospital to speak to 
Ashcroft, who was recovering from surgery in the intensive care unit. The 
events that followed, which are recounted below, are based on notes from 
Ashcroft’s: FBI security detail, Goldsmith’s notes, and Mueller’s program log; 
the OIG’s interviews of Gonzales, Comey, Goldsmith, Philbin, and Mueller; 
and Comey and Gonzales’s congressional testimony. 159 (U) 

At 6:20 p.rri. on March 10, Card called the hospital and spoke with an 
agent in Ashcroft’s FBI security detail, advising the agent that President 
Bush would be calling shortly to speak with Ashcroft. Ashcroft’s wife told 


iss when Gonzales testified before the Senate Judiciary Committee on July 24, 

2Q07, he essentially described the congressional leaders’ reactions to the March 10, 2004, 
Gang of Eight briefing as he did in his handwritten notes of the briefing, stating, “The 
consensus in the room from the congressional leadership is that we should continue the 
activities, at least for now.” However, after Gonzales testified. Representative Pelosi, 

Senator Rockefeller, and Senator Daschle issued statements to the media sharply disputing 
Gonzales’s characterization of their statements at the March 10, 2004, briefing, and stating 
that there was no consensus at the meeting that the program should proceed. See 
“Gonzales, Senators Spar on Credibility,” by Dan Eggen and Paul Kane, The Washington 
Post (July 25, 2007). Pelosi’s office also issued a statement that she “made clear my 
disagreement with what the White House was asking concerning the program, See 
“Gonzales Comes Under New Bipartisan Attack in Senate,” by James Rowley, 
Bloomberg.com (July 24, 2007), We did not attempt to interview the congressional leaders 
and obtain their recollections as to what was said at this meeting, because this was beyond 
the scope of our review, (U) 

159 Comey described the events surrounding the hospital visit in testimony before 
the Senate Judiciary Committee on May 15, 2007. Gonzales testified about these issues 
before the Senate Judiciary Committee on July 24, 2007. As noted above, Attorney General 
Ashcroft and Card declined our request to be interviewed. Ayres, Ashcroft’s Chief of Staff at 
the time, also declined our request for an interview. (U) 
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the agent that Ashcroft would not accept the call. Ten minutes later, the 
agent called Ashcroft’s Chief of Staff David Ayres through the Justice 
Command Center to request that Ayres speak with Card about the 
President’s intention to call Ashcroft. The agent conveyed to Ayres Mrs. 
Ashcroft’s desire that no calls be made to Ashcroft for another day or two. 160 
Ayres told the agent he would relay this message to Card, (U) 

However, at 6:45 p.m., Card and the President called the hospital 
and, according to the agent’s notes, “insisted on speaking [with Attorney 
General Ashcroft].” According to the agent’s notes, Mrs. Ashcroft, rather 
than Attorney General Ashcroft, took the call from Card and the President. 
According to the agent’s notes, she was informed that Gonzales and Card 
were coming to the hospital to see Ashcroft regarding a matter involving 
national security. (U) 

At approximately 7:00 p.m., Ayres was advised, either by Mrs. 

Ashcroft or a member of the Attorney General’s security detail that Gonzales 
and Card were on their way to the hospital. Ayres then called Comey, who 
at the time was being driven home by his security detail, and told Comey 
that Gonzales and Card were on their way to the hospital. Comey told his 
driver to rush him to the hospital. According to Comey, his driver activated 
the emergency lights on the vehicle and headed to the hospital. (U) 

According to his congressional testimony, Comey then called his Chief 
of Staff, Chuck Rosenberg, and directed him to “get as many of my people as 
possible to the hospital immediately.” Comey then called FBI Director 
Mueller, who was having dinner with his wife and daughter at a restaurant, 
and told him that Gonzales and Card were on their way to the hospital to 
see Ashcroft, and that Ashcroft was in no condition to receive guests, much 
less make a decision about whether to continue the program. According to 
Mueller’s program log, Comey asked Mueller to come to the hospital to 
“witness [the] condition of AG.” Mueller told Comey he would go to the 
hospital right away, (U) 

At 7:05 p.m., Ayres was notified by an agent on Ashcroft’s security 
detail that Comey was en route to the hospital. Ayres called the agent back 
at approximately 7:20 p.m. and told the agent that “things may get ‘a little 
weird'” when Gonzales and Card arrived. Ayres instructed Ashcroft’s 
security detail, which was composed of FBI agents, to give its “full support” 
to Comey and to follow Comey’s instructions. Ayres also told the agent that 
the security detail should not allow the U.S. Secret Service agents who 


>5° Ashcroft was recovering from his gallbladder surgery the prior day. He was 
described by those who saw him that night as being very weak and appearing heavily 
medicated. Philbin told us that Ashcroft was “on morphine” on the evening of March 10. 

(U) 


135 


would, be accompanying Gonzales and Card to remove Comey from 
Ashcroft’s room. The FBI agent told Ayres that the Attorney General’s 
security detail would “fully back” Comey and that “this is ‘our scene’.” (U) 

Philbin said he was leaving work that evening when he received a call 
from Comey, who said that Philbin needed to get to the hospital right away 
because Gonzales and Card were on their way there "to get Ashcroft to sign 
something,” Comey also directed Philbin to call Goldsmith and tell him 
what was happening at the hospital, Philbin called Goldsmith from a taxi 
on his way to the hospital. Goldsmith told us he was home having dinner 
when he received Philbin’s call telling him to go immediately to the hospital. 

m 

Comey arrived at the hospital between 7:10 and 7:30 p.m. 161 In his 
congressional testimony, Comey said he ran up the stairs with his security 
detail to Ashcroft’s floor, and he entered Ashcroft’s room, which he 
described as darkened, with Ashcroft lying in bed and his wife standing by 
the bed. Comey said he began speaking to Ashcroft, “trying to orient him as 
to time and place, and try to see if he could focus on what was happening. 
Comey said it was not clear that Ashcroft could focus and that he “seemed 
pretty bad off[.]” Comey stepped out of the room into the hallway and 
telephoned Mueller, who was on his way to the hospital. With Mueller still 
oh the line, Comey gave his phone to an FBI agent on Ashcroft’s security 
detail, and according to Comey Mueller instructed the agent not to allow 
Comey to be removed from Ashcroft’s room “under any circumstances.” (U) 

Goldsmith and Philbin arrived at the hospital within a few minutes of 
each other. Comey, Goldsmith, and Philbin met briefly in an FBI “command 
post” that had been set up in a room adjacent to Ashcroft’s room. Moments 
later, word was received at the command post that Card and Gonzales had 
arrived at the hospital and were on their way upstairs to see Ashcroft. 
Philbin told us the FBI agents in the command post called down to the 
checkpoint at the hospital entrance to ask whether Card and Gonzales were 
accompanied by Secret Service agents, which Philbin said indicated concern 
that a “stand-off’ between the FBI agents and the Secret Service agents 
might ensue. (U) 

Comey, Goldsmith, and Philbin entered Ashcroft’s room. Goldsmith . 
described Ashcroft’s appearance as “weak” and “frail,” and observed that his 
breathing was shallow. Philbin said he was shocked by Ashcroft s 
appearance and said he “looked terrible.” Philbin said that Ashcroft 


101 There is a discrepancy in the Attorney General’s security detail log on the time. 
One agent wrote that Comey arrived at 7:10. Another agent wrote that Comey arrived at 
7:30. (U) 
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appeared to have lost a lot of weight, was “gray in the face,” and was almost 
out of it” because he was on morphine. Comey stated that Ashcroft was 
“clearly medicated.” (U) 

Comey testified that he sat in an armchair by the head of Ashcroft’s 
bed, with Goldsmith and Philbin standing behind him; Mrs. Ashcroft stood 
on the other side of the bed holding Ashcroft’s arm. No security or medical 
personnel were present. (U) 

Goldsmith’s notes indicate that at this point Comey and the others 
advised Ashcroft “not to sign anything.” (U) 

Gonzales and Card, unaccompanied by Secret Service agents, entered 
Ashcroft’s hospital room at 7:35 pail., according to the FBI agent’s notes. 162 
The two stood across from Mrs. Ashcroft at the head of the bed, with Comey, 
Goldsmith, and Philbin behind them. (U) 

Gonzales stated that when he entered the hospital room, Ashcroft was 
in the bed and his wife was “at the 11:00 position.” Gonzales said to us that 
he was unaware that Comey, Goldsmith, and Philbin were also present m 
the room until Card told him this later. Gonzales told us that he could 
“sense” that others were in the room, but that he was not sure who, because 
his focus was on Ashcroft. Gonzales said he carried with him in a manila 
envelope the March 11, 2004, Presidential Authorization for Ashcroft to 

sign. (U) 

According to Philbin, Gonzales first asked Ashcroft how he was 
feeling. Ashcroft replied, “Not well.” Gonzales then said words to the effect, 
“You know, there’s a reauthorization that has to be renewed .... (U) 

Goldsmith told the OIG that Gonzales next reminded Ashcroft that he 
had been certifying the program for the past 2 years. Comey told us that 
Gonzales told Ashcroft, “We have arranged for a legislative remediation; 
we’re going to get Congress to fix it,” and that more time was needed to 
accomplish this. Comey told us he did not know what Gonzales meant by 
“legislative remediation.” (U) 

Gonzales told us that he did not recall telling Ashcroft that a 
legislative remediation had been arranged, but rather may have told 
Ashcroft that White House officials had met with congressional leaders ‘to 

pursue a legislative fix.” (U) 

Comey testified to the Senate Judiciary Committee about what 
happened next: 

m Gonzales told us he and Card arrived in Ashcroft’s hospital room at 7:20. (U) 
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, , , Attorney General Ashcroft then stunned me. He lifted his 
head off the pillow and in very strong terms expressed his view 
of the matter, rich in both substance and fact,: which stunned 
me, drawn from the hourlong meeting we’d had a week earlier, 
and in very strong terms expressed himself, and then laid his 
head back down on the pillow. He seemed spent. . . , And as 
he laid back down, he said, “But that doesn’t matter, because 
I’m not the Attorney General. There is the Attorney General,” 
and he pointed to me- 1 was just to his left. The two men 
[Gonzales and Card] did not acknowledge me; they turned and 
walked from the room. (U) 


Gomey also testified that “I thought I had just witnessed an effort to 
take advantage of a very sick man. who did not have the powers of the 
Attorney General because they had been transferred. to me.” (U) 

Philbin described to us Ashcroft’s statements to Gonzales and Card in 


the hospital room, stating that Ashcroft “rallied and held forth for two 
minutes” about problems with the program, as had. been explained to him by 
Comey, and that Ashcroft agreed with Comey. Gonzales told us that he did. 
riot recall Ashcroft stating that he agreed with Comey- Goldsmith’s notes 
indicate that Ashcroft argued in particular that NSA s collection activities 
exceeded the scope of t he Author izations and the QLC memoranda, stating 
that he was troubled by 


Accou lina to 

’s notes Ashcrol 'also said that it -was “very troubling thatHH 
gaiffli!BEssBi Jpeople in other agencies” had been read into the program, but that 
Ashcroft’s own Chief of Staff, and until recently the Deputy Attorney 
General, had not been allowed to be read in. Gonzales told us he responded 
to Ashcroft that this Was the President’s decision. (TO/ /QI//NF) 



According to Goldsmith’s notes, Ashcroft also complained that the 
White House had “not returned phone calls,” and that the Department had 
been “treated badly and cut out of [the] whole affair,” Ashcroft told 
Gonzales that he was “not prepared to sign anything.” (U) 

When we interviewed Gonzales about the hospital visit, he stated that 
these were “extraordinary circumstances,” that the program had been 
reauthorized over the past two years, and that the sentiment of the 


i<>.i As discussed in Chapter Three, Ashcroft was present for the January 31, 2002, 
briefing of Presiding Judge of the FISA Court. Royce Lamberth about the program. 

According to an outline of information to be covered during that briefing, NSA Director 
Hayden would have explained how the program functioned operationally. Because Ashci oft 
did. not a gree to be interviewed, w e were unable to determine, what Ashcroft understood 

prior to Philbin arid Goldsmith’s explanation to 

him of this aspect of the program, in late 2003. (TS / / 5TLW / / BI /■/ O C/ NF) 
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congressional leadership was that it should continue. Gonzales said he 
therefore felt it was very important, that Ashcroft be told what was 
happening, adding “If I were the Attorney General 1 would damn sure want 

to know.” (U) 

In his July 2007 congressional testimony, Gonzales also explained the 
visit to the hospital by stating that it was “important that the Attorney 
General knew about the views and recommendations of the congressional 
leadership; that as a former member Of Congress and as someone who had 
authorized these activities for over two years, that it might be important for 
him to hear this information. That was the reason that Mr. Card and I went 
to the hospital.” Gonzales further testified, “We didn’t know whether or not 
he knew of Mr, Comey’s position and, if he did know, whether or not he 
agreed with it.” Gonzales also disputed Goldsmith’s account that Ashcroft 
stated that he was “not prepared to sign anything,” and referred us to his 
July 2007 testimony where he stated: (U) 

My recollection, Senator [Feinsteiri], is - and, of course, this 
happened some time ago and people’s recollections are going to 
differ. My recollection is that Mr. Ashcroft did most of the 
talking. At the end, my recollection is, he said, “I’ve been told it 
would be improvident for me to sign. But that doesn t matter, 
because I’m no longer the Attorney General.” (U) 

Gonzales told us that he and Card would not have gone to the 
hospital if they believed Ashcroft did not have the authority to certify the 
Authorization and told us that as soon as Ashcroft stated he no longer 
retained authority to act, Gonzales decided not ask Ashcroft to sign the 
Authorization. In his congressional testimony Gonzales stated, ‘Obviously 
there was concern about General Ashcroft’s condition . . . [W]e knew, of 
course, that he was ill, that he’d had surgery.” Gonzales also stated that 
“We would not have sought nor did we intend to get any approval from 
General Ashcroft if in fact he wasn’t fully competent to make that decision. 
He also testified, “There’s no governing legal principle that says that Mr. 
Ashcroft [ . , . ] If he decided he felt better, could decide, ’I m feeling better 
and I can make this decision, and I’m going to make this decision. 164 (U) 

The Attorney General security detail’s logs indicate that Gonzales and 
Card left Ashcroft’s room at 7:40 p.m. (U) 


Hearing before Senate Judiciary Committee, July 24, 2007. Gonzales also told 
us that h e would not have gone to the hospital solely over the dispute concerning the scope 
/t>o / n-i ; /mrr- 
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Moments after Gonzales and Card departed, Mueller arrived at the 
hospital. According to Mueller’s notes, outside the hospital room Comey 
informed him of the exchange that had occurred in Ashcroft’s room, and in 
particular that Ashcroft had stated that Comey was the Acting Attorney 
General, that “all matters” were to be taken to Comey, but that Ashcroft 
supported Comey’s position regarding the program. Mueller’s notes also 
state: "The AG also told [Gonzales and Card] that he was barred from 
obtaining the . advice he needed on the program by the strict 
compartmentalization rules of the [White House].” (U) 

Mueller’s notes indicate that Comey asked Mueller to witness 
Ashcroft’s condition, and requested Mueller to inform the FBI security detail 
that no visitors, other than family, be allowed to see Ashcroft without 
Mueller’s consent. Both Mueller’s notes and the security detail log indicate 
that Mueller instructed the detail that under no circumstances was anyone 
to be allowed into Ashcroft’s room without express approval from either Mrs. 
Ashcroft or Mueller. (U) 

At approximately 8:00 p.m. Mueller went into Ashcroft’s room for 5 to 
10 minutes. Mueller wrote in his program log: “AG in chair; is feeble, 
barely articulate, clearly stressed.” (U) 

4. March 10, 2004: Olson, is Read into the Program JU) 

According to Comey’s congressional testimony, while he was speaking 
with Mueller prior to Mueller’s departure from the hospital, an FBI agent 
interrupted, stating that Comey had an urgent telephone call from Card. 
Comey testified that he then spoke with Card, who was very upset and 
demanded that Comey come to the White House immediately. Comey 
testified that he told Card that based on the conduct Comey had just 
witnessed at the hospital, he would not meet with Card without a witness 
present. Comey testified that Card replied, “What conduct? We were just 
there to wish him well." Comey reiterated his condition that he would only 
meet Card with a witness present, and that he intended the witness to be 
Solicitor General Olson. Comey testified that until he could "connect” with 
Olson, he was not going to meet with Card. Card asked if Comey was 
refusing to come to the White House, and Comey responded that he was not 
refusing and would be there, but that he had to go back to the Justice 
Department first. (U) 

Comey and the other Department officials left the hospital at 8: 10 
p.m. Philbin stated that he returned to the Department with Comey in 
Comey’s vehicle, and that the emergency lights were again activated. 
Goldsmith also left the hospital and went to the Department. At the 
Department Comey, Goldsmith, and Philbin were joined by Olson, who had 
come to the Justice Department after being contacted at a dinner party. 
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Comey told us that he believed there was an urgent need to have Olson read 
into the program because he was confident Olson would agree with Comey 
and the others that Yoo’s legal analysis was flawed and that Olson would be 
a strong ally in the matter because of Olson’s respected intellect and 
credibility. (U) 

During this meeting at the Justice Department, a call came from Vice 
President Cheney for Olson, which Olson took on a secure line in Comey’s 
office while Comey waited outside. Comey told us he believes Vice President 
Cheney effectively read Olson into the program during that conversation. 

(U) 

Comey and Olson then went to the White House at about 1 1.00 p.m., 
and met with Gonzales and Card that evening. Comey testified that Card 
would not allow Olson to enter his office. Comey relented and spoke to Card 
alone for about 15 minutes. At that point, Gonzales arrived and brought 
Olson into the room. According to Comey, he communicated the 
Department’s views on the dispute and that the dispute was not resolved in 
this discussion. Comey stated that Card was concerned that he had heard 
reports that there was to be a large number of resignations at the 
Department. (U) 

Gonzales told us that he recalled that Comey met first with him and 
Card while Olson waited outside the office, and that Olson joined them 
shortly thereafter. Gonzales said that little more was achieved than a 
general acknowledgement that a “situation” continued to exist because of 
the disagreement between the Department and the White House regarding 
the program. 165 (U) 

5. March 11, 2004: Goldsmith Proposes Compromise 
Solution (U) 

According to a memorandum to the file drafted by Goldsmith, he met 
with Gonzales at 6:30 a.m. the next morning, March 11, 2004, at the White 
House to discuss a proposal under which the Depai tment could support 


igs Comey stated that Olson did not become deeply involved in analyzing the Stellar 
Wind program in the days that followed because he was preparing for a major argument 
before the Supreme Court. Comey told us that Deputy Solicitor General Paul Clement was 
read into the program on March 12, 2004, and reviewed all of the OLC memoranda that 
weekend Comey said Clement agreed with Goldsmith and Philbin’s analysis one hundred 
percent” and later worked with the OLC on drafting a new memorandum on the ^legality of 
the program, which is discussed below. However, Bradbury told us that Comey s 
characterization of Clement’s view of the analysis was exaggerated. Bradbury told us that 
Clement had remarked to him after these events transpired that Goldsmith and Philbm s 
analysis “sounded reasonable to me at the time,” and that Clement s view of the analysis 
was based only on a limited review of it. ( t P9//SI//NF)-. 



Goldsmith told us that he did not specifically recall this meeting. 
Gonzales told us that he recalled conveying to Goldsmith and Philbin at 
some point during this day that the President had decided he had the 
constitutional authority to continue the program. Gonzales said, he also 
expressed to Department officials the sentiment that the Department should 
continue seeking a way to “get comfortable” with the President’s decision. 

m 

6 . March 11, 2004: White House Asserts that Comey’s 
Status as Acting Attorney General was Unclear (U) 


Goldsmith told the OIG that later during the morning of March 11, 
2004, he received a call from Deputy White House Counsel David Leitch. 
Goldsmith said Leitch was “yelling and screaming” about the White House; 
not being informed that Comey was the Acting Attorney General. Goldsmith 
told the OIG that Leitch made two specific complaints. First, Leitch claimed 
that the White House had never received a determination from OLC on 
Comey’s assumption of Ashcroft’s powers and duties. Goldsmith told us 
that to rebut this charge, OLC Deputy Assistant Attorney General Edward 
Whelan was sent to the Justice Command Center to retrieve from a waste 
basket the facsimile transmittal confirmation sheet from the March 5, 2004, 
memorandum Goldsmith had sent to Gonzales entitled “Determination that 
Attorney General is absent or disabled.” This confirmation sheet 
subsequently was Sent to Leitch. 166 (U) 


100 In a March 12, 2004, e-mail to /tyres, Comey, Goldsmith, Philbin, and others 
(including a cop} 7 to Gonzales), Leitch offered a “clarification,” asserting that the White 
House had in fact received the Goldsmith memoranda of March 5, as well as the 
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Leitch’s second claim was that the OLC memorandum was ambiguous 
because it did not specify whether the Attorney General was determined tcx 
be '‘absent” or “disabled,” a difference for purposes of the Attorney General's 
authority. Accord in g to Goldsmith, if the Attorney General was “absent,” 
the Deputy Attorney General could act as the Attorney General, although 
the Attorney General would retain his authority and technically could 
overrule the Deputy. If the Attorney General was “disabled,” the Attorney 
General was divested of all authority. Goldsmith said he responded to 
Leitch by noting the inconsistency of the White House making this second 
claim because, according to Leitch, it had not received Goldsmith s 
memorandum in the first instance. (U) 

Goldsmith said he also told Leitch to “lay off” the complaints, but that 
Leitch did not. Goldsmith said he therefore reluctantly sent a detailed 
e-mail to Leitch on March 11 to support the Department s contention that it 
had properly informed the White House of Ashcroft s status. Goldsmith 
stated that in the e-mail he also made the point that his conversation with 
Gonzales on March 9, 2004 (discussed above) was premised on Gonzales’s 
. knowledge that Ashcroft was ill and that Comey needed to authorize a 
“30-day bridge” until Ashcroft was well enough to sign the Authorizations 

again. 167 (U) 

Gonzales told us that he had no recollection of having seen OLC’s 
March 5, 2004, memorandum entitled “Determination that Attorney General 
is absent or disabled.” As described above* Gonzales stated that he and 
Card would not have gone to the hospital if they believed Ashcroft did not 
have the authority to certify the Authorization as to form and legality. 
Gonzales also said that while he believed Comey would be making the 
decision to recertify the program, this did not mean that Ashcroft had. 
relinquished his authority or had been “recused” from making the decision. 
Gonzales said he believed that Ashcroft retained the authority if he was 
competent to exercise it and was inclined to do so. 168 (TS/ /SI//-NF)- 


memorandum from Comey’s Chief of Staff Chuck Rosenberg memorializing Comey’s 
decision that the Attorney General was “absent or disabled’' within the meaning of 28 
U.S.C. § 508(a). Leitch’s clarification stated that the Rosenberg memorandum had been in 

draft form. (U) 

u>r The OIG searched for but was unable to find this e-mail from Goldsmith to 
Leitch. (U) 

,ios During his July 24, 2007, testimony before the Senate Judiciary Committee, 
however, Gonzales stated that he thought there had been newspaper accounts of Conley’s 
assumption of the Attorney General’s duties and stated that "the fact that Mr. Comey was 
the acting Attorney General is probably something that I knew of.” Gonzales testified that 
he Was aware that Ashcroft was ill and had undergone surgery, but Gonzales stated that 
Ashcroft “could always reclaim” his authority. (U) 


143 


7. March 11, 2004: Gonzales Certifies Presidential , 

Authorization as to Form and Legality {TS/ /S1//NF) 

Qn the morning of March 1 1 , 2004, with the Presidential 
Authorization set to expire, President Bush signed a new Authorization, 169 
In a departure from the past practice of having the Attorney General certify 
the- Authorization as to form and legality, the March 11 Authorization was 
certified by White House Counsel Gonzales. The March 1 1 Authorization 
also differed markedly from prior Authorizations in three other respects. 
T FS ~ / ' / ~ 3TLW//~Sl/ / OC / NP) 

The first significant difference between the March 11, 2004, 
Presidential Authorization and prior Authorizations was the President s 
explicit assertion that the exercise of his Article II Commandei -in-Chief 
authority “displace^] the provisions of law, including the Foreign Intelligence 
Surveillance Act and chapter 1 19 of Title 18 of the United States Code 
(including 18 U.S.C. §251 1(f) relating to exclusive means), to the extent of 
any conflict between the provisions and such exercises under Article II [,]'* 

As discussed above, FISA and the Omnibus Crime Control and Safe Sheets 
Act of 1968, 18 U.S.C. §§ 2510-2521 (generally referred to as Title III) are by 
their terms the “exclusive means by which electronic surveillance, as 
defined in [FISA], and the interception of domestic wire, oral, and electronic 
communications may be conducted.” 18 U.S.C. § 251 l(2)(f). This new 
language was based on the same legal rationale Yoo first advanced in 
support of the Stellar Wind program - that FISA cannot be read to infringe 
upon the President’s Commander-in-Chief authority under Article II of the 
Constitution during wartime. -( T - S - / - /STLW/ / ST / / OC/NF) 

Subsequent Presidential Authorizations did not include this language 
discussing the legal bases for the program. Steven Biadbury told the OIG 
that he believed the language was included in the March 1 1 Authorization 
as a way of indicating that the President did not agree with Goldsmith and 
Philbin’s analysis, and to protect those who had been implementing the 
program under the prior OLC opinions. (TS/ /SI-/-/NF) — 

Second, to narrow the gap between the authority given on the face ol 
prior Authorizations and the actual operation of the program by the NSA, 
the terms governing the collection of telephony and e-mail meta data were 
clarified. The underlying language for “acquiring” both telephony and e-mail 
meta data remained as it had been, giving the NSA authority to: 


i6«j The March 1 1. 2004, Presidential Authorization stated that it would expire on 
May 6, 2004. (T5//SI//NE ) 
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acquire, with respect to a communication, 
header/ router/ addressing- type information, including 
telecommunications dialings type data, but hot the contents of 
the communication, when (i) at least one party to such 
communication is outside the United States, (ii) no party to 
such communication is known to be a citizen of the United 
States, or (iii) based on the factual and practical considerations 
of everyday life on which reasonable and prudent persons act, 
there are specific and articulable facts giving reason to believe 
that such communication relates to international terrorism, or 
activities in preparation therefor. (TS/ / STLW/--/-SI/ / OC / NF) 


Presidential Authorization, March 11, 2004, para. 4(b). However, this 
language was now qualified by the following two subpaiagraphs. 


(i) the Department of Defense may obtain and retain 
header/ router /addressing- type informat io n. 
telecommunications dialin g- type d ata, 

that search 

and retrieval from such -obtained 

header/router/ addressing- type information, including _ 
telecommunications dialing- type data, shall occur only in 
accordance with this authorization; and 

(ii) header/ router /addressing- type information, including 

telecommunications dialing-type data, is “acquired” for 
purposes of subparagraph 4(h) above when, and only when, the 
Department of Defense has searched for and retrieved such 
header / router / addressing- type information, including 
telecommunications dialing-type data (and not when the 
Department obtains such header/ router/ addressing- type 
inform qt-jnn ■ inehlri i na data,. 

such as : 

Ifbr retention). 


Id. at para. 4(b)(i) & (ii). ( TS//STLVf//SI/ - /O e/HF) 


In essence, the March 11, 2004, Authorization for the first time 
sought to make clear that the NSA c ould unj-rfi 11 telephony and 

e-mail meta data (baskets 2 and 3) 


b)(1 ), (b)(3) 


tut the meta data collected could only he 
queried (“acquired”) in accordance with any of the thiee conditions set forth 
in paragraph 4(b). 170 This language clarifying what the term “acquire” 


170 The term “obtain,” as first introduced in the March 11, 2004, Presidential 
Authorization, was meant to be synonymous with the term collect. (TS//bl//NF)- 
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meant was included in every successive Presidential Authorization tor the 
remainder of the program. (TS/ / STT M / / SI / / OC / NP f 

Moreover, the President asserted in the March 11 Authorization that 
the newly drafted distinction between "obtaining and retaining” meta data 
versus “acquiring” the meta data “reflects the consistent course of conduct 
under such Presidential Authorizations that has been known to and 
authorized by me, and shall he deemed to have been a part of such 
Presidential Authorizations as if [paragraph 4(b)(i) 65 (ii)] had been explicitly 
included in each such Presidential Authorization at the time of pi esidehtial 
signature” any action taken prior to presidential signature of this ^ 
authorization that is consistent with the preceding sentence is latified and 
confirmed .” 171 Id. at para. 4(b). (TS / / STLW / / SI / / OC / NF)- 



According to Comey and Philbin, this new language was Addington’s 
“fix .” 172 Philbin said he believed the new language was “sufficient” to 
address the nepartmen t’s concern tha ^^^^mations did not 
adequately describe thc ^^^^P^ ^^^^^^ being carried 

NSA, although he believed the new bnpunpe was “cumbei some 


ce of 
the 


172 Hayden and Philbin both told the OfG that Addington drafted the Presidential 
Authorizations. In his OIG interview, we asked Gonzales who drafted the March 1 1, 2004, 
Authorization. On the advice of the Special Counsel to the President, Gonzales declined to 


answer. ( TS//S1//WF) 
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The third significant departure from prior Authorizations was the 
inclusion of a statement that "the Attorney General of tire United States 
approved as to form and legality [all prior Presidential Authorizations] 
authorizing the same activities as are extended by this authorization].] Id. 
at para. 10. (TS/./STLW//S1/ /OC/NF ) 


However, Gonzales told us that he ^ 

•••lzales said he was aware 

I'lnot Phil hi n 1w1 been to the NSAseveral times and had met with NSA officials to gain an 
understanding of how the program was actually implemented. / CI / f 0 c / ^ 






/ B E ^ eR eew/KeFeRKr 



We asked Gonzales why he signed the March 1 1, 2004, Presidential 
Authorization even though the Department could not support it. On the 
advice of the Special Counsel to the President, Gonzales declined to answer, 
However, Gonzales stated that the White House Counsel, like OLC, provides 
legal advice to the President and that his signature on the Authorization 
simply represented his advice as to its form and legality. (TS/ - /SI/ /NF) 

NSA Director Hayden told us that Addington asked him whether the 
NSA would be willing to continue the Stellar Wind program without the 
Justice Department’s certification of the Presidential Authorization. Hayden 
said this was a “tough question” and that he consulted with his leadership 
team at the NSA before making a decision. Hayden said that three 
considerations persuaded him to continue the program. First, the 
congressional members briefed on the situation on March 10, 2004, were 
supportive of continuing the program without Corney’s certification. 

Second, the program had been operating for the previous two and a half 
years with Department approval. Third, the NSA General Counsel’s office 
told him the program was legal. Hayden said he was unsure whether 
proceeding without the Department’s certification was a sustainable 
approach, but that he was comfortable doing so when the issue arose in 
March 2004. ( TS/ - / - SI - / / NF) ■ 

B. Department and FBI Officials React to Issuance of 
March 11, 2004, Authorisation -f T - S/ / S1/ / F HH~ 

Several Department and FBI leadership officials considered resigning 
after the Presidential Authorization was signed despite the Deputy Attorney 
General’s refusal to certify the program based on the Department’s 
determination that certain activities it authorized were without adequate 
legal support. Many of the Department, FBI, and White House officials we 
interviewed characterized the events immediately surrounding the issuance 

174 In a closed session of the Senate Select Committee on Intelligence on June 26, 
2007, Comey described his belief regarding the new language, stating, “[TJhere were some 
additions to the text that were an effort by someone to try and fix the record in some 
respect.” (U/. /FOU Q) 
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of the March 1 1, 2004, Presidential Authorization in dramatic, sharp terms. 
Several of the Department witnesses described the impasse as a crisis an 
described a sense of distrust and anger that permeated their relations With 
White House officials during this period. In a letter of resignation that 
Comey wrote but did not send, he described this period as an apocalyptic 

situation.” -(TD/./0I//NF)- 

In this section, we describe the reactions of Department, FBI, and 
White House officials to the White House decision to continue the program 
without the support of the Justice Department. (U) 

1. Initial Responses of Department and FBI Officials (U) 

White House Chief of Staff Card informed Comey by telephone on the 
morning of March 11, 2004, that the President had signed the new 
Authorization that morning, At approximately noon, Gonzales called _ 
Goldsmith to inform him that the President, m issuing the Authonzation, 
had made an interpretation of law concerning his authorities and that the 
Department should not act in contradiction of his determinations. 

Goldsmith took notes on the call. According to his notes Goldsmith asked 
Gonzales, "What were those determinations?” and Gonzales responded that 
he would let Goldsmith know. 

Later that day, Gonzales called Goldsmith again and told him that 
OLC should continue working on its legal analysis of the program. In a 
third call that day, however, Gonzales directed Goldsmith to suspend work 
on"he legal analysis and to decline a request from the OAGcneral Counsel 
to review a draft of the new OLC memorandum. (To/ /Cl/ /Wit 

Goldsmith followed up this series of calls with a letter to Gonzales 
seeking clarification on Gonzales’s instructions. Goldsmith wrote that he 
interpreted the March 11, 2004, Authorization signed by the President to 
mean that "the President has determined the legality of [the program] m all 
respects based upon the advice and analysis of your office, and that officers 
of the Department of Justice should refrain from calling into question the 
legality of [the program], or from undertaking further legal analysis of it. In 
the letter Goldsmith recounted how Gonzales had then called him to advise 
that OLC should continue its legal analysis of the program, adding, I am 
now uncertain about your direction based on the President s exercise o is 
authority.” Goldsmith concluded his letter by reiterating OLC s position 
that its existing legal memoranda “should not be relied upon m support or 
the entire program.” Goldsmith described the document he wrote as a for 
the record” letter. 175 As described below, Goldsmith and Philbm delivered 


ns Goldsmith said he discussed a draft of the letter with Comey, Rosenberg, Ayres, 
Olson, and others and edited it based on their suggestions. (U) 
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this letter to Gonzales at his residence at approximately 11:00 p.m. that 
night. f F S - //SI//NP) 

At noon on March 11, 2004, Director Mueller met with Card at the 
White House. According to Mueller’s program log. Card summoned Mueller 
to his office to bring Mueller up to date on the events of the preceding 24 
hours. Card recounted for Mueller the briefing of the congressional leaders 
the prior afternoon and the President’s issuance of the new Authorization 
without the Department’s approval. In addition, Card told Mueller that if no 
“legislative fix” could be found by May 6, 2004, when the current 
Authorization was set to expire, the program would be discontinued. 


According to Mueller’s notes, Card acknowledged to Mueller that 
President Bush had sent him and Gonzales to the hospital to seek Ashcroft’s 
certification for the March 11, 2004, Authorization, but that Ashcroft had 
said he was too ill to make the determination and that Comey was the 
Acting Attorney General. Mueller Wrote in his program log that he told Card 
that the failure to have Department of Justice representation at the 
congressional briefing and the attempt to have Ashcroft certify the 
Authorization without going through Comey “gave the strong perception that 
the [White House] was trying to do an end run around the Acting [Attorney 
General] whom they knew to have serious concerns as to the legality of 
portions of the program.” Card responded that he and Gonzales were 
unaware at the time of the hospital visit that Comey was the Acting Attorney 
General, and that they had only been following the directions of the 
President. tTS // S I// NF ) 

Mueller reminded Card that Mueller had told Vice President Cheney 
during their March 9, 2004, noon meeting that Mueller could have problems 
with the FBI’s continued involvement in the program if the White House 
issued an Authorization without the Department’s approval. Card said he 
understood Mueller’s concern and told him to stop by Gonzales’s office to 
pick up a copy of the March 11, 2004, Authorization, which Mueller did. 
(TG//GI//NF) - 

Mueller met with Comey at 1:15 p.m. to review the Authorization, and 
he left a copy of it with Comey. During this meeting, Mueller told Comey he 
would be submitting a letter to Comey requesting advice on the legality of 
the FBI’s continued participation in the program. 176 - f P S/ / SI / / NF) — 


170 According to the Mueller’s program log, Gonzales called Mueller at 2:50 p.m. to 
tell him to “assure security of copy of President's order.” (U) 
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Later that day, Mueller sent Comey a memorandum, prepared by FBI 
General Counsel Valerie Caproni and . an FBI Deputy General Counsel, 
seeking guidance on liow the FBI should proceed in light of recent 
developments. The memorandum asked whether FBI agents detailed to he 
NSA to work on Stellar Wind should be recalled; whethe^e^yhould 










. • - 


Office of Intelligence Policy and Review (OIPR) Counsel James Baker 
also expressed his concern about the White Housed action. On the evening 
of March 1 1 2004, he drafted a memorandum to Comey containing what he 
later described as a series of “loaded questions” concerning whether it was 
“lawful and ethical” for OIPR to continue filing applications with the MbA 
Court under the circumstances. 177 (TS/ / SI//M-F )- 

Gold smith and Philbin called Gonzales late in the evening of March 1 1 
to ask if they could visit him at his residence to deliver the letter Goldsmi 
had written earlier in the day. As described above, Goldsmith sought to 
make a record of his earlier conversations with Gonzales in which 
Goldsmith believed Gonzales had conveyed conflicting instructions 
regarding how OLC should proceed in light of the President s issuance of the 
March 1 1 Authorization. frGyy L SI-/-7 L NF-) — 

Gonzales told us that Goldsmith drafted the letter because Goldsmith 
was “confused” about whether OLC should continue working on . its legal 
analysis of the program. Gonzales said he recalled that Goldsmith an 
Philbin were “somber” during the meeting at his house. Gonzales said that 
he told them that the President had decided to go forward with the program, 
but that they should continue working to resolve the outstanding legal 
questions they had and try to find a solution. He said he to ^ to convey to 
them his confidence that everyone would get through this. (TC/ /CI//NF) 

Goldsmith and Philbin told us that Gonzales was very cordial during 
the meeting and expressed regret for having gone to Ashcroft's hospita 
room that evening. Philbin stated that initially he believed that Gonzales 
hacHnshucted him and Goldsmith “not to do our job, not to determine what 
the law is,” but that it became evident to him that Gonzales wanted to do 
the legally right thing.” Goldsmith also stated that as a general proposi ion 

n7~These issues are described in Section Ii C of this chapter in connection with the 
Denartraent’s meetings with FISA Court PresidingJuds^KoHar-Kotelly to discuss the use m 
?if A appS^ of information derived fe. BHBii cdteted under the program 
following the March 11, 2004, Presidential Authorization and its subsequent modifications. 

(T S / / OTLW/ 


he encountered more “pushback” from Addington than from Gonzales, and 
that Gonzales “wanted to do the right thing.” -(TG//OI//NF)— 

2. Department and FBI Officials Consider Resigning (U) 

Comey told us he drafted a letter of resignation shortly after the 
incident in Ashcroft’s hospital room on March 10. Comey said he drafted 
the letter because he believed it was impossible for him to remain with the 
Department if: the President would do something the Department said was 
not legally supportable. 173 (U) 

Comey also testified that Ashcroft’s Chief of Staff David Ayres believed 
Ashcroft also was likely to resign and urged Comey to wait until Ashcroft 
was well enough to resign with him, In written responses to Senator 
Charles Schumer following his testimony, Comey wrote that he believed the 
following individuals also were prepared to resign: Goldsmith, Philbin, 
Chuck Rosenberg, Daniel Levin, James Baker, David Ayres, Deputy Chief of 
Staff to the Attorney General David Israelite, and Director Mueller. Comey 
also responded to the question that he believed that “a large portion” of his 
staff also would have resigned if he had. (U) 

Goldsmith told us he was “completely disgusted” by his recent 
meetings with White House officials in connection with the Stellar Wind 
program and that he drafted a resignation letter at around the same time as 
Comey. The OIG obtained a handwritten list Goldsmith had compiled as 
these events were taking place to memorialize his grievances with the White 
House’s actions during this period. The list includes: 

o the “[sjhoddiness of the whole thing,” which Goldsmith told us 
referred to his belief that both the process by which the 
program was implemented and the substantive analysis 
underpinning it represented the extreme opposite of how to 
manage a program as important as the White House claimed 
Stellar Wind to be; 


178 The letter was addressed to President Bush. Also, at 5:46 p.m. on the evening of 
March 11, 2004, Comey sent an e-mail to two Department colleagues stating in part: 

I have been through the roughest patch of my professional life in the last 24 
hours. You would not believe what has gone on . . . . 1 am hugely upset 
about the conduct of certain members of the executive branch. But I am 
also hugely proud of the Department of Justice, including SG, Associate AG, 

OLC, Ayres, my staff, the AG, and even Mrs, Ashcroft. I believe this has 
been our finest hour, although it is not over yet, ... I suspect I will either be 
fired by the President or quit, but I will have done the right thing for my 
country. (U) 
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“[o]ver~secrecy,” both in terms of not reading in attorneys at the 
Justice Department and other agencies, and not keeping 
Congress informed; 

the hospital incident, which Goldsmith described as shameful , 
“[disregard of law” on the part of the White House (a reference 
Goldsmith did not expand upon with more specificity during his 
interview with the OIG); and 

the White House’s claim that a legislative fix could be achieved, 
which Goldsmith regarded as “irresponsible” because he. 
believed at the time that a legislative remedy was not a viable 
option. "(TS//SI/ /NP - ) - 

G old smith described three additional items on the list in particular as 
"false representations” by the White House: 

o “[l]ies re shutting down,” referring to the White House’s 
assurances to Goldsmith on several occasions that it would 
shut down the program if the Office of Legal Counsel could not 
find legal support for it; 

o “[l]ies re telling [the President] of problem,” referring to 

representations that the President had been kept informed of 
the Department’s concerns about the program; and 

a assertions by White House officials that they “[djidn’t know AG 
was incapacitated”. (TS/ /SI//NF-) 

Goldsmith stated that on Thursday, March 1 1, Ayres asked him not to 
resign because the Attorney General should have the chance to do so first 
once he had fully recovered from his surgery. Goldsmith said he was still 
“on the fence” the following Monday or Tuesday about resigning and that 
there was great concern that his and other resignations would spark a 
panic” that might lead to the program being revealed publicly. 179 (U) 

Philbin told us that there was an "eerie silence” at the Department on 
March 11 as he and others awaited word from the White House on the fate 
of the program. Philbin said he and others believed they would have to 
resign. Philbin said his primary concern was that the White House planned 
to go forward with the Presidential Authorization and continue the program 


i7<i Goldsmith ultimately tendered his resignation in June 2004, effective July 30, 
2004 Goldsmith told us he resigned in part because he did not believe he could be an 
effective head of the Office of Legal Counsel after his “unprecedented” withdrawal of several 
legal memoranda, including those drafted by Yoo. Goldsmith added that he also resigned 
because he was “exhausted” from his work in OLC and had recently been offered a teaching 
position at Harvard Law School. (U) 
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despite the flaws that the Office of Legal Counsel had identified in its legal 
analysis. Philbin said he was “absolutely serious” about resigning, adding, 
“[If| they’re going to tiy to strong-arm the guy on morphine, what else are 
they going to do?” 

Baker told us that he also considered resigning after the President 
signed the Authorization but ultimately decided to remain in his position, in 
part because of his fear that if the White House was willing to tolerate mass 
resignations of senior government officials rather than, revise the: Stellar 
Wind program, “I don’t know what this means in terms of the rule of law in 
this country." Baker also stated that he knew he had certain protections 
from removal for a period of time because he was a career official and that 
he wanted to remain as Chief of 01 PR to protect the government’s 
relationship with the FISA Court and to protect the attorneys in his office. 
(TS//SI//HF )- 


Levih said he was willing to resign over the matter, and he gave a 
signed resignation letter to Comey to be used by him “however [he] felt 
appropriate.” Levin said he did so “if it would help to get the White House to 


change its mind.” Levin s f 
Goldsmith’s view that the 



.certain he shared 
| was legally 


Without support, he thought the White House’s conduct during the incident 
at the hospital had been “outrageous” and tie was willing to resign on that 
basis alone. -f FS/ /STLW//SI/ /OC/NF) 


FBI General Counsel Caproni told us that she also was prepared to 
resign. She said that the FBI’s primary concern regarding the impasse 
between the Department and the White House over the program was not 
with issues of privacy and civil liberties, but rather with “the rule of law.” 
(TS//SI//NF) 

At approximately 1:30 am. on March 12, 2004, Mueller drafted by 
hand a letter stating, in part: “[A]fter reviewing the plain language of the 
FISA statute, and the order issued yesterday by the President . . . and in the 
absence of further clarification of the legality of the program from the 
Attorney General, I am forced to withdraw the FBI from participation in the 
program. Further, should the President order the continuation of the FBI’s 
participation in the program, and in the absence of further legal advice from 
the AG, I would be constrained to resign as Director of the FBI.” Mueller 
told us he planned on having the letter typed and then tendering it, along 
with his March 11, 2004, memorandum to Comey, but that based on 
subsequent events his resignation was not necessary. (TS/ / SI/ /NF) 

i 
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3. Comey and. Mueller Meet with President Busk (Uji 

On the morning of March 12, 2004, Comey and Mueller went to the 
White House to attend the regular daily threat briefing with the President in- 
the Oval Office. Comey said that following the briefing President Bush 
called him into the President’s private study for an ' unscheduled meeting. 

m 

Comey told us that President Bush said to him, “You look burdened.’ 
Comey told the President that he did feel burdened, to which the President 
responded, “Let me lift that burden from you.” Comey told the President 
that he felt as if he were standing on railroad tracks with a train coming 
toward him to run over his career and “I can’t get off the tracks.” (U) 

Comey said he then explained to the President the three baskets of 
Stellar Wind collection and the issues and problems associated with each. 
President Bush responded with words to the effect, “You whipped this on 
me” all of a sudden, that he was hearing about these problems at the last 
minute, and that the President not being told of these developments 
regarding the program was “not fair to the American people.” Comey 
responded that the President’s staff had been advised of these issues "for 
weeks,” and that the President was being “poorly served” and “misled” by his 
advisors. Comey also said to the President, “The American people aie going 
to freak when they hear what collection is going on.” President Bush 
responded, “That’s for me to worry about.” (TS / /GTbW / / 01 / / O G / NF)— 

According to Comey, the President said that he just needed until 
May 6 (the date of the next Authorization), and that if he could not get 
Congress to fix FISA by then he would shut down the program. The 
President emphasized the importance of the program and that it “saves , 
lives.” Comey told the President that while he understood the President’s 
position he still could not agree to certify the program. Comey said he then 
quoted Martin Luther to the President: “Here 1 stand, I can do no other.” At 
the end of the conversation, Comey told the President, “You should know 
that Bob Mueller is going to resign this morning.” The President thanked 
Comey for telling him that and said he would speak with Mueller next, 

- ■( - T -S / - / STLWyv'si/ / OC / NF) 

Comey said his conversation with the President lasted approximately 
15 minutes. Following the conversation, Comey went to Mueller, who was 
waiting in the West Wing, and started discussing his meeting with the 
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President. Word was then sent to Mueller through a Secret Service agent 
that the President wanted to meet with him. 180 (U) 

Mueller later made notes in Ms program log about his meeting with 
President Bush. According to his notes, the President told Mueller that he 
was “tremendously concerned” about another terrorist attack and that he 
had been informed that the Stellar Wind program was essential to protecting 



believed that he would be “justly held accountable” if he did not do 
everything possible to prevent another attack. The President explained to 


Mueller that for these reasons he had authorized the continuation Of the 
program even without the concurrence of the Attorney General as to the 
legality of “various aspects of the program.” - (TS - / -- / STLW / ■ / SI - /-/ - QC / NP) 

According to the notes, the President told Mueller that the 
congressional leadership had been briefed on the President’s action to 
extend the program and was “understanding and supportive of the 
President’s position.” The President also told Mueller that he had urged 
Comey to agree to extend the program until May 6 and that he hoped for a 
legislative fix by that time, but that if no legislative solution could be found 
and the legality of the program was still in question by that time, he “would 
shut it down.” (TS//SI/ /NF - ) 


bl, b3, 
b7E 


According to Mueller’s notes, Mueller told the President of his 
concerns regarding the FBI’s continued participation in the program without 
an opinion from the Attorney General as to its legality, and that he was 
considering resigning if the FBI were directed to continue to participate 
without the concurrence of the Attorney General. The President responded 
that he "wished to relieve any burden [Mueller] may be laboring under” and 
that he did not want Mueller to resign. Mueller said he explained to the 
President that he had an “independent obligation to the FBI and to the 
Justice Department to assure the legality of actions we undertook, and that 
a presidential order alone could not do that.” (TS / / SI//-NF) 


180 At this point (9:27 a.m.), Comey sent an e-mail from his Blackberry to 
Goldsmith, Philbin, Ayres, Levin, and others, stating: 

President just took me into his private office for 15 minute one on one talk. 
Told him he was being misled and poorly served. We had a very' full and 
frank exchange. Don’t know that either of us can see a way out. He 
promised that he would shut down 5/6 if Congress didn’t fix FISA. Told him 
Mueller was about to resign. He just pulled Bob into his office. 
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According to Mueller's notes, the President expressed understanding 
for Mueller’s position and asked what needed to be done to address 
Mueller’s concerns. Mueller responded that Comey, the Office of Legal 
Counsel, the CIA, and the NS A "needed to sit down immediately” and assess 
the legal status of the program in light of OLC’s doubts about the existing 
legal rationale and the March 1 1, 2004, Authorization. Mueller wrote: 



According to Mueller’s notes, the President then directed Mueller to 
meet with Comey and other principals to address the legal concerns so that 
the FBI could continue participating in the program “as appropriate under 
the law.” -f TS//3I//N F t - 

Mueller told us he met with Comey an hour later to begin 
coordinating that effort. At 4:50 p.m. that afternoon, Mueller called 
Gonzales to request that additional Department lawyers be read into the 
program. 181 Mueller told us that this request originated with Comey and 
that Mueller was merely acting as an “intermediary.” (U) 

The President’s direction to Mueller to meet with Comey and other 
principals to address the legal concerns averted the mass resignations at 
the Department and the FBI. According to Comey and other Department 
officials, the White House’s decision to seek a legal solution and allow more 
attorneys to be read into the program was a significant step towaid 
resolving the dispute, and in the words of one Department official provided a 
way of “stepping back from the brink.” As we describe below, these 
Department officials still faced the challenge of finding a legal and 
operational remedy for the program that would address the concerns of the 
White House, the NS A, and Department. (TS//SI//-3FF ) — 

4. Comey Directs Continued Cooperation, with NSA (U) 

On the morning of March 12, 2004, Comey decided not. to direct OIPR 
and the FBI to cease cooperating with the NSA in conjunction with the 
program. Comey’s decision is documented in a 1-page memorandum from 


181 At least three additional Department attorneys were read into the program on 
March 12, 2004, including OIPR Acting Deputy Counsel for Intelligence Operations Peggy 
Skelly-Nolen and two OLC attorneys. (U) 
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In his memorandum, Goldsmith stated that the President, as 
Commander-in-Chief and Chief Executive with the constitutional duly to 
"take care that the laws are faithfully executed,” made a determination that 
Stellar Wind, as practiced, was lawful. Goldsmith concluded that this 



5. Department Conducts Additional Legal Analysis (U) 


Orx March 12, 2004, an interagency working group was convened to 
continue the legal analysis of the program. In accordance with the 
President’s directive to Mueller, officials from the FBI, NSA, and the CIA 
were brought into the process, although the OLC maintained the lead role. 
The working group included Deputy Solicitor General Clement, Baker, FBI 
General Counsel Caproni, Mueller, and several attorneys from OLC, Comey 
said CIA Director Tenet and his Deputy, McLaughlin, may have had limited 
participation as well. - {TB / / STLW / / GI / / OC / N'F) 

On March 13, Mueller asked NSA Director Hayden to assist FBI 
General Counsel Caproni in assessing the value of the Stellar Wind 
program. Mueller said he wanted Caproni to become more familiar with the 
program and to understand how the FBI’s view of the value of the program 

m2 Goldsmith told us his determination that the entire Executive Branch was 
bound by the President’s interpretation of law was based on his discussions with several 
other Justice Department attorneys, as well as on long-standing OLC precedent. (U) 
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compared with that of the NSA. 183 Mueller said that Hayden provided slides, 
highlighting cases in which the NSA believed Stellar Wind-derived 
information proved useful. (S/ / NF)— 

Caproni told us that during this March 2004 period she and two other 
FBI officials made an effort to determine what value the FBI was getting 
from Stellar Wind-derived information. She explained that it was difficult to 
assess the value of the program during its early stages because FBI field 
offices at that time were not required to report back to FBI Headquarters 
With information about how information from the NSA program had been 

used. 184 48//^ 


On the afternoon of Sunday, March 14, 2004, the Department 
convened a large meeting in the Justice Command Center to review OLC’s 
analysis on the legality of the program. Mueller, Comey, Goldsmith, Philbin, 
Baker, CIA General Counsel Muller, Caproni, Tenet, Hayden, Olson, 
Clement, and several NSA lawyers attended the meeting. (TB/ /SI//NF)-- 

Prior to the meeting, Goldsmith and Philbin prepared a detailed 
outline of OLC's current analysis, which Goldsmith described to us as his 
“most honest take” of the legal issues at that time. Goldsmith said he 
distributed the outline to meeting participants and used it to walk the group 



M3 Caproni had been appointed the FBI General Counsel in August 2003 and was 
read into the Stellar Wind program in September or October 2003. She told us she did not 
give much thought to the program at the time because OLC had determined that it was 
legal. She stated that in 2004 she learned that OLC was re-examining Yoo’s legal analysis 
and had concerns with it. She told us she later spoke with Philbin, who confirmed to her 
that he and Goldsmith had problems with the legal support for the program and that he 
was frustrated because the program was so tightly compartmented that he couldnot talk to 
anybody about it. Caproni told us that at some point she obtained a copy of Yoo’s legal 
opinion. She stated that after reading it she immediately understood Philbin ’s concerns 
because the opinion appeared to lack analysis and simply concluded that the program was 
legal. (TS//SI-/-W 


184 The FBI’s Electronic Communications Analysis Unit compiled a summary of 
knowi|^Si'Stdliar Wind tip results from January 1, 2003, through mid-December 2003. 
However, the data included in the summary was incomplete, and the summ arveMngl. 
conta in any analysis of the effectiveness of these tips. Another study of the|]8|||flHHHlH| 
HH tippers was conducted in 2006. The results of that, study are discussed in Chapter Six 
of this report, along with the OIG’s analysis of the effectiveness of the piogram. 

(TS H STLW/ / 01/ /OC/ HF - 4 - 


bl, 




•#5 Goldsmith also noted that as of the March 14, 2004, meeting, the Attorney 
General had not yet reported to Congress on the program under 28 U.S.C. § 530D. 
However, as discussed above, the White House had briefed the congressional leadership 
about the program on March 10, 2004. In addition, the former Presiding Judge of the FISA 
Court, Royce Lamberth, and the current Presiding Judge, Colleen Kollar-Kotelly, had been 
read into the program by this time. (U) 
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Goldsmith told us that the March 14 meeting was designed to achieve 
full consensus among the principals on the issues, and that the meeting 
was successful in this regard. (U) 


That evening, Mueller called Go nza l es ^ a d 

been made, although legal support st * n h 

noli been found. Mueller also told Gonzales tha t m the future Gonzales 
should speak directly with Gomey on these matters. 

(TS / /ST-bW/7 SI//OC/MP) - 


6, Comey Determines that Ashcroft Remains “Absent or 
Disabled” (U) 

Attorney General Ashcroft was released from the hospital at noon on 
March 14, 2004. The next day, Comey advised Ayres by memorandum that 
Ashcroft’s doctor believed that Ashcroft required additional time to 
recuperate at home and was not yet ready to resume his responsibilities as 
Attorney General. Comey’s memorandum noted that the doctor intended to 
reassess Ashcroft’s condition on March 24, 2004. Comey’s memorandum 
stated that based on these circumstances, Comey continued to believe that 
Ashcroft was “absent or disabled” within the meaning of 28 U.S.C. § 508(a). 
Comey’s memorandum concluded: 

As before, notwithstanding my continued temporary capacity as 
Acting Attorney General, I intend, where possible, to exercise 
“all the power and authority of the Attorney General” pursuant 
to the authority that 28 C.F.R. § 0.15(a) delegates to me in my 
regular capacity as Deputy Attorney Geneial. (U) 
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A copy of the memorandum was sent to Gonzales at the White House and to 
senior Department officials. 289 (U) 

7. Judge Koliar-Kotelly Briefed oh Lack of Attorney' 
General Certification (U) 

As discussed earlier in this report, the extent to which OIPR could use 
Stellar Wind-derived information in FISA applications had been limited by 
Judge; Koliar-Kotelly, the FISA Court’s Presiding Judge, After her read-in to 
the program in May 2002, Judge Koliar-Kotelly had directed OIPR to 
continue, with some modifications, the “scrubbing” procedures for FISA 
applications in place at that time. - ( - TS / / STLW / / S I/ / OC / NF)~ 

According to an OLC memorandum, on March 1.4, 2004, Judge 
Koliar-Kotelly was informed that the President had reauthorized the Stellar 
Wind program, but that the latest Authorization lacked the Attorney 
General’s certification as to form and legality. 190 The memorandum 
indicated that as a result of Judge Kollar-KO telly’s uncertainty about the 
implications of this development, she intended to insist on a complete 
separation of any information derived from Stellar Wind, whether directly or 
indirectly, from all FISA applications presented to the FISA Court. The 
memorandum noted that “[b]ecause of the way tips get worked into (and lost 
in) the mix of intelligence information, that standard would have virtually 
crippled all counter-terrorism FISAs.” (TS/ /STLW/ /SI//OG - / - M - F ) — 

g. Com ey and Gonzales Exchange Documents Asserting 

Conflicting Positions (U) 

According to Mueller’s program log, on the morning of Monday , 

March 15, 2004, following the daily threat briefing in the White House 
Situation Room, President Bush remarked to Mueller that he understood 
“progress had been made,” referring to the discussions on the legal basis for 
the Stellar Wind program. Mueller called Comey shortly thereafter to convey 
the President’s remark. Mueller suggested to Comey that additional 
briefings on the program should be given to Congress, including to both the 
House and Senate Judiciary Committees. (TS/ /SI/ /WF) 

Also on March 15, Goldsmith drafted for Comey a 3-pa.ge 
memorandum summarizing OLC’s views with respect to the legality of the 
program. The memorandum recast in narrative form Goldsmith’s outline of 


itt<j j\ s discussed below, Ashcroft’s doctors later cleared Ashcroft to resume his 
duties as Attorney General as of March 31. (U) 

im The memorandum was prepared in anticipation of a briefing for the Attorney 
General on March 30, 2004. (U) 
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March 14, 2004 (discussed above), and noted that OLC had not reached any 
“final conclusions and [was] not yet prepared to issue a final opinion on the 
program.” The memorandum also stated that the Stellar Wind program 
potentially implicated various congressional and intra- Executive Branch 
reporting requirements imposed both by statute and Executive Order. The 
memorandum stated that OLC was only beginning to analyze these 
reporting issues. (TS//SI/ /NF f 

Goldsrnith and Phil bin went to see Gonzales oh the afternoon of 
March 15 to explain what OLC had determined in its legal analysis to that 
point, and also to notify Gonzales that he would be hearing from Comey 
shortly about the Department’s position as to the program’s legality. (U) 

According to Philbin’s contemporaneous notes on the events of the 
next two days, on March 16, 2004, following the morning threat briefing at 
the White House, Comey told President Bush that OLC had finished its . 
preliminary legal analysis of the program. W Comey asked the President if 
Comey should convey the details of the analysis to Gonzales, and the 
President indicated that Comey should do so. (TS/ /SI/ /NF) 


After Comey returned to the Department, he signed a short 
memorandum to Gonzales that he had drafted the night before. In the 
memorandum, Comey first recounted how the President on March 12 2004, 
had directed the Justice Department to continue its analysis of the Stellar 
Wind program and to “provide its best advice concerning ways to change the 
program to conform with the Justice Department’s understanding of the 
applicable law.” Comey then described the composition of the working 
group convened to accomplish this objective and how the group s efforts had 
resulted in Goldsmith’s 3-page analysis, which Comey attached to his 


memorandum. (TS/ / SI/ /-NPj 



1(b)(1), (b)(3) 


p)(t), (b)(3) 


Comey 

| involved^close legal questions, requiring 

legally aggressive - indeed, novel - supporting arguments .... Comey 
further wrote that the Department re mained unable to find a legal basis to 

Accordingly, Comey advised th at such 


Comey then set out his advice to the President. According to the 
memorandum, Comey advised that the President may lawfully continue 


m Philbin told the OIG he kept notes of these events because Comey had asked 
him to “keep a record." (U) 


(b)(1). (b)(3) 


| Finall y, Comcy caut ione d 

that: tie believed the ongoing Collection. 

raised “serious issues” about congressional notification, “particularly where 
the legal basis for the program is the President’s decision to assert his 
authority to override an otherwise applicable Act of Congress.” Comey wrote 
that the Department would continue to explore the notification issue. 


Comey instructed Goldsmith and Philbin to hand deliver the 
memoranda to Gonzales at the White House, which they did. Philbin also 
delivered copies to Solicitor General Olson. Philbin s notes indicate that 
Olson was “annoyed” that Comey had sent the memoranda to the White 
House without consulting him, and asked Philbin several times, “What’s my 
role supposed to be here?” Olson also said to Philbin that he thought the 
memoranda were a “poke in the eye” to the White House. Philbin wrote that 
Olson’s reaction “raised concerns that [Comey] may have gotten himself too 
far out there alone” by not bringing Olson in on the Department’s legal 
opinion in advance . (U) 

Comey told us that he knew his memorandum would anger people at 
the White House because he had put in writing the arguments questioning 
the legality of aspects of the program and that the memoi andum and 
Goldsmith’s attachment would become a part of the Presidential records 
and would be discovered later by historians. He stated he believed it was 
important to “make a record." (U) 

According to Mueller’s program log, Gonzales called Mueller at 1 :45 
p.m. on March 16 to discuss the situation. Gonzales explained to Mueller 
o^h^Denartmeilt’s tentative conclusion that legal support for 
1 g 1118 was still lacking, Gonzales would have to make a 
recomm™datioii tothePresident on how to proceed. Gonzales told Mueller 
he needed to know whether Mueller would resign if the President decided 

'* H Mueller responded that he 

wouMh^^^^^etimetoconsider his actions , bu t that he “would have to 
give it serious consideration if the President decided to go ahead in the face 
of DOJ’s finding.” (TS//STLW//S1//OC/HF )- 

Later that afternoon on March 16, Card called Comey to the White 
House for a meeting, According to Philbin’s notes, “the back channel word 
from Judge Gonzales! was that President Bush might be vailing to 
“ ' mm \ Prior to the meeting, Comey, Goldsmith, and Philbin 

agreed that Comey should ^ ^ e w hite House: tha t the 

Depa rtment would sup.portBMMB wHiHBlHBPfel _____ — — : 

— * I / SI / / oc / m - 
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Philbin’s notes indicate that at the meeting 
President was “wrest ling” with the issue of whether 

would decide “very soon,.” Card also expressed to 

Comev his dStSIhlure that Gomey had put in writing the Department’s 
position on the legality of the program. (TS/ /STLW//SI/ /OC/NP - ) - 


That evening, while attending a farewell dinner for a Department 
colleague at a local restaurant, Philbin received a call from David Addington 
indicating that he wanted to deliver a letter Gonzales had written to Gomey. 
Philbin met Addington at the Department at 8:30 p.m. that night to accept 
the letter. Philbin’s notes also indicate that Gonzales had called Gomey in 
advance to tell Comey “not to get too overheated by the letter.” (U) 


Gomey told us he recalled that Gonzales told him in the call that the 
White House would agree to work with the Department to fix the program 
and that Gomey should not “overreact” to Gonzales’s letter. Comey said he 
believed Addington, and not Gonzales, had actually drafted the letter, and 
that Gonzales sent it only to counter Comey’s memorandum and to make a 
record on behalf of the White House. (U) 

Gonzales’s letter stated that the President had directed him to 
respond to Comey’s memorandum. The letter stated. 


Your memorandum appears to have been based on a 
misunderstanding of the President’s expectations regarding the 
conduct of the Department of Justice. While the President was, 
and remains, interested in any thoughts the Department of 
Justice may have on alternative ways to achieve effectively the 
goals of the activities authorized by the Presidential 
Authorization of March 1 1 , 2004, the President has addressed 
definitively for the Executive Branch in the Presidential 
Authorization the interpretation of the law. 192 


The letter also excerpted the language of paragraph 10 from the March 1 1, 
2004, Authorization, which recited the bases on which the President acte 
to reauthorize the program, and then concluded: “Please ensure that tie 


i'u Gonzales’s letter also addressed Comey’s comments about congressional 
notification. Citing Department of the Navy u. Egan, 484 U.S.518 (1988) and a 2003 OLC 
opinion, Gonzales’s letter stated that the President has the constitutional authority to 
define and control access to the nation’s secrets, “including authority to determine the 
extent to which disclosure may be made outside the Executive Branch. 

■{TS/ /STLW/ / SI/ / QC/ - 14P ) 
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Department of Justice complies with the direction given in the Presidential 
Authorization.” 193 (TO//OTLW//OI/./OG/N ' P }- 


Hprirlerl tnl 





effective at midnight on March 26, 20C 


9 g> 


the President's decision on March 17, 2004, and Comey passed this 
information to Mueller later that day. Comey, in an e-mail dated March 17, 
expressed relief at the President's decision, writing: 

Today, in a remarkable development, we stepped back from the 
brink of disaster. All seems well in the Government. The right 


thing was done. (TS/-/"STLW - / - / - SI /-/-QC - /-N - P f 


Gonzales told the OIG during his interview that he could not say 
whether the prospect of resignations at the Department and the FBI may 
have had an impact on the President’s decision. 194 We were not able to 
interview others at the White House to determine what specifically caused 
the program to be modified in accord with the Department’s legal position. 
(U) 

The President’s directive was expressed in two modifications to the 
March 11, 2004, Presidential Authorization. These modifications, as well as 
the operational and legal implications of the President’s decision for the 
Department and the FBI, are described in the next sections. 

1. March 19, 2004, Modification (U) 

On March 19, 2004, the President signed, and Gonzales certified as to 
form and legality, a Modification of the March 11, 2004, Presidential 


193 Comey stated that he did not believe Gonzales wrote this letter. He stated that 
"Addington was the flame-thrower” and that Gonzales was generally more reasonable and 
moderate. Comey said that Gonzales had later apologized to both Comey and Ashcroft for 
his conduct during the March 10 incident at the hospital and had even come around to 
agree with Philbin and Goldsmith’s analysis regarding the program. Gonzales told the OIG 
that he did not apologize to Ashcroft for the incident in the hospital because he had been 
instructed by the President to go there, but stated that he “regretted” the incident. (U) 

i‘J4 However, when Gonzales commented on a draft of this report, he told the OIG 
that the prospect of resignations at the Department and the FBI were not the reason for the. 
President’s decision. Gonzales stated that he could not elaborate on this statement due to 
executive privilege considerations. (U) 
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Authorization. The first paragraph of the Modification stated that ‘This 
me raoran dum , as a policy matter, modifies j^fefire^d enti^^^^mrizatioii of 
March 11, 2004 as set forth below . . . and |^^^|g||^^HHH|granted 
by all the Presidential Authorizations to the extent Set: f OTt h^rathe 
Modification].” The March 19 Modification made two significant changes to 
the existing Authorization and fij t h ^|M.|fi,T inor lffi^-^ ange affecting all 
Authorizations. To allow for a WM&amMt 2 31 these changes were to 
become effective beginning at midnight on March 26, 2004. 

(TS/ /3TLW ■/ /SI/ / OC/ - N - F) - 

First, the March 19 Modification inserted language to narrow content 
collection (basket 1) to al Qaeda and affiliated terrorist groups, as the 
Department had advised. The new content collection authority in paragraph 
4(a) of the March 11 Authorization, with the new language from the 
March 19 Modification indicated in italics, was; 


acquire a communication (including but not limited to a wire 
communication carried into or out of the United States by cable) 
for which, based on the factual and practical considerations of 
everyday life on which reasonable and prudent persons act, 
there are reasonable grounds to believe such communication 
originated or terminated outside the United States and a party 
to such communication is a group engaged in international 
terrorism, or activities in preparation therefor, or any agent of 
such a group, provided that such group is al Qa'ida, is a group 
affiliated with al Qa'ida , or is another group that I determine for 
purposes of this Presidential Authorization is in armed conflict 
with the United States and poses a threat of hostile action within 
the United States{.} (TS//STLW//SI//OC - /i t F) 



Tim 


Modification, March 19, 2004, iran^ 
additional language resulted in ' 


Second, the M odification 

The language, with the deleted 
language in brackets and the insertion indicated in italics, was: 



Each Presidential Authorization had contained a directive to the 
Secretary of Defense not to disclose the program outside the Executive 
Branch without the President’s approval. The Modification reiterated that 
any change was not intended to reverse the Presidents control over access 
to the program. f TS / / STL - W / / SI / / OC/NF) 




The ultimate disposition of this previously ob tai n e wa s 
subsequently addressed in an April 2, 2004, Modification, and thereafter in an August 
2004 Presidential memorandum to the Secretary of Defense, as described below in 
subsection 6, -{TS / / S - T LW j / S I / / 0 C / N"P) 
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196 Bradbury was nominated to be Assistant Attorney General for OLC in June 
2005. He was not confirmed for this position, and told us that after exhausting the time 
period for use of the “Acting” title under the Vacancies Reform Act of 1998 (see 5 U.S.C. 

B 3345 e t seq.) in April 2007, he reverted to Principal Deputy Assistant Attorney General, 
the position he had held prior to his nomination. As head of OLC, Bradbury became 
responsible for briefing members of Congress on OLC’s legal analyses concerning the 
program as well as on the Presidential Authorizations. Bradbury’s access to these 
documents and the officials responsible for drafting them provided him significant 
Imekcround Information ©» the changes to the program, M . 
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S. Judge Kollar-Kotell 
Analysis Regarding! 


As noted above, Judge Kollar-Kotelly was made awar 
2004, that the March 11 Authorization had been signed by 



but had not been certified as to form and legality by the Justice 
Department. On March 18, 2004, Goldsmith, Philbin, Balcef, and Gonzales 
met with Judge Kollar-Kotelly to further brief her on the status of the 
program.- According to an internal OLC memorandum, they advised her 
that forthcoming legal opinions from OLC would allay her concerns about 
the use of program-derived information in FISA applications, 202 
(TS / / STLW / /SI// OC/MF) — 

The OIG reviewed a handwritten letter from Judge Kollar-Kotelly to 
OIPR Cm in sel Baker, which appea red to have been written just after the 
initiation n ffSBilSj^^^^S mandated in the March 19, 2004, 
Modification. Baker told us that the, handwritten letter should be viewed as 
an informal draft designed to convey Judge Kollar-Kotelly’s preliminary 
understanding of the issues raised by the changes to the Stellar Wind 
program. In the letter, Judge Kollar-Kotelly reiterated her position that 
Stellar Wind-derived information should be excluded from FISA 
applications, writing, “so there is no misunderstanding, I will not sign a 
FISA application which contains any information derived from and / or 
obtained from the [Stellar Wind] program,” including applications in which a 
Stellar Wind tip “was the sole or principal factor in starting an investigation 
by any of the agencies, even if the investigation was conducted 
independently of the tip from [Stellar Wind].” Judge Kollar-Kotelly also 
requested, as a precondition to her agreeing to sign FISA applications in the 
future, that OIPR clarify in writing its proposal for reviewing FISA 
applications to ensure that all Stellar Wind-derived information had been 
excluded. Baker told us that he had a lot of “verbal back and forth" with 
Judge Kollar-Kotelly to explain OIPR’s scrubbing procedures. 

-fF S f i ST L W/ /SI/ / OC / NF) 



- : - 


Bn™™ 


lese legal opinions, which addressed the legality of jMi 
were provided to Judge Kollar-Kotelly in late March and 
y April 2004. f PSf f STLW / / ST// O C / NF) 

. 2 ft 3 Chapter Three, Section II B contains a description of this process. (tJ) 





On March 26, 2004, OLG completed a draft memorandum for Baker 
entitled “Use or Disclosure of Certain Stellar Wind Information in 
Applications Under FISA.” This memorandum address ed t^mchjsion m ^ 
FISA applications of information derived indirectly from!MHIB*HsM|ISI^B. 
OLC also provided Judge Kollar-Kotelly with a copy of its draft legal 
analysis, 206 (TS//3TLW/ /SI/ /OC/NF) 



204 This argument is discussed below in connection with Goldsmith’s May 6, 2004, 
legal analysis. (U) 


205 with respect to 


j the memorandum stated that the 
ich information was subject to any 


Department did not believe the acquisition — - — - — . - T 

constitutional restraints or statutory' restrictions, but that [t]o the extent Jud & c 
Kollar-Kotellv has concerns about those conclusions, we note that the analysis in this 
memorandum independently demonstrates that thgregre no legal restrictions on the use of 
information indirectly derived from PTO tippers in FISA applications. 

- (TO / / OT DW / /□!// OC / N - Fj ~ 

20 (, The draft memorandum did not address inclusion in FISA applications of 
information derived directly from the program because OIPR had successfully managed to 
address Judge Kollar-Kotelly’s order to exclude such information. 

(TS/ /STLW/ /SI/ / OF 1 / NF) - - 
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6. April 2, 2004, Modification (U) 

Attorney General Ashcroft’s doctors cleared him to resume his duties 
as Attorney General as of March 31. Comey advised Ayres in a March 30, 
2004, memorandum that as of 7:00 a.m. on March 31, the Attorney General 
was no longer “absent or disabled 5 ' within the meaning of 28 U.S.C. § 508(a), 
and that as of that time Comey could no longer exercise the duties of the 
Office of Attorney General pursuant to the statute. A copy of the 
memorandum was sent to White House Counsel Gonzales arid other senior 
Department officials. (U) 


On April 2, 2004, President Bush signed, and Gonzales certified as to 
form arid legality, a second Modification of the Mmclml l,^20Q4^P residen ti al 
Auth orizat ion. This modification addressed orily^Pp^'^ JJH 

I activities of the Stellar Wind program. (TS / / STLW / / SI/ -/ OC/ifF)- 







on U. w/W 


P(b)(3) 


ioint the sco pe of coilea 
He said IhatHUHHNH 


was rigorously adhered to and was “scrutinized very 
closely.” He said that when the FBI requested that the NSA collect 
information on a particular number, the NSA closely analyzed the number 
and requested supporting information from the FBI before querying the 
Stellar Wind database. This supervisor also stated that the NSA did a good 
job of keeping the co-located FBI personnel informed of changes to the scope 
of collections. He said this information typically would be conveyed to 
appropriate personnel during the daily “all hands meetings.” 


8. Office of Legal Counsel Assesses NSA's Compliance 
with New Collection Standards (T-G/ / SI/yNfjr 

Goldsmith told us that during the week of March 29, 2004, he and 
Philbin rnn rh ir-ted ? .H , .' .r 1 In! j j 1 ' | p e Stellar Wind program to ensure that the 
querying being conducted in accordance with 

the Presidential Authorizations. / SI - /- - / O G - / - NF) 
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As noted above, the March 11, 2004, Presidential Authorization, as 
modified, was set to expire on May 6, 2004. On May 5, the President signed 
another Authorization extending the Stellar Wind program through June 24, 
2004. Unlike the March 11 Authorization and the two modifications that 
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( TS/ / STLW/ - / - SI/ /OC/NF ) 


followed it, the May 5 Authorization was certified as to form and legality by 
Attorney General Ashcroft. {Is/ /Si/'/ h'F) 

The May 5, Authorization con tained the language 

Authorization narrowing the scope off”* 

The May 5 Authorization also 

included the paragraph defining the scope 
modified o n March 19 to encompass onlyf 

May 5 Authorization 

Modification, which required 


With minor variations, the collection standards and other language 
set forth in the May 5, 2004, Presidential Authorization remained 
unchanged in all of the subsequent Authorizations. 211 
ff S ff 0TLW/7 SI / / OC / NF) 


1G. May 6, 2004, OLC Memorandum 


On May 6, 2004, Goldsmith completed a revised OLC memorandum 
on the legality of the Stellar Wind program. The 108-page document stated 
that it was written for the Attorney General in response to his request for 
OLC “to undertake a tlrorough reexamination of the Stellar Wind program 
as it is currently operated to confirm that the actions (hat the President has 
directed the Department of Defense to undertake through the National 
Security Agency (NSA) are lawful.” - (TS//-SI/ /NF) 

The memorandum traced the history of the program and analyzed the 
legality of each of the three collection baskets in light of applicable statutes, 
Executive Orders, cases, and constitutional provisions, 

[TS / /STLW - / / SI / / QC / NF) - 


no This Authorization also dropped the language describing the legal bases on 
which the President relied in ordering the continuation of the program in the March 11, 





The memorandum noted that Section 1 1 1 of FISA, 50 U.S.C. § 1811, 
providing that the President “may authorize electronic surveillance without 
a court order . . . to acquire foreign intelligence information for a period not 
to exceed fifteen calendar days following a declaration of war by Congress,” 
made it clear that FISA expressly addresses electronic surveillance during 
wartime. 212 The memorandum stated that the Authorization for Use of 
Military Force (AUMF) passed by Congress shortly after the attacks of 
September 11, 2001, gave the President authority to use both domestically 
and abroad “all necessary and appropriate force,” including signals 
intelligence capabilities, to prevent future acts of international terrorism 
against the United States. According to the memorandum, the AUMF was 
properly read as an express authorization to conduct targeted electronic 
surveillance against al Qaeda and its affiliates, the entities responsible for 
attacking the United States. • (TS//STLW/ /SI/ /OC/NF) 

The memorandum noted that the legislative history of FISA indicates 
that the 15 -day window was “thought sufficient for the President to secure 
legislation easing the restrictions of FISA for the conflict at hand.” Quoting 
H.R. Conf. Rep,. No. 95-1720, at 34, reprinted in U.S.C.C.A.N. 4048, 4063 
(“[T]he conferees intend that this period will allow time for consideration of 
any amendment to this act that may be appropriate during a wartime 
emergency”). According to the OLC memorandum, “The Congressional 
Authorization functions as precisely such legislation: it is emergency 
legislation passed to address a specific armed conflict and expressly 
designed to authorize whatever military actions the Executive deems 
appropriate to safeguard the United States.” (TS//SI//NF)- 

The memorandum concluded that at a minimum the AUMF made the 
application of FISA in a wartime context sufficiently ambiguous that the 
doctrine of constitutional avoidance properly applied to avoid a conflict 
between FISA and the presidentially authorized Stellar Wind program. 
Alternatively, the memorandum argued that FISA, as applied in the 
particular circumstances of a President directing surveillance of the enemy 
to prevent future attacks upon the nation, represented an unconstitutional 
infringement on the President’s Article II Commander-in-Chief powers. 

(TS / / STLW/ / SI/ / OC - / - W-F - ) - 



iu As discussed in section I of this chapter, the legal implications of this provision 
of FISA was not addressed in the memoranda John Yoo had drafted in support of the 
program in late 2001. - (TS/ y-Sf/ytfF] 
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Finally, the memorandum discussed the Fourth Amendment 

implications riaS^he^ourth 

Amendment’s prohibition against unreasonable searches, the memorandum 
analyzed whether the importance of the government’s interest m this 
collection outweighed the individual privacy interests at stake Citing 
antfiAfiths including Supreme Court opinions, the Federalist 




government's interest in this regard could change over time if the threat 
from al Qaeda were, deemed to recede. (TS / / 3TLW/ / 81/ /OG/ NF) 

The memorandum also analyzed telephone and e-mail meta data 
collection under the Fourth Amendment. The memorandum concluded, 
based on the Supreme Court’s holding in Smith v. Maryland, 442 U.S. 735, 
742 (1979), that there is no legitimate expectation of privacy in the numbers 
dialed to place telephone calls. Referring to cases holding that no 
expectation of privacy attached to the address information on either letter 
mail or e-mail, the memorandum concluded that no Fourth Amendment 
privacy interests were implicated in the collection of e-mail meta data. 

(TS/ / STLW//SI/ /OC/N - Ff - 


In sum, the May 6 memorandum was the most comprehensive 



III. OIG Analysis (U) 

A. Department’s Access to and Legal Review of Stellar Wind. 

Program. Through May 2004 (-FS / / SI / /-Pfi?) 

The Justice Department’s access to the Stellar Wind program was 
controlled by the White House, and Gonzales told the OIG that the President 
decided whether non-operational personnel, including Department lawyers, 
could be read into the program. Department and FBI officials told us that 
obtaining approval to read in Department officials and FISA Couit judges 
involved justifying the requests to Addington and Gonzales, who effectively 
acted as gatekeepers to the read-in process for non-operational officials. In 
contrast, according to the NSA, operational personnel at the NSA, CIA, and 
the FBI were read into the program on the authority of the NSA Director, 
who at some point delegated this authority to the Stellar Wind Program 
Manager, -(TO/ /SI/' /NP)— 
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Various officials we interviewed about the issue uniformly agreed that 
the White House sought to strictly limit overall access to the Stellar Wind 
urogram, We believe that this policy was applied at the Department m an 
unnecessarily restrictive manner prior to March 2004, and was detrimental 
to the Department’s role in the operation of the program through that 
period. We also believe that Attorney General Ashcroft, as head of the 
Department, was responsible for seeking to ensure that the Department had 
adequate attorney resources to conduct a thorough and accurate review of 
the legality of the program. Because Ashcroft did not agree to be 
interviewed for this investigation, we were unable to determine the extent of 
his efforts to press the White House to read in additional Department _ 
officials between the program’s inception in October 200 1 and the critical 

events of March 2004. (TO //SI/ /NF) 

In Chapter Three we described how the Department’s early 
involvement in the Stellar Wind program was limited to the participation of 
only three attorneys - Attorney General Ashcroft, OLC Deputy Assistant 
Attorney General John Yoo, and Counsel for Intelligence Policy James 
Baker. 216 Working alone, Yoo drafted several legal memoranda m 2001 and 
2002 advising the Attorney General and the White House that the program 
was legally supported. In reliance on Yoo’s advice, Attorney General 
Ashcroft certified the legality of the Presidential Authorizations to implement 

the program. 

Because Yoo worked alone, his legal analysis was not reviewed by 
other attorneys, either in OLC or elsewhere in the Department. 217 Even 


216 Counsel for Intelligence Policy James Baker was read into the program in either 
late 2001 or January 2002. But Baker appears to have been read in only because he 
inadvertently came across information that suggested such a program existed While Baker 
had involvement in several aspects of the program, he had no involvement m drafting or 
reviewing Yoo’s legal memoranda supporting the program. Daniel Levin, who served a 
both Chief of Staff to FBI Director Mueller and briefly as a national security counselor to 
Ashcroft also was read into Stellar Wind at the inception of the program However, Levin 
only served for two months at the Department during this early phase of Stellar Wind and 
had very limited involvement in the program during this period Levin told us he was read 
into Stellar Wind along with Director Mueller at the FBI and that he understood that e 
was being cleared into the program as an FBI official. We therefore consider Levin to be an 
FBI read-in, not a Department read-in. (TS/ /STLW/ /SI / / QC/-KEI 

217 Gonzales told us that he thought Yoo may have assigned discrete tasks to other 
attorneys in connection with his work on the Stellar Wind legal memoranda. Because Yoo 
declined our request for an interview, we were unable to confirm this In any event, no 
other attorneys were read into Stellar Wind and therefore would not have been permitted to 
work on or review those portions of the memoranda that contained lop Secret/ Sensitive 
Compartmented Information (TS/SCI) related to the Stellar Wind program. By contrast, 

Yoo had at least one other OLC attorney to assist him in drafting other OLC legal 
memoranda on the detainee interrogation program during the 200.1 to 2003 period, and 
these memoranda were reviewed by another OLC Deputy Assistant Attorney Genera 
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when Jay Bybee became the OLC Assistant Attorney General in November 
2001, and was therefore Yoo’s supervisor, Bybee was not read into the 
program.' 218 By bee told us he also was unaware that Yoo was providing 
advice to the Attorney General and the White House on the legal basis to 
support the program. - (T0/ /0I/ /NF) ■ 

We believe that even before Patrick Philbin voiced his initial concerns 
with Yoo’s analysis in 2003, the circumstances in 2001 and 2002 plainly 
called for additional Department resources to be applied to the legal review 
of the program and that it was the Attorney General’s responsibility to be 
aware of this need and to take steps to address it. Moreover, because 
Ashcroft met frequently with the President on national security matters, he 
would have been well-positioned to request additional legal resources if he 
believed they were necessary. - fPS/ / ■ SI/-/NF) - 

The facts suggest that Ashcroft had some awareness and concern that 
Yoo was working on the legal justification for the Stellar Wind program 
without any Department assistance or oversight, and possibly was advising 
the White House directly of his findings, Based on accounts of the incident 
in Ashcroft’s hospital room in March 2004, Ashcroft made specific 
complaints to Gonzales and Card about insufficient legal resources at the 
Department and that the Department had been “cut out of the whole affair.” 
He had also expressed frustration to Comey months earlier about being “in 
a box” With Yoo. Further, according to Goldsmith, when Goldsmith first 
interviewed for the position of Assistant Attorney General for OLG in 2003, 
Ashcroft and his Chief of Staff alluded to concerns over being kept informed 
of matters the Office of Legal Counsel was working on and the importance of 
keeping the Attorney General "in the loop.” We also note that Yoo’s 
November 2, 2001, memorandum to Ashcroft indicated that “[b]ecause of 
the highly sensitive nature of this subject and the time pressures involved, 
this memorandum has not undergone the usual editing and review process 
for opinions that issue from our Office [OLC] - (TS/ /SI//NF) 

While we believe that Ashcroft may have been aware that Yoo was 
working alone on the Stellar Wind analysis and had conceins about this, we 
do not know whether or how hard he pressed the White House to read in 
additional attorneys to assist or supervise Yoo. At the same time, however, 


(Philbin) and approved by the OLC Assistant Attorney General (Bybee). The detainee 
interrogation program also was classified as TS/SCI. We also note that Philbin s 
background in telecommunications law would have made him a logical choice to assist Yoo 
on the Stellar Wind legal analysis. - fT-S//SI//NF) 

ais In contrast, Bybee was allowed to supervise Yoo’s work drafting legal 
memoranda concerning a detainee interrogation program during the same time period. 
(T0//0I//H - F) - 
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we cannot assume that any requests by Ashcroft for additional attorney 
read-ins would have been granted by the White House. Gonzales told us 
that Ashcroft had requested that Deputy Attorney General Larry Thompson 
and Ashcroft's Chief of Staff David Ayres be read in. However, neither 
request was approved. 219 Gonzales stated that he did not recall Ashcroft 
requesting additional read-ins beyond Thompson and Ayres. (U) 

In analyzing the read-in situation at the Department during Yoo s 
tenure, we also considered that Ashcroft certified the program as to its 
legality each time the program came up for renewal, and did so at a time 
when Yoo’s legal advice was the only Department guidance available 
concerning the program’s legality. We believe the fact that only three 
Department attorneys were read into Stellar Wind through mid-2003 may 
have been due at least in part to Ashcroft's routine recertifications of the 
Presidential Authorizations during this period. As noted in Chapter Three, 
Gonzales told us that it was up to the Attorney General to decide how to 
satisfy his legal obligations as Attorney General, and that if Ashcroft 
believed more attorneys were needed for this purpose, he could have asked 
the President to approve additional Department read-ins. Gonzales also told 
us that Ashcroft’s continued certifications of the Presidential Authorizations 
supported Gonzales’s belief that Ashcroft was satisfied with the quality of 
the legal advice he was receiving at the time within the Department. 
(TS//SI// - NF -) 

There is evidence as well that Gonzales, as White House Counsel, was 
satisfied with Yoo’s legal memoranda supporting the program. Gonzales 
told us that although he did not believe Yoo’s first two memoranda fully 
addressed the White House's understanding of the Stellar Wind program, 
Gonzales believed that they described as lawful activities that were broader 
than those carried out under Stellar Wind, and that Yoo’s memoranda 
therefore “covered" the program. 220 (TS//S1/ /NF - ) — 



219 Deputy Attorney General Thompson resigned from the Department in August 
2003, so Ashcroft’s request to have him read into the program, would have been made 
before that time. That neithe r Thomason n or Avres was read in contrasts with the decision 

to allow in the case ======= ^,„,^ , wiMwamwnwiM , , 

to be 

hriefed about the program in 2002, and ,•>«!» eWim 

“ ^ I to be read into the program in 2003. The OiG does not Know who 

authorized these read ins. -(T0//0I//NPh 


m we were troubled by Gonzales’s suggestion that Yoo’s memoranda covered the 
program because the memoranda determined to be lawful a range of “hypothetical 
activities that were interpreted by Gonzales to be broader than those actually earned out 
under Stellar Wind. Such an approach, if deemed acceptable by the “client (in this case . 
the White House), would encourage the Office of Legal Counsel to draft broad and imprecise 

l lit- Li • I 
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However, even apart from the limited number of Department read-ins, 
we believe that the White House imposed excessively strict controls over 
access to the program in other ways that were detrimental to the 
Department’s ability to provide the White House with the soundest possible 
legal advice. For instance, we found no indication that Yoo coordinated his 
legal analysis with the MSA. According to Michael Hayden, the Director of 
the NSA when Stellar Wind began, the NSA relied oil its Office of General 
Counsel, and not the Department of Justice, for advice as to the legality of 
the program when it was created. However, we found that the MSA’s Office 
of General Counsel did not coordinate its legal advice with the Department, 
and even as late as 2003 the NSA General Counsel was prevented by the 
White House from reviewing the Department’s legal opinions on the 
program. 221 Hayden also told the OIG that he was “surprised with a small 
V” that the Department did not participate in the early meetings with him 
and White House officials when Stellar Wind was first conceived. In 
addition, Addington instructed Philbin not to discuss the program with 
Baker, who as Counsel for Intelligence Policy was responsible for 
representing the government before the FISA Court. 222 fPS/ / SI/ /NF) 

We believe that that White House should have allowed and even 
encouraged coordination between the Department and the NSA regarding 
the development of the legal analysis of the program, especially as this 
analysis was first being formulated in late 2001. Such interaction between 
the Department and other Executive agencies is a mainstay of traditional 
QLC practice, and we believe its absence here contributed to factual errors 
in Yoo ’s opinions regarding the operation of the program. (TS / / SI/- /- NF } 

Although we could not determine exactly why Yoo remained the only 
Department attorney assigned to assess the program’s legality from 2001 
until his departure in May 2003, we discuss below our belief that this 
practice represented an extraordinary and inappropriate departure from 
OLC’s traditional review and oversight procedures and resulted in 
significant harm to the Department’s role in the program. (TS-/-/ S I/ / NF)- 

When Yoo left the Department in May 2003, he was replaced by 
Patrick Philbin, who was read into the program to advise Ashcroft whether 
he could continue to certify the Presidential Authorizations as to their form 


legal analysis and would discourage the type of careful scholarship to which the OLC 
traditionally aspires. (T3//8I/"/ , Nfj 

m In addition, the NSA Office of the Inspector General, which wanted to conduct 
an internal audit of the program during this period, was prevented by Addington from 
reviewing the Justice Department’s legal memoranda supporting the program. (U/ /POLIO } 

222 Philbin told the OIG that he spoke with Baker about the program despite 
Addington's instruction not to. (U) 




and legality. When Goldsmith became the OLC Assistant Attorney General 
in October 2003, Philbin pressed Addington to have Goldsmith read in, and 
Goldsmith became the first head of OLC to be read into the piogram. As 
noted, Golds mi th'S predecessor Jay Bybee was never read into the program. 


Thus, by the end of 2003, a total of only 5 Department officials - Yoo, 
Ashcroft, Baker, Philbin, and Goldsmith - had been read into Stellar Wind. 
By comparison, and as shown in Chart 4.1 below, we determined that many 
other individuals through™ 1 * mvpmmmt were read into the program 
hrough the same berk 
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The assignment of only one Department attorney, John Yoo, to 
conduct a legal review of the program without assistance or oversight from 
anyone else at the Department, combined with the White House’s decision 
to prevent the NSA from reviewing Yoo’s work, resulted in legal opinions by 
Yoo that were later determined by OLC to be so inaccurate and incomplete 


223 This table was derived from NSA read-in information. Justice Department^ 
read-ins include® OIG personnel who were read into Stellar Wind in 2006. (U / f FOUO) 




as to be regarded as not covering key aspects of the Stellar Wind program. 
Given the enormously complex nature of the program from both a technical 
and legal perspective, coupled with the fact that he was working alone, it 
was not altogether surprising that Yoo’s analysis contained inaccuracies 
and omitted critical elements, particularly given the pressure to generate a 
legal analysis within weeks of the program’s implementation. However., 
Yoo’s analysis did hot change or include a more accurate description of the 
program’s operation over the course of his 20-month tenure with the OLC. 
fF S f /SI//NF) 

After reviewing Yoo’s legal opinions on the program, Goldsmith and. 
Philbin quickly discovered what they characterized as seribu^^gy^joo’s 
Wal analys is. These flaws included Yoo’ s failure to describemU 

being conducted by the NSA under 
the Stellar Wind program and his failure to assess the legality of this and 
other activities as they were carried out by the NSA. 


Specifically, both Goldsmith and Philbin stated that Yoo 
rnisCha ranterized in his memoranda th e nature and scope of the NSA’s 

They stated that Yoo’s 
OharaoteriXation of this activity in his 2001 and 2002 legal memoranda was 
factually flawed and that Yoo appears to have based his legal analysis of 


this aspect of the urogram on an i 


224 Both Goldsmith and 

“jmn B afso , 'acknowIedgecl mat they initially incorrectly believed the NSA’s 

was broader than it in fact was under the 
program. However, Unlike Yoo, Goldsmith and Philbin accurately 






■characterized the collection = ■ - - md thus their legal advice was based 

on facts that more closely reflected the actual operation of the program. 225 
(TS.//STLW-//SI/ / 0G / M 3) 

In addition, Goldsmith and Philbin discovered that Yoo’s assertion 
that the President had broad authority to conduct electionic surveillance 
without a warrant pursuant to his Commander- in-Chic f powers under 
Article II of the Constitution, particularly during wartime, never addressed 
the FISA provision that expressly addressed electronic surveillance following 
a formal declaration of war. See 50 U.S.C. § 1811. Goldsmith also criticized 
Yoo’s legal memoranda for failing to support Yoo’s aggressive Aiticle II 
Commander-in-Chief theory with a fully developed separation of powers 
analysis, and instead offering only sweeping conclusions. As an example, 
Goldsmith, cited Yoo’s assertion that reading FISA to be the “exclusive 
statutory means for conducting electronic surveillance for foreign 
intelligence” amounts to an “unconstitutional infringement on the 
President’s Article II authorities.” 226 Moreover, noted Goldsmith, Yoo 
omitted from his separation-o f-power s discussion any analysis of how the 
Youngstown Steel Seizure Case, a seminal Supreme Court decision on the 
distribution of governmental powers between the Executive and Legislative 
Branches during wartime, would affect the legality of the President’s actions 
with respect to Stellar Wind. 227 (TS/ / S'FLW / /S^-/-OC/-UF) 

In reliance on Yoo’s advice, the Attorney General certified the program 
“as to form and legality” some 20 times before Yoo’s analysis was 
determined to be flawed by his successors in OLC and by attorneys in the 
Office of the Deputy Attorney General. We agree with many of the criticisms 
offered by Department officials regarding the practice of allowing a single 
Department attorney to develop the legal justification for the program 



227 The Department’s Office of Professional Responsibility (OPR) intends to review 
whether Yoo’s legal analysis concerning tire Stellar Wind program violated any standards of 
professional conduct. OPR has similarly reviewed whether the legal analysis by Yoo and 
others concerning the detainee interrogation program violated standards of professional 
conduct. (TS/ /SI//NP )— 
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during its early stage of operation. We summarize these criticisms below. 
(TS//OI//NF)- 

Goldsmith described as “crazy” and “outrageous” the assignment of 
an OLC Deputy Assistant Attorney General to provide legal advice to the 
White House without the knowledge or concurrence of the Senate-confirmed 
Assistant Attorney General for OLC, who is accountable for the legal 
positions taken by the office, (U) 

Goldsmith said that not a single critical eye reviewed Yoo’s work on a 
program that Goldsmith described as “flying in the face” of the conventional 
understanding of the law at the time. Goldsmith noted that Yoo’s legal 
memoranda did not include facts about how the Stellar Wind program 
operated in practice, and he surmised that Yoo instead might have “keyed 
off’ the Presidential Authorizations rather than NSA’s actual collection 
practices in developing his analysis. Goldsmith also said it was “insane” 
that Yoo’s memoranda were not shared with the NSA. Goldsmith said that 
had the NSA reviewed these memoranda Yoo’s failure to accurately describe 
the nature and scope of the collection by the NSA and the resulting 
“mismatch” between the actual practice and the wording of the Presidential 
Authorizations might have been detected earlier. - ffS// - 8I / - / - H P) — 

Similarly, Daniel Levin, who was one of the first FBI officials to be 
read into Stellar Wind and who would later become Acting Assistant 
Attorney General for OLC upon Goldsmith’s departure in June 2004, 
criticized allowing a single attorney to be the sole voice of the OLC 
concerning a program such as Stellar Wind. Levin stated that OLC has a 
special role at the Department and within the government, especially with 
"highly secret programs where opinions may never see the light of day.” 
Under such circumstances, according to Levin, it is very difficult not to say 
“yes” to the White House - OLC’s client - in the face of national security 
threats. Levin stated that unlike situations where a court places limitations 
on the positions the government may take, there are no such limitations 
when OLC considers a position that will remain secret, and it is easier to be 
more aggressive and “cut some comers” under such circumstances. 

(TS / / STLW / / SI / /OC/NF ) 

Levin stated that Yoo’s memoranda justifying the program suffered 
from too little circulation and a lack of alternative views. He said that the 
OLC memoranda produced under Goldsmith’s tenure were better, not 
because the authors were “smarter” than Yoo, but because the authors 
benefited from multiple viewpoints and input. Levin also said that he never 
understood why the Stellar Wind program was deemed so sensitive at the 
operational level. Levin said he appreciated that the program was politically 
sensitive, but added that it was a “huge mistake” to keep the program so 
closely held within the Department. (TS / / STLW / / SI/ / OC/NF) 


194 



We believe that Goldsmith’s and Levin’s comments concerning the 
secrecy of Stellar Wind are especially relevant to the need for legally and 
factually sound OLC analysis with respect to classified national security 
programs. Because programs like Stellar Wind are not subject to the usual 
external checks and balances on Executive authority, OLC’s advisory, role is 
particularly critical to the Executive’s understanding of potential statutory 
and Constitutional constraints on its actions. (TS / / STLW / / SI / / OC/N - F ) — 

Deputy Attorney General Comcy also criticized the decision to allow a 
single person to assess the legality of the program on behalf of the 
Department, Comey told us that Goldsmith had once aptly described the 
Yoo situation to him as “the perfect storm” in which the following factors 
converged: the terrorist attacks of September 11, 2001; a “brilliant guy” at 
the Department who was “an aggressive advocate for executive power”; and 
a White House “determined to restore executive power,” Comey expressed a 
degree of sympathy for Yoo, noting the extraordinary situation into which 
Yoo had been placed. Comey also observed that the response to 
September 1 1 essentially placed the policy burden on lawyers, who were 
now looked to by others for guidance as to what counterterrorism activities 
fell within the bounds of the law. However, Comey said that he believed 
White House officials “got what they ordered” by asking Yoo for opinions and 
restricting the number of persons with access to the program or the 
opinions. 228 - (TS/ / SI//HF) 

Attorney General Ashcroft declined to be interviewed in our review, 
and we were thus unable to determine what his views were on the 
assignment of Yoo alone to conduct the legal review of the program. 

However, as noted above, witness accounts of his statements concerning the 
Yoo situation leave little doubt that Ashcroft was plainly upset with the 
White House for putting him “in a box” with Yoo. According to Goldsmith 
and Philbin, Ashcroft was direct about his grievances when Gonzales and 
Card came to see him in the hospital on March 10, 2004, including 
complaining that Ashcroft’s Chief of Staff and until recently the Deputy 
Attorney General had not been allot^^jJ^^^ipto the Program, and 
that he found it “very troubling that ! people in other agencies” 
had been read into the program. What remains unclear is whether Ashcroft 
came to the realization that the Department had been given an insufficient 
number of read-ins only after Philbin and Goldsmith presented him with 
their concerns about the quality of Yoo’s legal analysis, or at some point 
before. (TS//SI//NF) - 


228 As noted in Chapter Three, Yoo had been given the national security portfolio 
When he first joined the OLC in July 2001, several months before the attacks of 
September 11, 2001, and the inception of Stellar Wind. 
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We sought to obtain Yoo’s and the White House’s perspective on his 
selection as the sole Justice Department attorney to be read into Stellar 
Wind to provide advice on the legality of the program. We were not able to 
interview Yoo, who declined our request, or Addington and Card, who did 
not respond to our requests. -f FS / / SI / / NF)~ 

The 01 G asked Gonzales about how the White House determined who 
in the Department could be read into the program, but on the advice of 
Special Counsel to the President, Gonzales limited his answer to his 
personal views and declined to discuss internal White House deliberations 
that may have factored into the read-in decisions. Gonzales stated that he 
believed it was necessary for national security reasons to limit the number 
of read-ins to those “who were absolutely essential.” Gonzales also stated 
that there had to be sufficient operational personnel at the NSA, CIA, and 
FBI read in for the purpose of running the program, while reading in 
additional lawyers at the Department had comparatively less value because 
all lawyers will “have opinions” about the program. Yet, Gonzales also 
stressed to us that he welcomed the Department’s reassessment of Yoo’s 
opinions and encouraged Goldsmith and Philbin to re-examine the legal 
basis for the program in 2003 and 2004. 229 - fPS//SI/ - / - NF) 

We think the proposition that the participation of Department 
attorneys to analyze the legality of a program as factually and legally 
complex as Stellar Wind should be limited for the reasons offered by 
Gonzales is shortsighted and counterproductive. First, it is evident that 
Stellar Wind was as legally complex as it was technically challenging. Just 
as a sufficient number of operational personnel were read into the program 
to assure its proper technical implementation, we think as many attorneys 
as necessary should have been read in to assure the soundness of the 
program’s legal foundation. This was not done during the early phase of the 
program. (TS//GI//NF ) 

The full history of the program also indicates that the program 
benefited from additional attorney read-ins. In this chapter, we described 
how Philbin and Goldsmith - who held differing opinions on which legal 
theory best supported the program - discovered serious deficiencies in Yoo’s 
analysis and together drafted more factually accurate and legally thorough 
support for the program, In Chapters Five, Six, and Seven we further 
describe how reading in additional attorneys facilitated the grounding of the 
program on firmer legal footing under FISA, allowed the Department more 
efficiently to “scrub” Stellar Wind-derived information in FISA applications, 


229 As discussed in this chapter, Comey, Goldsmith, and Philbin generally agreed 
that Gonzales supported the Department’s legal reassessment of the program. They also 
characterized Addington as far less supportive of their work than Gonzales. fFS / /0I/ /W ' F)" 
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and improved the handling of Stellar Wind-related discovery issues in 
international terrorism prosecutions. (TS / / STLW / y- SI -/- /OC/NF ) — 

Second, we do not believe that reading in a few additional Department 
attorneys during the first 2 years of the program would have jeopardized 
national security as suggested by Gonzales, especially given the hundreds of 
operational personnel who were cleared into the program during the same 
period (see Chart 4.1). In fact, as noted above, we think the highly classified 
nature of the program, rather than constituting an argument for limiting the 
OLC read-ins to a single attorney, made the need for careful analysis and 
review within the Department and by the NS A only more compelling. 

(TO/ /SI/ / ' N - P ) 

In sum, we concluded that the departure from established OLC and 
Department practices resulted in legal opinions to support the program that 
were later determined to be flawed. We believe the strict control over the 
Department’s access to the program undermined the role of the Department 
to ensure the legality of Executive Branch actions, and as discussed below, 
contributed to the March 2004 crisis that nearly resulted in the mass 
resignation of the Department’s leadership. (T S / /SI//MF) - 

We recommend that when the Justice Department is involved with 
such programs in the future, the Attorney General should carefully assess 
whether the Department has been given adequate resources to carry out its 
vital function as legal advisor to the President and should aggressively seek 
additional resources if they are found to be insufficient. We also believe that 
the White House should allow the Department a sufficient number of 
read-ins when requested, consistent with national security considerations, 
to ensure that sensitive programs receive a full and careful legal review. (U) 

B. The Hospital Visit (IJj 

The Department’s reassessment of Yoo’s analysis led Comey, who was 
exercising the powers of the Attorney General while Ashcroft was 
hospitalized in March 2004, to conclude that he could not certify the legality 
of the Stellar Wind program. In response, the President sent Gonzales and 
Chief of Staff Andrew Card to visit Ashcroft in the hospital to seek his 
certification of the program, an action Ashcroft refused to take. We believe 
that the way the White House handled its dispute with the Department 
about the program — particularly in dispatching Gonzales and Card to 
Ashcroft’s hospital room to override Comey’s decision - was troubling for 
several reasons. (TS / / SI/ / NPj - 

As discussed in this chapter, by March 2004, when the Presidential 
Authorization was set to expire again, Goldsmith had placed Gonzales and 
Addington on notice for several months of the Department’s doubts about 
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After Attorney General Ashcroft was hospitalized and unable to fulfill 
his duties, the White House was informed that Deputy Attorney General 
Comey had assumed the Attorney General’s responsibilities. We found that 
the assertion by some in the White House at the time that they had not been 
informed of the situation was subsequently contradicted by the facts. In 
particular, Gonzales later acknowledged that he was aware that Comey was 
acting as the Attorney General, 231 (U) 


Before the Presidential Authorization was set to expire on March 1 1 , 
Comey, who was exercising the powers of the Attorney General at the time, 
told top officials in the White House - including Vice President Cheney and 
White House Counsel Gonzales - that the Justice Department could not 
recertify the legality of the program as it was presently operating. The White 
House disagreed with the Justice Department’s position, and on March 10, 
2004, convened a meeting of eight congressionalleaders to brief them on 
the Justice Department’s seemingly sudden reluctance to recertify the 
program and on the need to continue the program. The White House did 
not invite anyone from the Department to this briefing to describe the basis 
for its advice about the legality of the program, nor did it inform the 
Department of its intention to hold the meeting. 232 - (TS/ / SI/ / N - P) — 

Following this briefing, Gonzales and Card went to the hospital to ask 
Attorney General Ashcroft, who was in the intensive care unit recovering 


230 Our conclusion that Goldsmith advised Gonzales and Addington of the 
Department’s concerns in December 2003 is supported by his contemporaneous notes of 
these events. In addition, although Gonzales told us that the first time he recalled hearing 
of these concerns in detail was in early March 2004, he did not dispute that Goldsmith had 
first begun to advise him of the Department’s general concerns months earlier, (U) 

231 During his congressional testimony, when questioned about whether he knew 
that Attorney General Ashcroft’s powers had been transferred to Comey, Gonzales 
responded, “I think that there were newspaper accounts, and that fact that Mr. Comey was 
the acting Attorney General is probably something! knew of.” (U) 


232 On the advice of White House counsel, Gonzales declined to provide a reason to 
the OIG why the Department was not asked to participate in the briefing. However, when 
Gonzales commented on a draft of this report, he stated that the purpose of the meeting 
was to inform the congressional leaders that the Department 

basis for aspects of the program, __ 

and that a legislative fix therefore" 1 was necessary Gonzales stated that the purpose of the 




meeting was not to have a “debate” between the White House and the Department 
concerning the legality of the program, but rather to explore just such a legislative “fix.” 
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from surgery and according to witnesses appeared heavily medicated, to 
certify the program, notwithstanding Comey’s stated opposition. Yet, they 
did not notify Comey or anyone else in the Department that they intended to 
take this action, Their attempt to have Ashcroft recertify the program did 
not succeed. Ashcroft told them from his hospital bed that he supported 
the Department’s legal position, but that in any event he was not the 
Attorney General at the time - Comey was, (U) 

Gonzales stated that even if he knew that Ashcroft was aware of 
Comey’s opposition to recertifying the program, Gonzales would still have 
wanted to speak with Ashcroft because he believed Ashcroft still retained 
the authority to certify the program. Gonzales testified before the Senate 
Judiciary Committee in July 2007 that although there was concern over 
Ashcroft’s condition, “We would not have sought nor did we intend to get 
any approval from General Ashcroft if in fact he wasn’t fully competent to 
make that decision.” Gonzales also testified, “There’s no governing legal 
principle that says that Mr. Ashcroft, if he decided he felt better, could 
decide, ‘I’m feeling better and I can make this decision, and I’m going to 
make this decision.’” (U) 

We found this explanation and the way the White House handled the 
dispute to be troubling. Rather, we agree with Director Mueller’s 
observation, as recorded in his program log following his meeting with Card 
on March 11, 2004, that the failure to have Department of Justice 
representation at the congressional briefing and the attempt to have 
Ashcroft certify the Authorization by overruling Comey “gave the strong 
perception that the [White House] was trying to do an end run around the 
Acting [Attorney General] whom they knew to have serious concerns as to 
the legality of portions of the program.” (T0//CI/yHffy- 

At a minimum, we would have expected the White House to alert 
Comey directly that it planned to brief the congressional leaders on the 
Department’s position and that it intended to seek Ashcroft’s approval of the 
program despite Comey and Goldsmith’s stated legal position against 
continuing certain activities under the program. Instead, White House 
officials briefed congressional leaders and sought to have Attorney General 
Ashcroft recertify the program from his hospital bed without any notice to 
Comey or anyone else at the Department. We believe these actions gave the 
appearance of an “end run” around the ranking Justice Department official 
with whom they disagreed. (TG//QI//NFfy 

C. Recertification of the Presidential Authorization and 
Modification off the Program (U) 

As described in this chapter, the Department had notified Gonzales 
and Addington of its concerns about the legality of aspects of the program 
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for several months. In fact, the Department had made clear to the White 
House in December 2003 and more emphatically in a series of meetings in 
March: 2004 that it believed that aspects of the program could not be legally 
supported in their existing form. Comey and Goldsmith were clear in their 
advice to the President and other Whi te House officials. At the hospital. 
Ashcroft also expressed deep concern | 

HHiiHI, and told Gonzales and Card that he supported the position of his 
subordinates. We believe that Ashcroft acted admirably under arduous 
circumstances. (TS / / STLW/ / 01 / / Q C/ NF) — 

Despite the legal concerns uniformly expressed by senior Department 
of Justice leaders, the White House, through White House Counsel 
Gonzales, recertified the Authorization, allowing the program to continue 
substantively unchanged. (TS/ /SI//NF) 

Only after Mueller, Comey, and other senior Department and FBI 
officials made known their intent to resign if the White House continued the 
program unchanged, despite the Department’s conclusion that aspects of 
the program could not be legally supported, did the President direct that the 
issue be resolved, and the program be modified to address the Department’s 
legal concerns. Because we were unable to interview key White House 
officials, we could not determine for certain what caused the White House to 
change its position and modify the program, although the prospect of mass 
resignations at the Department and the FBI appears to have been a 
significant factor in this decision. 233 According to Comey, the President 
raised a concern that he was hearing about these problems at the last, 
minute , and the President thought it was not fair that he was not told 
earlier about the Department’s legal position. In fact, as Comey informed 
the President, the President’s staff had been advised of these issues "for 
weeks.” -(T&/ - /SI//NF) 

Finally, we believe that the Department and FBI officials who resisted 
the pressure to recertify the Stellar Wind program because of their belief 
that aspects of the program were not legally supportable acted courageously 
and at significant professional risk. We believe that this action by 
Department and FBI officials - particularly Ashcroft, Comey, Mueller, 


233 Por instance, we found it significant that on March 16, 2004, White House 



called. Directi 


Counsel Gonzales, who had to make a recommendation to the President about how to 

’s conclusion that legal support for 

to ask him 

whether he would resign if the President did Mueller 

responded that he “would have to giveiyser 
ahead in the face of DOJ's finding 

(ts / / sfmr-tst f f e &fm ) 
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Goldsmith, Philbin, and Baker - was in- accord with the highest professional 
standards of the Justice Department. 
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CHAPTER FIVE 
STELLAR WIND PROGRAM’S TEA 


( JOTR 2004 THROUGH AUGUST 2O07J 

In this chapter we examine the transition in stages of the Stellar Wind 
program from presidential authority to FISA authority. We first describe the 
FISA Court’s approval in July 2004 of the government’s application to 
acquire foreign intelligence information through the collection of bulk e-mail 
meta data (basket 3 information). This application was based on a legal 
theory related to FISA’s pen register and trap and trace device provisions. 

We next discuss the government’s successful May 2006 application to the 
FISA Court for an order to obtain bulk telephony meta data (basket 2 
information) by the production of business records by certain 
telecommunications carriers. We then describe the government’s 
interaction with the FISA Court to place under FISA the government’s 
authority to intercept the content of certain communications involving both 
domestic and foreign telephone numbers and e-mail addresses (basket 1 
information). Finally, we summarize legislation enacted in August 2007 and 
July 2008 to amend FISA to address, among other concerns, the difficulty 
the government encountered in obtaining FISA authority for content 
collection, as well as the government’s contention that certain provisions of 
FISA had failed to keep pace with changes in telecommunications 
technology. (TS / / STLW/V SI / / O C / N - P) - 


1. E-Mail Meta Data Collection Under FISA — 

A. Application and MSA Court Order (U) 





Philbin told us that he encountered some opposition to the FISA 
approach from Counsel to the Vice President David Addington, who argued 
that the FISA Court was unconstitutional and questioned the need to seek 
its authorization for e-mail meta data collection. Philbin said that he 
responded that obtaining an order from the FISA Court was “ironclad safe,” 
Baker recalled attending at least one meeting at the White House with White 
House Counsel Gonzales and Addington to discuss whether to seek an order 
from the FISA Court based on FISA’s pen register and trap and trace device 
provisions (a PR/TT Order) and how the FISA Court should be approached 
to obtain such an order. Baker stated that during the meeting Addington 
said, “We are one bomb away from getting rid of this obnoxious Court.” 
Baker said Addington also stressed to him that there “is a lot riding on your 
[Baker’s] relationship with this Court." (TS / / STLW / / SI/ / OC/NF) 

In contrast, Hayden told us that he did not have any concerns about 
transitioning the bulk e-mail meta data collection to FISA authority and was 
enthusiastic about the move. Hayden stated that while he believed the 
President had the authority to collect the bulk meta data for the NSA to 
conduct meta data analysis, he believes that involving an additional branch 
of government in the activity provided some clarity on this subject. 

(TS / / STLW-/ / SI/ / QC / NF -) — 




Gonzales told us that he did not recall much about the process of 
filing the application with the FISA Court to obtain e-mail meta data 
through a PR/TT Order, but stated that there may have been individuals at 
the White House who expressed concern that seeking the Order from the 
FISA Court was not a good 

le O 

He 

professionals told him and that he would not have supported the PR/TT 
application if NSA Director Hayden and others did not believe the collection 

n ati Gonzales 
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Philbin, Baker, and at least two Office of Legal Counsel attorneys 
assumed primary responsibility for drafting the PR/TT application to the 
FISA Court and a memorandum of law in support of the application . 235 


23 -t The agenda refers to the "needle in haystack” metaphor to illustrate the need for 
bulk collection, noting "must transform streams of hay into haystack that can later be 
searched.” (TS///SI//-WP) - 



| consisted of the application; a 
"proposed order authorizing the collection activity and secondary orders mandating carriers 
to cooperate; a declaration of NSA Director Hayden explaining the technical aspects of the 

(Cont’d.) 
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sou gh t authorization from the FISA Court to collect 


The final appl 
the applicat ion filed 


Baker said that Judge Kollax-Kotelly was given a “read-ahead copy” of the 
application, since it was standard practice to give the FISA Court draft 
applications for review. (TO / / 01/ / NF)~“ 
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against international terrorism or clandestine intelligence 
activities, provided that such investigation of a United States 
person is not conducted solely upon the basis of activities 
protected by the first amendment to the Constitution which is 
being conducted by the Federal Bureau of Investigation under 
such guidelines as the Attorney General approves pursuant to 
Executive Order No. 12333, or a successor order. -{TS/-/SI/ /NF) 

FISA incorporated the definitions of the terms “pen register” and “trap and 
trace device” from 18 U.S.C. § 3127. Thus, FISA adopted as the definition of 
a “pen register” 

a device or process which records or decodes dialing, routing, 
addressing, or signaling information transmitted by an 
instrument or facility from which a wire or electronic 
cornmun icatio n is transmitted, provided, however, that such 
information shall not include the contents of any 
communication. - ffS/ /SI/ - /NF) • 

1.8 U.S.C. § 3127(3). FISA also adopted as the definition of a “trap and trace 
device” 

a device or process which captures the incoming electronic or 
other impulses which identify the originating number or other 
dialing, routing, addressing, and signaling information 
reasonably likely to identify the source of a wire or electronic 
■ communication, provided, however, that such information shall 
not include the contents of any communication. _(IS// SI/ /NF) - 


18 U.S.C. § 3127(4). 

In- its application the government argued that the NSA’s proposed 
collection of meta data met the requirements of FISA by noting that the 
meta data sought comported with the “dialing, routing, addressing, or 
signaling information” type of data described in FISA’s definitions of pen 
registers and trap and trace devices. The government also noted that 
nothing in these definitions required that the “instrument” or “facility” on 
which the device is placed carry communications of only a single user rather 
than multiple users. •• ( - T - S//SI//NF) — 



The government next argued that the information likely to be obtained 
from the pen register and trap and trace devices was relevant to an ongoing 
investigation to protect against international terrorism, as certified by the 
Attorney General under 50 U.S.C. § 1842(c). In support of this “certification 
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The government acknowledged that “the overwhelming majority of 
communicatio ns from which meta data_w ill be collected will not be 
associated wiu hF-p^-js T ~ However, the government 

maintained that FISA did not impose any requirement to tailor collection 
precisely to obtain only communications that are strictly relevant to the 
investigation. The government argued that, in any event, “the tailoring 
analysis must be informed by the balance between the overwhelming 
national security interest at stake . . . and the minimal intrusion into 
privacy interests that will be implicated by Collecting meta data - especially 
meta data that will never be seen by a human being unless a connection to 
a terrorist-associated e-mail is found.” (TS/ - /SI/ /HF) ■ 



The government also stated that the NSA needed to collect meta data 
m bulk in order to eff ectively use analytic tools such as contact chaining 
|H||||||^^^^^^miihat would enable the NSA to discover enemy 
communication s. This argument echoed a premise many officials told us 
about the nature of intelligence gathering in general. For example, Baker 
likened the: search for useful intelligence, particularly in the meta data 
context, to finding a needle in a haystack, stating, “the only way to find the 
needle is to have the haystack.” Gonzales argued that “to connect the dots 
you first have to collect the dots.” - (TS// SI//NF) . 

The application and supporting documents described of 

e-mail meta data NSA sought authority to collect: 








UAs discussed below, tlie government argued 
(jourt ult imately agreed that the above-described collection ^- 

satisfied the definitions of pen register and trap and trace devices 
under FISA and Title 18. See 50 U.S.C. § 1841(2); 18 U.S.C. § 3127(3) & (4) 


The application also explained the proposed archiving and querying 
process. According to the application, the collected meta data would be 
stored in a secure NSA network accessible only through two administrative 
login accounts and by specially-cleared meta data archive system 
administrators. Each time the database was accessed, the retrieval request 
would be recorded for auditing purposes. (TS / f SI/fftfF) 
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The application proposed allowing 10 NSA analysts access to the 
database. 238 The NSA analysts were to be briefed by the NSA Office of 
General Counsel concerning the circumstances under which the database 
could be queried, and all queries would have to be approved by one of seven 
senior NSA officials. 239 • (TS//SI/ /NF) — 


The application explained that the bulk collection woul^^|U|^^ 
with, particular e-mail addresses in order. to eghduct^iajnto J| | |M l BB Bi ^ B 

" ~ a The application 

^^^^^d" , ffiat queri l ^hra^e-inail meta data archive ' would be performed 
when the e-mail address met the following standard: 


based on the factual and practical considerations of everyday 



■life on which reasonable and prudent persons act, there are 
facts giving rise to a reasonable articulable suspic i on that a 
Aartipiilar trimifn p-mflil address is associated with 


In addition, the NSA proposed applying the minimization procedures 
in the United States Signals Intelligence Directive 18 (USSID 18) to minimize 
the information reported concerning U.S. persons. According to the 
application, compliance with these minimization procedures would be 

238 At the of NSA analysts was increased to 15 

when the Order was renewed ! [ | (TS/7St/ /NP)- 

239 When it granted the government’s application, the FISA Court noted that in 
conventional pen register and trap and trace surveillances a court first reviews the 
application before a particular e-mail account can be targeted. The FISA Court stressed the 
importance of the NSA Office of General Counsel’s obligation to ensure that the legal 
adequacy for such queries was met. (TS//BI//NF) 





monitored by the NSA’s Inspector General and General Counsel. The 
government also proposed that in each renewal application the 'NS A -would 
report to the FISA Court on queries that were made during the prior period 
arid the application of the reasonable articulable suspicion Standard for 
determining that queried addresses Were terrorist-related. (TS//SI//NF) - 

The application and supporting documents explained how the NS A 
inten^^tonise^L^^leotei^m^^^^Tfe^gS^might to use the iheta 
data'''" 'I ’ J apply sophisticated 

nig ori^rns” . develop contact chaining^^^ ^^^^^^HIMj . 240 In the 
application, the NS A estimated that through external intelligence gathering 
and internal analysis it would meet the proposed querying standard on 
average less than once a day. The NS A further estimated that these queries 
would generate approximately 400 tips to the FBI and CIA per year. 241 Of 
these tips to the FBI and CIA, the NSA projected that 25 percent would 
include U.S. person information, amounting to leads including information 
ori about “four to five U.S. persons each month.” fFS//SI/ /NF) 

4, Judge Kollar-Kotelly Raises Questions about PR/TT 
Application -fTSA/W/NFf- 

Or[ _ Judge Kollar-Kotelly wrote Baker to inform him 

that she was considering the application and was in the process of 
preparing an opinion and order In response to it. She wrote that before the 
opinion and Order could be completed, however, she required written 
responses to two questions: 

(1) Apart from the First Amendment proviso in the statute (50 
U.S.C. § 1842(a)(1), (c)(2)), what are the general First 
Amendment implications of collecting and retaining this 
large volume of information that is derived, in part, from the 
communications of U.S. persons? 

(2) For how long would the information collected under this 
authority continue to be of operational value to the 
counter-terrorism investigation (s) for which it would be 
collected? - ( - TS//SI//NF) 

Baker responded in a letter to the FISA Court oi- f 
Concerning the first question, Baker’s letter asserted that the proposed 


240 These analytic tools are discussed in Chapter Three. (U) 

241 The NSA arrived at this estimate based on the that each 4 uer y could 

be expected to generatqllJjle-rnail addresses “one level out,” and j g il jjl addresses ‘two levels 
out.” The overall number of direct and indirect contacts with the initial seed address would 
be significantly reduced using “analytical tradecraft.” (TS//SI//NF-) - 
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collection activity was consistent with the First Amendment and that he 
could find no reported decisions holding that the use of pen register and 
trap and trace devices violated the First Amendment. - fTS//SI//NF ) 


In his letter, Baker argued that although the meta data collection 
would include entirely innocent communications, a good-faith investigation 
does not violate the First Amendment simply because it is “‘broa[d] in 
scope 5 ” (quoting Lcdrd v, Tatum, 408 U.S. 1, 10 (1972)). He also wrote that 
the use of the collected meta data would be “narrowly constrained” because 


the querying standard for the meta ^datawoul^^e^si^^^mjQ^a “reasonable 
articulable suspicion” of a nexus (T3 / / 31 / / NF) 

Regarding Judge Kollar-Kotelly 5 s second question concerning how 
long the collected meta data would continue to be of operational value, 


| for at 

least 18 months. Baker also advised that the NS A believed the e-mail meta 



data would continue to retain operational value beyond 1 8 months, but that 
it should be stored “off-line” and be accessible to queries only by a 
specially-cleared administrator, Baker proposed that 3 years after the 
18-month timeframe, or 4 ‘/a years after it is first collected, the meta data 
could be destroyed. 242 (TS//SI// - NP ) 


S. FISA Court Order (U) 

In response to the application and follow-up questions, on July 14, 
2004, Judge Kollar-Kotelly signed a Pen Register and Trap and Trace 
Opinion and Order based on her findings that the proposed collection of 
e-mail meta data and the government’s proposed controls over and 
dissemination of this information satisfied the requirements of FISA. 
f F S//HCS//SI//NF) 

The Order granted the government’s application in all key respects. It 
approved for a periodo^^lav^ States of 
e-mail meta datap '~~-'~"~~’ " ; . .... , . ' V 1 ' .1 The Order 

also required the government to comply with certain additional restrictions 
and procedures either adapted from or not originally proposed in the 
application. -f TS / / II GS - /~/ SI - / / N F . ) 

In the Order, the Court found that the information to be collected was 
“dialing, routing, addressing, or signaling information” that did not include 


242 OiJB Ml^g ~ ;~iij the FISA Court issued an order authorizing the NSA to 
maintain bulk meta data on-line for 4 ‘A years after which time it must be destroyed. 
According to the NSA Office of General Counsel, the NSA still follows this retention 
procedure, (TS/-/AI CS /■■/ SI/ANF)- 


the contents of any communk^ion. The Court stressed that it was only 
authorizing collection of the|jjj|| categories of information delineated, in the 
application, hut acknowledge^h^^d^tihna^^ormatio^^^^^^ 
gleaned” f rom that meta data-gp - jj mMeI | {§ |§j fepfel 

The Court found that the mearisby wfiichtffilJ|||^H^H^^S or ^ s 
of metadata were to be collected met toeFISA definition of a “pen register,” 
and that the means for collecting the HMU category of meta data satisfied the 
FISA definition of a "trap and trace device.” See 18 U.S.C. § 3127(3) & (4), 
as incorporated in FISA at 50 U.S.C. § 1841(2). (To / / IIC3/ / 31/ / NF) 

The Court further found that the government satisfied FISA's 
requirement that the application certify that the information likely to be 
obtained is relevant to an ongoing investigation to protect against 
international terrorism. The Court concluded that, “under the 
circumstances of this case, the applicable relevance standard does not 
require a statistical 'tight fit’ between the volume of proposed collection and 
• proportion of information that will be directly relevant to 
FBI investigations.” 243 -( TS/ / HQS / / SI/ / NF) - 


The Court also agreed with the government’s position that the privacy 
interest at stake in the collection of e-mail meta data did not rise to the 
“stature protected by the Fourth Amendment,” and that the nature of the 
intrusion was mitigated by the restrictions on accessing and disseminating 
the information, only a small percentage of which would be seen by any 
person. (TS/ /HCS/ /SI/ /N - F )~ 

In sum, the Court concluded that the use of pen register and trap and 
trace devices to collect e-mail meta data would not violate the First 
Amendment, stating that 

the bulk collection proposed in this case is analogous to 
suspicionless searches or seizures that have been upheld under 
the Fourth Amendment in that the Government’s need is . 
compelling and immediate, the intrusion on individual privacy 
interests is limited, and bulk collection appears to be a 
reasonably effective means of detecting and monitoring 

243 The Court cautioned that its ruling with regard to the breadth of the meta data 
collection should not be construed as precedent for similar collections of the full content of 
communications under the electronic surveillance provisions of FISA. The Court noted 
important differences in the two types of collection, including the fact that overbroad 
electronic surveillance requires a showing of probable cause to believe the target is an agent 
of a foreign power, while the bulk meta data collection under FISA’s pen register and trap 
and trace device provisions merely requireSgardmwhi^jT^yithe overbroad collection is 
justified as necessary to discover unknov i Iff T 3 Kr*v^irep^rel^l|jl 3 psrsons, The Court also 
contrasted the high privacy interests at stake with respect to content communications with 
the absence of a privacy interest in meta data. (TS / / SI//NF ) — 




|felatecy>bemtives and thereby obtaining information 
to beHHito ongoing FBI investigations. 


However, the Court also was concerned that “the extremely broad 
nature of this collection: carries with it a heightened risk that collected 
information could be subject to various forms of misuse, potentially ^ 
involving abridgement of First Amendment rights of innocent persons. The 
Court noted that under 50 U.S.C. § 1842(c)(2), pen register and trap and 
trace information about the communications of a U.S. person cannot be 
targeted for collection unless it is relevant to an investigation that is not 
solely based upon the First Amendment. Therefore, the Court ordered that 
the NSA modify its criterion for querying the archived data by inserting the 
following underlined language, as shown below: 

will qualify as a seed 

only if NSA concludes, based on the factual and practical 
considerations of everyday life on which reasonable and 
prudent persons act, there are facts giving rise to a reasonable 
articulable sus picion that a particular known e-mail addressis 


wfffliSaSia 


asso' 

provided, however? that an jffi " - believed to bq 

used hv a U.R. person sha ll not be ..^Sarded as associated With 

BIMHIhb ' : solely on. the 


basis of activities that are protected by t he First Amendment to 
the Constitution. (TS//IICG//QI//NF) ■ 

Regarding the storage, accessing, and disseminating of the e-mail 
meta data obtained by the NSA, the Court ordered that the NSA must store 
the information in a manner that ensures it is not commingled with other 
data, and must “generate a log of auditing information for each occasion 
when the information is accessed, to include the . . . retrieval request. The 
Court further ordered that the e-mail meta only 

through queries using the contact eh aining| Wf i |PWWB I Miw B»_ as _ 

described by the NSA in the government’s application. fFS 7 fyTieSfy £ Hf7fyHR) 

The Court noted the “distinctive legal considerations” involved in 
implementing the authority the Court was vesting in the NSA. Specifically, 
the Court observed that conventional pen register and trap and trace 
surveillance required judicial review before any particular e-mail account 
could be targeted. However, by granting the government’s application, the 
Court noted that the ^SA’yiBcision to target an e-mail address (sometimes 
referred to as a “seedB^B”) would be made without judicial review. 
Therefore, the Court ordered that the NSA’s Office of General Counsel would 
be responsible for training analysts to comply with querying standards and 







ot±Ler procedures and “to review the legal adequacy for the basis of such 
queries, including the First Amendment proviso . . . ” (TS//H€ S//SI//-3 



As suggested by Baker in his [-■ ' ■ "p ■" response to Judge 
Kollar-Kotelly’s inquiry regarding the'tiiilulliffe if the collected data, the 
Court ordered that the e-mail meta data shall be available for 18 months. for 
querying. The Court further ordered that after the 18-month period, the 
data must be transferred to an “off-line” tape system from which it could 
still be accessed for querying upon approval of the NSA officials authorized 
to approve queries, and that such metadata must be destroyed 4 Fa years 
after initially collected. (TS / / 1 IGS / / SI / / NF)- 

The Court’s Order was set to expire after 90 days. The Court required 
that any application to renew or reinstate the authority granted in the Order 
must include: a report discussing queries made since the prior application 
and the NSA ’s application of tl^ecims^^^^tandard to those queries; 
detailed information regarding^ '? ^ proposed to be added to the 

auihoritwgran ted under the Order; any changes to the description of the 
j^ ^^^j°i--..-i-:bed in the Order or the nature of the communications 


Comey told us that 
obtaining the Order from the FISA Court also provided an “air of legitimacy” 
to the program. 244 (TG / / STLW / / S if / O C / NP) 


244 Comey and others informally referred to the PR/TT Order as “the mother of all 
pen registers.” -(TS/ /SI//M - P ) — 







party to the communication belonged to 

(21 the purpose of the search was to produce foreign intelligence information 




iSii'iSSriirilll: i ;t§J§ jjj KMMimS 




245 The President’s Memorandum provided that the authority to conduct such 
searches was to terminate on September 23, 2004. In the September 17, 2004, Presidential 
Authorization, this authority was extended until November 18, 2004. 

(TO/ / STLW/ /' SI-/ ■ / ■ Q€/ - N P ) 
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Jack Goldsmith resigned as Assistant Attorney General for the Office 
of Legal Counsel on July 30, 2004, Goldsmith was replaced by Daniel 
Levin, who served as the Acting Assistant Attorney General for OLC until 
February 2005. (U) 


Durine late 2004, at the request of Comey and Ashcroft, Levin began 



.246 The®,, "-11 '-mail meta data has since been placed on tape and is being held 
by the NSA Office oF General Counsel pursuant to a preservation order. 

(TO / / DTLW/ / 01/ 

247 The final version of the OLC memorandum was signed by Levin on February 4, 

2005. Levin told the OIG that a “poli cy decis ion ” was made to , limit application of the 

memorandum to the gppHfir mirnnseB - 

However, Levin stated that, based on his analysis of the issue, he believed that | 

(Cbiit'd. 
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Thus, the President asserted extrajudicial authority to order the 
further use of e-mail meta data collected under Stellar Wind for the limited 
purpose described in his August 9 memorandum. The FISA Court was . 
notified of this action, although the government did not seek its permission. 



As with other orders issued under FISA, the PR/TT Order was 
renewed every 90 days. During the early renewals, two major instances of 
non-compliance were brought to the FISA Court’s attention. As described 
below, these violations of the Order resulted primarily from the NSA senior 
officials’ failure to adequately communicate the technical requirements of 
the; Order to the NSA operators tasked with implementing them, and from 
miscommunications among the FISA Court, the Justice Department, and 
the NSA concerning certain legal issues. (TS/ /SI//NF) 


1 . 


Filtering Violations 




the FISA Court. In the Notice, Baker stated tnattne commmn^^ciueius 
cited in the Notice “raise compliance issues with about Rlfey ‘ the 

collection authorized by the Court.” 248 The Notice included as an 
attachment a letter from NSA General Counsel Robert Doitz to Baker 

desershing collconou. Delta learned yf 


Addington, no one else was pushing to broaden the memorandum s 


us that, other than 
application. (TS - / - A 

2-ts Subsequent filings indicate that figiSlI 
were affected by the violations. (TO/ /Cl/ /NF)- 

249 One tipper that was based on this urn 
a 1 _ j pt 3 t was subsequently retracted 


of overall collections under the Order 




happy" about the 

Thjp3ohlt : Vhbte 1hat' l tlie 11 “NSh' violated its own proposed limitations, which 
were attested to by its Director and, at the government’s invitation, adopted 
as provisions of the orders of this Court.” The Court found that the 
violations “resulted from deliberate actions by NSA personnel,” as 
distinguished from technical failures. The Court stated it was also troubled 

violations, which extended from July 14 through 
and that the Court was reluctant to issue a renewal of 




Order Regardh 


for renewal or ferns 



■ 


vHUnnne a nth 

orities 

VJ,i 


be accompanied by 


a sworn declaration by the Secretary of Defense attesting to the state of 
compliance with the PR/TT Order and a description of the procedures that 
would be used to ensure compliance. -(TD//OI/YNF)- 



■(b)(1), (b)(3) 
(b)0), (b)(3) 


the government moved for an extension of time 
(until which to provide the Secretary of Defense’s 

declaration. g ranted > assured the Court that 

surveillance^^^^P' hadhgem terminated on 

the NSA h ad moved to a 

'Wnafate’ databaSighll . meta data obtalhed p^Pil^, ~ : -aa^Hthrough 

" The NSA also represented that it reconstructed its 

contact chaining database using only properly obtained meta data and 
purged the unauthorized meta data from the system. (TS//SI/ /NF) 

A declaration by NSA Director Plawden accompanying the 
government’s motion stated a total of|§| e-mail addresses We ^^P ed as 
leads to the FBI and CIA during the violation period and that||||of these 
leads may have come from the unauthorized collection. Hayden wrote that 






this lead, was purged from the FBI’s and CIA s databases on 
~ (TG//SI//N - F )- 


The NSA Office of the Inspector General subsequently issued a report 
on its investigation of the unauthorized collections. The NSA OIG report 
stated that the filtering violations “probably led to actual unauthorized 
collection, but we have not been able to determine the extent of such 
collection, and we are not certain that we will be able to do so. The repoit 



Witnin do ui fen mb—— ■ m m — 7 , 

within the Signals Intelligence Directorate (SID)], and a complete lack of 
program management with regard to collection. The report stated that 
wliile the training provided by the NSA Office of General Counsel was 
“vigorous, conscientious, and compliant with the July ^14 Order, it was 
inadequate in scope .” (TS / / STLW / / 1 1 Co / / SI / / O C / N 1 ? ) 


According to the report, the NSA removed as much of the tainted 
collection from the PR/TT database as po gsible. The NSA was unable to 
segregate unauthorized collection from^®pML- } ' - jjgj | so ^ rebuilt 
that portion of the PR/TT database aa y aa:cr 

the violation was discovered), forward. Moreover, according to the NSA OIG 
report, analytical personnel were restricted from accessing the unauthorized 
metadata. fFSffSTbWj-/ 1 ICS / / ■ SI / / OC / NF) 


2. FISA Court Renews PR/TT Order -J TB / ... / -Sl/ANF ) 


The FISA Court’s PR/TT Order expired On that 

date the government filed its first renewal application. The 

Application sought authorization to collect e-mail meta data on HB _ — . 

Stated that the N SA had fully complied with the PR/TT Order 
with r espec t tnpjBlia — J The government did not s eek 


reauthorization for collection 


b)(T), (b)(3) 


due to a variety of 


reauuiuiizci.uuj-1 auj. 

operational reasons which the application did not specify. (TS//SI/ /NF) 




Baker told us that during one of his "oversight” visits to the NS A 
following the FISA Court’s PR/TT Order, he was given a demonstration of 
hoW the NSA analysts processed the e-mail meta data, including an 
explanation of how e-mail meta data is collected and queried. Baker said he 
was informed that among the pieces of data that might be used to ni^etth e 



251 In the initial PR/TT Order, the Court required such a report only upon the 
government’s submission of a renewal application every 90 days. (TS//BI//NF)- 

252 As noted above, seed|||jj||gjj are e-mail addresses^^j^ohOTmyrmnbers for 

which a reasonable articulable suspicion exists to believe related 

to a terrorist entity. Seec []3g||iggare used to query the meta data database to reveal 
links with other addresses or numbers. -(T - S/ /SI/ /NF) 
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__As described above, the PR/TT Order was first renewed ong— 
HH'and was renewed by subsequent orders of the FISA Court at 
approximately 90-day intervals. 254 (TS//SI/ 

0n pt • the FISA Court issued a Supplemental Order 

requiring: the government to enhance its reporting to the Court of the foreign 
intelligence benefits realized under the PR/TT Orders. Writing for the FISA 
Court, Judge Kollar-Kotelly stated that the authority granted under these 
rw . r u.T-Q qiinwpd the NSA “to collect vast amounts of information about e-mail 
^plfcr^jcommunicationsM” but that “the Court is unable on the 
dhSSecdSaascertain the extent to which information so collected has 
actually resulted in the foreign intelligence benefits originally anticipated. 
Supplemental Order at 1-2. The government responded with a motion 
requesting that, in light of prior briefings it had given the FISA Court, it not 
be required to fully comply with the Supplemental Order. It is not clear 
what if any specific action the FISA Court took in response to this motion, 
although based on the OIG’s review of the PR/TT docket the government 
continued to submit regular reports to the FISA Court. 


Under the PR/TT renewal applications tne 
■it tbs PR/TT database remained limited to 







II, Telephony Meta Data Collection Under FISA 

The second part of the Stellar Wind program brought under FISA 
authority was the NSA’s bulk collection of telephony meta data (basket 2). 
As described in Chapter Three, under this aspect of the Stellar Wind 
program the NSA obtained apt-nil rpcnrds of teleohone calls 

domestic and international 


As with e-mail meta data, the bulk 



iiu mber of each call , and ' the date, time, and duration of each call. The call detail records 
do not include the substantive content of any communication or the name, address, or 
financial information of a subscriber or customer. ( - TS/ - /SI/ /NF) 





nature of the t< 


ony collection 
| - contact 

c/m ) — 


to conduct 


The transition of bulk telephony meta data collection from 
Presidential Authorization under the Stellar Wind program to FISA authority 
relied on a provision in the FISA statute that authorized the FBI to seek an 
order from the FISA Court compelling the production of "any tangible 
things"’ from any business, organization, or entity, provided the items are foi 
an authorized investigation to protect against international terrorism or 
clandestine intelligence activities. See 50 U.S.C. § 1861. Orders under this 
provision commonly are referred to as “Section 215’ orders in reference to 
Section 215 of the USA PATRIOT ACT, which amended the “business 


records” provision in title V of FISA. 253 The “tangible things” the government 
sought in the Section 216 application de scribed in this section were the call 

(TS / / S TL W / / SI//OC./NF). 


We describe below the circumstances that led to the government's 
decision to transition the bulk collection of telephony meta data from 


presidential authority to FISA Authority. We then summarize the 
government’s initial application and the related Court Order. 
fT3/ /STLW/ - / SI/ /O C /NF) 


A. Decision to Seek Order Compelling Production of CaE detail 
records 


The timing of the Department’s decision in May 2006 to seek a FISA 
Court order for the bulk collection of telephony meta data was driven 
primarily by external events. On December 16, 2005, The New York Times 
published an article entitled, “Bush Lets U.S. Spy on Callers Without 
Courts.” The article, which we discuss in more detail in Chapter Eight, 
described in broad terms the content collection aspect of the Stellar Wind 



program, stating that the NSA had “monitored the international telephone 
calls of hundreds, perhaps thousands, of people inside the United States 
without warrants over the past threevemmmajy^ 


bl, b3, 
b7E 


258 The term “USA PATRIOT Act” is an acronym for the Uniting and Strengthening 
America by Providing Appropriate Tools Required, to Intercept and Obstruct Terrorism Act of 
2001, Pub. L, No. 107-56, 115 Stat. 272 (2001). It is commonly referred to as “the Patriot 
Act.” (U) 
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On December 17, 2005, in response to the article, President Bush 
publicly confirmed that he had authorized the NSA to intercept the 
international communications of people with “known links” to al Qaeda and 
related terrorist organizations (basket 1). On January 19, 2006, the Justice 
Department issued a document entitled “Legal Authorities Supporting the 
Activities of the National Security Agency Described by the President 5 and 
informally referred to as a “White Paper,’' that addressed in an unclassified 
form the legal basis for the collection activities that were described in the 
New York Times article and confirmed by the President. 

■ (T S / / STLW/ / 01 / / O C / NF p 



According to Steven Bradbury, t^^^^^OLOatm^toe^Niekgal 
analysis contained in the White Paper 


Although the New York 

Times article did not describe this aspect of Stellar Wind, reporters at USA 
Today we re asking about this aspect of the progra m in early 2006. 
BradburyBj^^^^ ^^^^^ ^^^^ ^^^^^^^^l anticipated that a USA 
Today story would attract significant public attention when it was 
published . 259 (TS/ / STLW//SI//OC/NP) - 


259 On May 11, 2006, USA Today published the results of its investigation. The 
article, entitled “NSA Has Massive Database of American Phone Calls,” reported that the 
NSA “had been secretly collecting the phone call records of tens of millions of Americans, 
using data provided by AT&T, Verizon, and BellSouth.” The article stated that the program, 
launched shortly after the September 1 1 attacks, collected the records of billions of 
domestic calls in. order to analyze calling patterns to detect terrorist activity. The article 
reported that the records provided to the NSA did not include customer names, street 
addresses, and other personal information, but noted that such information was readily 
available by cross-checking the telephone numbers against other databases. 



Summary of 
Court Order 


Department’s Application and Related FISA 


As noted, previously, applications to the FISA Court that seek an order 
compelling the production of “tangible things" are commonly referred to as 
“Section 215” applications, in reference to Section 215 of the USA PATRIOT 
ACT. Section 215 authorizes the FBI to request a FISA Court order 

requiring the production of any tangible things (including 
books, records, papers, documents, and other items) for an 
investigation to obtain foreign intelligence information not 
concerning a United States person or to protect against 
international terrorism or clandestine intelligence activities, 
provided that such investigation of a United States person is not 
conducted solely upon the basis of activities protected by the 
first amendment to the Constitution. (U) 

50 U.S.C. § 1861(a)(1). 261 Section 215 does not require that the items 
sought pertain to the subject of an investigation; the government need only 
demonstrate that the items are relevant to an authorized investigation . 252 


On May 23, 2006, the FBI filed with the FISA Court a Section ,2 15 
application seeking authority to collect telephony meta data to assist the 
_NSAm^m^^^^^Mmtifying known ambmbwwimembm or agents oil 
'7 , jin support of the ^ J| j related FBI 

investigations then pending and other InteUige^^Gd^^u^feroj^gg^ns . 
The application requested an order compelling ^^^^^^^^^^^^^M to 
produce (for the duration of the 90-day order) call detail records relating to 
all telephone communications maintained by the carriers. The application 
described call detail records as routing information that included the 


bl,b3, 

b7E 


261 “United States person” is defined in FISA as a citizen, legal permanent resident, 
or unincorporated association in which a “substantial number of members are citizens or 
legal permanent residents, and corporations incorporated in the United States as long as 
such associations or corporations are not themselves “foreign powers. 50 U.S.C. 

§ 1801 (i) (2005). (U) 

262 p r ior to the enactment of Section 215, the FISA statute’s “business records” 
provisions were limited to obtaining information about a specific person or entity under 
investigation. Also, information could be obtained only from common carriers, public 
accommodation facilities, physical storage facilities, and vehicle rental facilities. (U) 



/ / 


originating and terminating telephone number of each call, and the date, 
time, and duration of each call. The application stated that telephony meta 
data did not include the substantive content of any communication or the 





name, address, or financial information of a subscriber or customer. 
According to the application, the majority of the telephony meta data 
provided to the NS A was expected to involve communications that were (1) 
between the United States and abroad, or (2) wholly within the United 


The application acknowledged that thegg|||j collection would include 
records of communications of U.S. persons located within the United States 
who were not the subject of any FBI investigation. However, relying on the 
precedent established by the PR/TT Order, the application asserted 
collection Was needed for the NSA to perform analysis to find knownnSH^^I 
IT' I and to identify unknown operatives, some of whom may be 

in the United States or in communication with U.S. persons. The 
application stated that it was not possible to determine in advance which 
particular piece of meta data will identify a terrorist. The application stated 
that obtaining such bulk data increases the NSA's ability, through jaggi 


contact-chaining! j [ to detect and identify members d.lH 

• fyfy' ;.v ■ .■ fy , |,264 jhotherwords, according to the application-, 

meta data analysis is possible only if the NSA “has collected and archived a 
broad set of metadata that contains within it the subset of communications 
that can later be identified as terrorist-related.” 265 (TS//OI/ /NR) 


contact-chainins 

3pip|S^ 


1 

.lillf 


265 The FISA Court had stated in its July 2004 PR/TT Order that the FISA statute’s 
“relevance” requirement is a relatively low standmxUm^±uM^yr^^^A«Mvhether bulk 
meta data is “relevant” to an investigation into " deference 

should : be given to the fully considered judgment of the executive branch in assessing and 
responding to national security threats and in determining the potential significance of 
intelligence-related information.” The government cited this precedent in the Section 215 
application, statin g, “filust as the bulk collect ion of e-mail meta data was relevant to FBI 
investigations In to ft 1 so is the bulk collection of telephony 

metadata described herein.” (TS/ /3I//MF) 








5l«na«33fSIKSRRln 




queried only u toe fl&A aetermioea inau oased. on trie i&ciuai ana piacncai 

considerations of everyday life on which reasonable and prudent persons 
act, there are facts giving rise to a reasonable, articulable suspicion that the 


telephone number is associated with 


the Section 215 application, like the PR/TT application and Order, add< 
the following proviso to the query standard: “provided, however, that a 
telephone number believed to_fcgynj 
regarded as associated with lMlilll 
solely on the basis of activities that 
the Constitution.” (TS/ /SI - / /NP) - 


•y the First Amendment to 


According to the application, the NSA estimated that only a tiny 
fraction (1 in 4 million, or 0.000025 percent) of the call detail records 
included in the database were expected to be analyzed. The results of any 
such analysis would be provided, or “tipped,” to th^B^T^therfedeT^^. 


The application also proposed restrictions on access to, and the 
processing and dissemination of, the data collected that were essentially 
identical to those included in the PR/TT Order. These included the 


requirement that queries be approved by one of seven NSA officials or 


managers and that the NSA’s Office of the General Counsel would review 
and approve proposed queries of telephone numbers reasonably believed to 
be used by U.S. persons. 267 (TS//SI//-NF -) 



ofmeta data, such as controls on the dissemination of any U.S. person information, the 
creation of a capability to audit NSA analysts with access to the meta data, the destruction 
of collected meta data after a period of 5 years (the destruction perio d for e-mail meta data 
was 414 years), and a review by the NSA’s Inspector General and General Counsel 
conducted within 45 days of implementing the FISA Court order that assessed the 

(Cont’d.) 
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On May 24, 2006, the FISA Court approved the Section 215: 
application. The Court’s Order stated that there were reasonable grounds to 
believe that the telephony meta data records sought were relevant to 
authorized investigations being conducted by the FBI to protect against 
international terrorism. The Order incorporated each of the procedures 
proposed in the; government’s application relating to access to and use of 
the meta data. These procedures included a requirement that any 
application to renew or reinstate the authority for the bulk collection 
contain a report describing (1) the queries made since the Order was 
granted; (2) the manner in which the procedures relating to access and use 
of the meta data were applied; and (3) any proposed changes in the way in 
which the call detail records would be received from the communications 
carriers. The Order also requires the Justice Department to review, at least 
every 90 days, a sample of the NSA’s justifications for querying the call 
detail records. - fTS//SI//NF) . 




Through March 2009, the FISA Court renewed the authorities granted 
in the May 24 Order at approximately 90-day intervals, with some 

verifications sought 


^ t ^ o x" ttj nri.Ti r i r ~ ."! i ii in ' s li lie llu- ui « t am « git ant of Section 2U 

authority for the bulk collection of telephony meta data remained essentially 

raroved on Wav 24. 2006. through March 2( 


Further, the FISA Court’s Section 
pTbTlrnemdMnorre^Ire^mWsTtnmodify its use of the telephony meta 
data from an analytical perspective. However, as discussed below, the FISA 
Court drastically changed the authority contained in its March 2009 Section 
215 Order following the government’s disclosure of incidents involving the 
NSA’s failure to comply with the terms of the Court’s prior orders. 

(TS / / STLW"/ / SI/ / OC / NF) — 


bl, 

b3, 

b7E 


adequacy of the management controls for the processing and dissemination of U.S. person 
information. (T0//SI"/-/-NP i 

268 As noted above, the Court granted an identical motion at the same time in 
connection with the bulk collection of e-mail meta data. (TQ/ / SI-/-/NF) ■ 
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C. Mom-Compliasice with Section 215 Orders 

On January 9, 2009, representatives from the Department's National 
Security Division attended a briefing at the NSA concerning the telephony 
meta data collection. During the course of this briefing, and as confirmed 
by the NSA in the days that followed, the Department came to understand 
that the NSA was querying the telephony meta data in a manner that was 
not authorized by the FISA Court’s Section 215 Orders. Specifically, the 
NSA was on a daily basis automatically querying the meta data with 
thousands of telephone identifiers from an "alert list” that had not been 
determined to satisfy the reasonable articulable suspicion (RAS) standard 
the Court required be met before the NSA was authorized to “access the 
archived data” for search or analysis purposes. 269 - fFS//SI/ /NF) - 



The alert list contained telephone identifiers that were of interest to 

NSA counterterrorism analyst® responsible for tr acking the targets of the 

Section 2 IS Orders 

i The list was used 

Qb tamedunaer FISj 

authdrit 


Under the procedures the NBA had 
Eon 215 authority, alerts {or matches) 

generated from RAS-approvehidentifiers^ild be used to automatically 
conduct contact ch a of the telephony meta data. 

However, automated analysis for alerts generated by non-RAS approved 
identifiers were not pcrmitte dj instead. the alerts were sent to analysts to 
determine whether chaining Wi^^^^^^^^Ml ivas warranted in 
accordance with the RAS standard. ( - PS// - SJ/-/ - NF ) 
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On January 15, 2009, the Justice Department notified the FISA Court 
that the NSA had 

On January 28, 2009, the 


269 The term “telephone identifier” used by the government means a telephone 

number as well as other unique identifiers associated with a particular user or 
telecommunications device for purposes of billing or routing communications. 
(T3//3I//-WF ) 

270 Following the Department’s notice to the Court, the NSA attempted to complete 
a software fix to tire alert process so that “hits” against the telephony meta data generated 
by non-RAS-approved telephone identifiers were deleted and that only “hits” generated by 
RAS-approved identifiers were sent to NSA analysts for further analysis. The NSA also 
attempted to construct a new alert list consisting of only RAS-approved telephone 
identifiers, However, the implementation of these modifications was unsuccessful and on 
January 24, 2009, the NSA shut down the alert process completely. -f TS//SI//MF) - 
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Court issued. an order stating that it was “exceptionally concerned about 
what appears to be a flagrant violation of its Order in this matter [.] The 
Court required the government to file a brief to “help the Court assess: 
whether the Orders in this docket should be modified or rescinded; whether 
Other remedial steps should be directed; and whether the Court should take 
action regarding persons responsible for any misrepresentations to the 
Court or violation of its Orders, either through its contempt powers or by 
referral to appropriate investigative offices.” The Court also required the 
government to address several additional specific issues, including who 
knew that the alert list being used to query the meta data included 
identifiers that had not been determined to meet the reasonable and 
articulable suspicion standard, how long the “unauthorized querying” had 
been conducted, and why none of the entities the Court directed to conduct 
reviews of the meta data collection program identified the problem earlier. 27 * 
(TS-//SI//NF H 

On February 17, 2009, the government responded to the Court's 
Order and acknowledged that the NSA’s previous descriptions to the Court 
of the alert. list process were inaccurate and that the Section 215 Order did 
not authorize the government to use the alert list in the manner that it did. 
The government described for the Court in detail how the NS A developed 
procedures in May 2006 to implement the Section 215 authority that 
resulted in the NS A querying the telephony meta data with hOii-RAS 
approved telephone identifiers for over 2 years in violation of the Court s 
Orders, and how those procedures came to be described incorrectly to the 
Court. According to the government, the situation resulted from the NSA’s 
interpretation of the term “archived data” used in the Court’s Orders and 
the NSA’s mistaken belief that the alert process under the Section 215 
authority operated the same as the alert process Under the Pen 
Register /Trap and Trace authority. 272 The government told the Court that 
“there was never a complete understanding among key personnel” who 
reviewed the initial report to the Court describing the alert process about 


271 The entities directed to conduct such reviews under the Section 215 Orders were 
the NSA’s Inspector General, General Counsel, and Signals Intelligence Directorate 
Oversight and Compliance Office, (U/ /- FOUQ ) 



272 The NSA understood the term “archived data” in the Court’s Order to refer to the 


archived,” repository of telephony meta data. For this reason, in the NSA s view, it was not 
required to limit the alert list to RAS-approved identifiers. _(TSf/-0I//NFf 
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what certain, terminology was intended to mean, and that "there was no 
single person who had complete technical understanding of the BR FISA 
system architecture.” (TS/ / SI/-/NF). 

The government argued that the Section 215 Orders should not be 
rescinded or modified “in light of the significant steps that the Government 
has already taken to remedy the alert list compliance incident and its 
effects, the significant oversight modifications the Government is in the 
process of implementing, and the value, of the telephony metadata collection 
to the Government’s national security mission].]” 273 Among the several 
measures the government highlighted to the Court was the NSA Director’s 
decision to order “end-to-end system engineering and process reviews 
(technical and operational) of NSA’s handling of [telephony] metadata,” Less 
than two weeks after the government filed the response summarized above, 
the government informed the Court that the NSA had identified additional 
compliance incidents during these reviews. 274 -f FS - / - /SI//NF) 

In Orders dated March 2 and 5, 2009, the FISA Court addressed the 
compliance incidents reported by the government and imposed drastic 
changes to the Section 215 authorities previously granted. The Court first 
addressed the NSA’s interpretation of the term “archived data.” The Court 
said the interpretation “strains credulity” and observed that an 
interpretation that turns on whether the meta data being accessed has been 
“archived” in a particular database at the time of the access would "render 
compliance with the RAS requirement merely optional.” -( TS - / -- / - SI/ /NF) 



nctrt m in co JsA PU4 #4 a ^ ? — n — — j — 

data for a report, the identifier was either already the subject of a FISA Court order or had 
been reviewed by the NSA’s Office of General Counsel to ensure the RAS determination was 
not based solely on aU.S. person’s First Amendment-protected activities. (TS//SI//MF) 


274 The additional compliance incidents involved the NSA’s handling of the 
telephony meta data in an unauthorized manner. The first incident involved the NSA’s use 
of an analytical tool to query (usually automatically) the meta data with non-RAS approved 
telephone identifiers. The tool determined if a record of a telephone identifier was present 
in NSA databases and, if so, provided analysts with information about the calling activity 
associated with that identifier, The second incident involved three analysts who conducted 
chaining analyses in the telephony meta data using 14 non-RAS approved identifiers. 
According to the government’s notice to the Court, the analysts conducted queries of 
non- FIS A authorized telephony meta data and were unaware their queries also ran against 
the FISA-authorized meta data. The government stated that none of the queries used an 
identifier associated with a U.S. person or telephone identifier and none of the queries 
resulted in intelligence reporting. (TS//SI.//NF) — 
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The Court next addressed the misrepresentations the government 
made to the Court from August 2006 to December 2008 in reports that 
inaccurately described the alert list process. The Court recounted the 
specific misrepresentations and summarized the government’s explanation 
for their occurrence. The Court then concluded, 

Regardless of what factors contributed to making these 
misrepresentations, the Court finds that the government’s 
failure to ensure that responsible officials adequately 
understood the NSA’s alert list process, and to accurately report 
its implementation to the Court, has prevented, for more than 
two years, both the government and the FISC from taking steps 
to remedy daily violations of the minimizati on jgrocedu r es set 
forth in FISC orders and designed to protect ^^^^PB call 
detail records pertaining to telephone communications of U.S. 
persons located within the United States who are not the 
subject of any FBI investigations and whose call detail 
information could not otherwise have been legally captured in 
bulk. • (TS/ZSI/y - ^F )- 

The Court also addressed the additional non-compliance incidents 
tliat were identified during the initial review ordered by the NS A Director, 
observing that the incidents occurred despite the NSA implementing 
measures specifically intended to prevent their occurrence . In view of the 
record of compliance incidents the government had reported to date, the 
Court stated, 

[I]t has finally come to light that the FISC’s authorizations of 
this vast collection program have been premised on a flawed 
depiction of how the NSA uses BR metadata. This 
misperception by the FISC existed from the inception of its 
authorized collection in May 2006, buttressed by repeated 
inaccurate statements made in the government’s submissions, 
and despite a government-devised and Court-mandated 
oversight regime. The minimization procedures proposed by the 
government in each successive application and approved and 
adopted as binding by the orders of the FISC have been so 
frequently and systemically violated that it can fairly be said 
that this critical element of the overall BR regime has never 
functioned effectively. -( T S - / - /SI/ /NF) 

Despite the Court’s concerns with the telephony meta data program, 
and its lack of confidence "that the government is doing its utmost to ensure 
that those responsible for implementation fully comply with the Court’s 
orders,” it authorized the government to continue collecting telephony meta 
data under the Section 215 Orders. The Court explained that in light of the 
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government's repeated representations that the collection of the telephony 
meta data is vital to national security, taken together with the Court's prior 
determination that the collection properly administered conforms with the 
FISA statute, “it would not be prudent” to order the government to cease the 
bulk collection. (TS//SI// - N Ff 

However, believing that “more is needed to protect the privacy of U.S. 
person information acquired and retained” pursuant to the Section 215 
Orders, the Court prohibited the government from accessing the meta data 
collected “until such time as the government is able to restore the Court’s 
confidence that the government can and will comply with previously 
approved procedures for accessing such data.” 275 The government may, on 
a case-by-case basis, request authority from the Court to queiy the meta 
data to obtain foreign intelligence 276 Such a request must specify the 
telephone identifier to be used and the factual basis for the NSA’s RAS 
determination. ~f F.S/ /SI - //NF)- 

The Court ordered that upon completion of the NSA’s end-to-end 
system engineering and process reviews, the government file a report that 
describes the results of reviews, discusses the steps taken to remedy 
non-compliance incidents, and proposes minimization and oversight 
procedures to employ should the Court authorize resumption of regular 
access to the telephony meta data. The government’s report also must 
include an affidavit from the FBI Director and any other government 
national security official deemed appropriate describing the value of the 
telephony meta data to U.S. national security. ■ (TS//SI//NF) 

Additionally, the Court ordered the government to implement 
oversight mechanisms proposed in the government’s response to the 
compliance incidents. These mechanisms generally require the Justice 
Department’s National Security Division to assume a more prominent role in 
the NSA’s administration of the bulk collection program. For example, the 
NSA’s Office of General Counsel must now consult with the National 


275 The Court also stated, “Given the Executive Branch’s responsibility for and 
expertise in determining how best to protect our national security, and in light of the scale 
of this bulk collection program, the Court must rely heavily on the government to monitor 
this program to ensure that it continues to be justified, in the view of those responsible for 
our national security, and that it is being implemented in a manner that protects the 
privacy interests of U.S. persons[.]” (T3//Q1// , N , F)’ 

27e The Court authorized the government to query the meta data without Court 
approval to protect against an imminent threat to ’human life, with notice to the Court 
within the next business day of the query being conducted, The Court also authorized the 
government to access the meta data to ensure “data integrity” and to develop and test 
technological measures designed to enable to the NSA to comply with previously approved 
procedures for accessing the meta data. - fPB/ /SI/ /NF) 



Security Division on all significant legal opinions that relate to the 
interpretation, scope, or implementation of past, current, and future Section 
215 Orders related to the telephony bulk meta data collection. 

On May 29, 2009, the Court authorized the government to continue 
collecting; telephony meta data under the Section 215 Orders for 43 days 
subject to the same limitations set out in its orders of March 2 and 5, 2009. 
(TS//SI// - N F)- 


III. Content Collection under FISA t^PS fffStf /WFf 


The third and last part of the Stellar Wind program brought under 
FISA authority was content collection (basket 1). The effort to accomplish 
this transition was legally and operationally complex:, and our discussion in 
this section does not address each statutory element or the full chronology 



Of the government’s applications and related FISA Court orders. Rather, we 
describe the circumstances surrounding the government’s dcci sioiuto 
transition content collection from presidential t o FISA authorit 


We also summarize the FISA 
Court's response to the government's content collection proposals and the 
orders it issued. In this section, we describe one FISA Court judge’s 
rejection of the government’s legal approach to content collection, a decision 
that hastened the enactment of legislation that significantly amended the 
FISA statute and provided the government surveillance authorities broader 
than those authorized under Stellar Wind. (TS//STLW/ /SI/ / OC/N - F) — 


A. Decision to Seek Content Order 

The Department first began work on bringing Stellar Wind’s content 
collection activity (basket 1) under FISA in March 2G05, shortly after Alberto 
Gonzales became Attorney General. Gonzales told us that he initiated 
discussions about making this change with OLC Principal Deputy Assistant 
Attorney General Bradbuiy. Gonzales said that he had questions about how 
the USA was conducting the collection in terms of audits and checks being 
performed, and he wanted to ensure that the agency was running the 
program properly. Gonzales told us that placing content collection under 
FISA authority would also eliminate the constitutional debate about the 
activity and would reassure people that the President was acting according 
to the Constitution and the law. Gonzales said that, in his view, it is better 
to conduct activities such as content collection without a direct order from 
the President when possible. Gonzales added that in 2001 nobody thought 
it was possible to bring Stellar Wind under FISA authority. 

(T3 / / STL Wf j 01/ / OC / NF) 


•TQP-SEeREWM WyV - HCS/ SI / / QRCOM/MQ ffQ RN . 

When Gonzales became Attorney General in early 2005, however, he 
also knew there had been a leak to The New York Times about the NSA’s 
content collection activity under Stellar Wind and that the paper was 
actively investigating the story. In November 2004, Gonzales (then the 
White House Counsel) , together with Deputy Attorney General Comey and 
his Chief of Staff, had met with New York Times reporters to discuss the 
potential artide. 277 -- (TS//STLW/ /SI/ /OC/NF) 

In response to Gonzales’s request, Bradbury, working with attorneys 
in OLC and the Office of Intelligence and Policy Review (OIPR) as well as 
with NSA personnel, devised a legal theory, summarized below, for bringing 
under FISA the Stellar Wind program's content collection activities while 
preserving the “speed and agility” many Intelligence Community officials 
cited as the chief advantage of the NSA program. In June 20G5, Bradbury, 
together with Associate Deputy Attorney General Patrick Philbin, presented 
the legal theory to White House officials David Addington, Harriet Miers, and 
Daniel Levin and received their approval to continue work on a draft FISA 
application. 278 (TS//STLW//SI//OC/NF) 

Bradbury told the OIG that he also spoke to the Director of National 
Intelligence and to NSA officials about bringing Stellar Wind’s content 
collection under FISA. According to Bradbury, the Director of National 
Intelligence responded positively to the proposal, but the NSA was skeptical 
as to whether a FISA approach would be feasible, in view of the substantial 
administrative requirements under the FISA Court’s PR/TT Order. The NSA 
also believed that the FISA Court would be reluctant to grant the NSA the 
operational flexibility it would insist on in any content application, resulting 
in less surveillance coverage of telephone numbers and e-mail addresses 
used by persons outside the United States. (TS/ /STLW//BI / /OO/NFj 

As discussed in detail in Chapter Eight of this report, in December 
2005 The New York Times published its series of articles on the content 
collection portion of the Stellar Wind program, resulting in considerable 
controversy and public criticism of the NSA program. Through the spring of 
2006, the Department continued work on the content application. In May 
2006, at the first of the FISA Court’s semiannual meetings that year, the 
Department provided the Court a draft of the application for content 
collection to obtain feedback on the government’s unconventional approach 
to the FISA statute. None of FISA Court judges indicated whether the 


277 The New York Times held the article until December 2005, when it published a 

series of articles on the content collection portion of Stellar Wind. . (TS/ / SI/ /NP) 

278 After serving as Acting Assistant Attorney General for OLC from June 2004 to 
February 2005, Levin joined the National Security Council, where he remained until 
approximately November 2005. (U) 
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application would be granted if filed, but some identified concerns with 
certain, aspects of the proposal. (TS / / STLW f-f&Jj-f OC/NF-) — 

At this time, Congress and the Administration were also discussing; 
how to modernize the FISA statute to authorize the type of electronic 
surveillance that the content application sought. Work on the application 
was temporarily suspended as the Department focused its attention on 
working with Congress to craft this legislation. However, this suspension of 
work on the content application was brief. Bradbury said he concluded by 
the fall of 2006, as Congress was heading for recess, that there would be no 
legislative reform of the FISA statute in the foreseeable future that would 
address content collection as it was being conducted under Stellar Wind. As 
a result, the Department pressed forward with the draft content application 
to the FISA Court. (TS//STLW/ 7 t SI//OC/NF^ - 

38 . Summary of Department’s December 13, 3006, Content 
Application — 


In November 2006, at the second of the Court’s semiannual meetings, 


the Department presented an updated draft of the application that 
incorporated feedback received from members of the Court during the 
previous semiannual meeting. On December 13, 2006, the Department 
formally filed the content application with the Court. ■ ■(TS// S I/ / ME) — 



The government’s December 13 application sought authority to ... 
intercept the content of telephohimand^lech^ of BBH 

ippi mm '*'^1 

Pl appixGation stated: ' 



Community to be able quickly and efficiently to acquire 
communications to or from individuals reasonably believed to 
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279 The content application included the following caveat: 

By filing this application, the United States does not in any way suggest that 
the President lacks constitutional or statutory authority to conduct the 
electronic surveillance detailed herein without Court authorization. 
(TS//-S1 - //NF I-- 
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be members or agents of thes 
fF S f /SI - //NF) 


foreign powers, 



According to the application, the goal was to establish “an early 
warning system” under FISA to alert 


“early warning system'’ sought to 
replace the conventional practice under FISA of filing individual applications 
each time the government had probable cause to believe that a particular 
phone number or e-mail address, referred to by the NS A as a “selector,” was 
being Used or about to be used by members or agents of a foreign power. 


In the place of this individualized process, the application proposed 
that the FISA Court establish hroai^omametefs for the interception of 
communications - specifically , | | that can be targeted and the 

locations where the surveillance can be conducted - and that NSA officials. 



albeit with FISA Court 


review and supervision. 280 - fTS/ /SI/ /NF) - 


rather than FISA Court judges, determine within these parameters th<3 
^articular selectors whose communications the NSA would intercept. 


The legal arguments underlying the government’s approach are 
complex and involve substantial communications terminology. They also 
require lengthy discussion of the FISA statute and previous FISA Court 
decisions. Rather than describe at length these issues, in this section we 
detail the two main components of the government’s approach to content 
collection in the FISA application that are critical for understanding one 
judge’s approval of the application and another judge’s later rejection of 
essentially the same application. ~( TS//3I/ /NF) - 


First, the government proposed an interpretation of the term “facility” 
in the FISA statute that was broader than how the term was ordinarily, but 



230 The Department’s application provided an example to illustrate the risks 
associated with the existing requirement that FISA Court approval or Attorney General 
emergency authorization be obtained. each time the government seeks to,, target a particular 


According to tiic application, vains-uie 
e to receive FISA Court authorization or 
Attorney General emergency authorization to target the new address. - (TS/ /SI/ /NF) 
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not always, applied. 281 Section 1805(a)(3)(B) of FISA provides that the Court 
may order electronic surveillance only upon finding that there is probable 
cause to believe that “each of the facilities or places at which the electronic 
surveillance is directed is being used, or is about to be used, by” a group 
involved in international terrorism. The term facilities generally was 
interpreted to refer to individual telephone numbers or e-mail addresses at 
which surveillance is “directed,” (TG/ /3I//NF) 




.wTOsaimn 
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facilities that was not 


broader than previously authorized by the Court. 


The government proposed in its conteyrriuEitmlication th at the term 
“facilities” be interpreted broadly to includ 


282 tinder this approach, instead of 
examining the target's use oi particular telephone numbers or e-mail 
addresses, the Court would determine onlv^gie&e^to^mr|b^^ 

cause: to believe that the target was usingEI d •<.. if'. 1 > 

communicate telephonically or by e-mail. 288 (T3 / / STLW / / Cl / / QC/NF) - 


use of the international telephone system and 
communications. (T3//0I/ / W fT 


b7E 


The government’s proposed interpretation of the term in the content application was far 


Second, the government’s application requested that senior NSA 
officials be authorized to make individualized findings of probable cause 
about whether a particular telephone number or e-mail address was being 
used by a member or agent of one of the application’s targets.^Ordinarily^a 
FISA Court judge makes this probable cause determination. -{TS//SI/ /-NF)- 

To implement this transfer of authority, the government proposed that 
NSA officials make the probable cause determinations as part of 
requirements called “minimization procedures,” which are detailed rules 


281 The government’s Memorandum of Law filed in support of the content 
application described several instances where the FISA Court authorized surveillance of 
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that govern how the government must handle communications that it 
intercepts pertaining to U.S. persons. The FISA statute provides that each 
EISA application must include;, and the FISA Court must approve, 
minimization procedures that the agency will follow with respect to 
communications intercepted pursuant to a FISA Court order. -(TS//SI/ /N-Ff 

Minimization procedures, in the FISA context, ordinarily govern the 
handling of intercepted communications involving U.S. persons after the 
acquisition has been approved by the FISA Court. In other words, a FISA 
Court authorizes the agency to intercept the communications of particular 
selectors, and the agency follows the minimization procedures with respect 
to how it retains, uses, and disseminates any U.S. person information it 
collects under the Court’s order . • (TO f / SI/ / NF) ~ 


However, the government proposed as part of the content application 
that the minimization procedures also encompass how the NSA acquires the 
communications. 284 Specifically, the application proposed that the NSA 
could intercept the communications of specific selectors: if agency officials 
determined there was probable IV the selectof is beirq 

used by .a member or agent of a lH - 

— i anri (2) the communication is to or from a foreign country. The 
application referred to this as the “minimization probable cause 
standard.” 285 (TS/ - /SI/-AN P) — 
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Thus, the content application had a two-prong “minimization probable 
cause standard”: (1) probable cause to believe a selector is being used by a 


member or agent of a targeted group, and (2) probable cau 
communication intercepted is to or from a foreign count 


to believe the 



28 4 Bradbury told the OIG that this argument was based on the text of the FISA 
statute, which states that minimization procedures apply to the “acquisition” of 
communications in addition to their retention and dissemination. See 50 U.S.C. 

§ 1801(h)(1). Indeed, the government’s Memorandum of Law filed in support of the content 
application described several cases in which the FISA Court authorized the government to 
conduct electronic surveillance that included minimization at the time of acqim^jion. 
Ae enrrHng to the application, the cases involved surveillance broad ly targetecfiHI 

V .>" " aan ^ose the 

government specifically sought to acquire. 


285 The proposed “minimization probable cause standard” was in addition to the 
standard minimization procedures that accompany every FISA application submitted by the 
government and that have been long-approved by the FISA Court, (TS//SI//NF) 
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For the first prong - probable cause to believe a selector is being used 
by a member or agent of a targeted group — NSA analysts would assess 
sources of “reliable intelligence,” defined in the application as information 
from a variety of domestic and foreign intelligence and law enforcement 
activities. Under the terms of the application, positive findings of probable 
cause would, be recorded in a database and the assessment process would 
be subject to periodic internal review by NSA officials, including the NSA 
General Counsel and Inspector General. (TO/ /SI/ /NF-) 


For the second prone — Drobabie cm 
mtercented is to or 


fri KltapfaVrO 
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“ cstiBB to tSSfe Of tim eommiinicmflts was a merowr L!L =gsggsg^ra 

intercepted. The application stated tnat such caommunicationsi \wu® uc haticued to , 

accordance With NSA’s standard minimization procedures that apply to all of the agency’s 
electronic surveillance activities. - 4T S //RI/ / NF) 

2 87 As it did with telephone communications, the application acknowledged that the 
manner in which e-mail communications are routed would cause the NSA to collect some 
e-mail communications that in fact are between communicants wholly within the United 

(Cont’d.) 


243 



engaged m international terrorism, am 


groups use 


Thus, viewing the government’s approach to both “facilities” and 
“minimization procedures” together, the December 13, 2006, content 
application asked the Fit 


Then, within these broad parameters authorized by the 
Court, NSA officials would make probable cause findings about whether 
individu al telephone numbers or e-mail addr 

o- — 

and whether the communications of those numbers and 
addresses are to or from a foreign country. If they were, the NSA could 
direct, the telecommunications carriers to intercept the communications of 





Under the terms of the application, communications acquired by the 
NSA could be retained for 5 years, unless the Court approved retention for a 

longer The .application also stated that the NSA expected to initially 
telephone numbers and e-mail addresses used bv members m 
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An additional aspect of the content application is important to 
understand. The “early warning system” the government proposed applied 
both to “domestic selectors” and “foreign selectors.” Domestic selectors are 
telephone numbers and e-mail addresses reasonably believed to be used by 
individuals in the United States; foreign selectors are telephone numbers 
and e-mail addresses reasonably believed to be used by individuals outside 
the United States, Under Stellar Wind, the NSA intercepted the 
communications of both categories of selectors, although the NSA tasked far 
more foreign selectors than domestic selectors. (TS / /' STbW -/7-S l/7 OC/NP) 


States, even though the NSA had probable cause to believe the communication was to or 
from a foreign country. The application stated that the NSA would handle any such 
communications in accordance with its standard minimization procedures. (TS//SI// - NF ) 
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The government proposed in its content application that the domestic 
selectors would be subject to more rigorous targeting approval and more 
frequent reporting to the FISA Court than foreign selectors, but the 
application sought to preserve NSA officials’ authority to make the probable 
cause determinations as to each. 288 As we describe below, the first FISA 
Court judge to consider the content application, Judge Malcolm Howard, 
was unwilling to extend this authority to domestic selectors. (TS/ / SI/-/W) 
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The Department’s December 13, 2006, content application was 
assigned to Judge Howard, because he was the “duty” judge that week 
responsible for considering new applications. 289 Judge Howard advised the 
Department orally that he would not authorize, on the terms proposed in. 
the application, the electronic surveillance of selectors to be used by 
persons in the United States (domestic selectors). He did not issue a written 
opinion or order concerning this decision. The Department, in response to 
Judge Howard’s oral advisement, filed a separate application requesting 
authority to conduct electronic surveillance on domestic selectors. This 
application, summarized below, was filed on January 9, 2007, and is 
considered the first “domestic selectors application”; the December 13 
application is considered the first “foreign selectors application.” 





constituted “facilities” under FISA, 
arid whether the surveillance authority sought in the government’s content 
application would in fact be “directed” not at these “facilities” but rather at 
the particular telephone numbers and e-mail addresses the government 
would task for collection. fFS/ /SI/ /NF) 


In response, the Department filed a supplemental memorandum of 
law on January 2, 2007, arguing that the government’s construction of the 


288 Under the terms of the original content application, domestic selectors tasked by 
the government would subsequently be reported to the Court for approval. The Court 
either had to approve each domestic selector within 48 hours of receiving the government’s 
report or, if the Court did not agree there was probable cause to believe the selector was 
being used by a member or agent of a target of the application, provide the government 24 
hours to submit additional information establishing probable cause. Foreign selectors 
tasked by the government did not require subsequent approval by the Court, although the 
Court could direct that the surveillance of any selector cease. (TS/ / SI// - N 4 A 

289 The Department offered to submit the application to the FISA Presiding Judge, 
Judge Kollar-Kotelly, but she said that it should be filed in the normal fashion, which 
meant it would be assigned to the FISA duty judge that week. -f TS//SI//NF) 



terms “facilities” and '‘directed” was fully consistent with the text of FISA 


and supported by FISA Court practice and precedent. The memorandum 
further explained why the traditional approach to surveillance under FISA 
would not provide the speed and agility necessary for the “early warning 


system” the application sought to create. 29 °- 


On January 10, 2007, Judge Howard approved the Department’s 
content application as to foreign selectors, endorsing the legal framework on 
which the content application for foreign selectors Was based, including the 
broad construction of the term “facility” and the use of minimization 
procedures to empower NSA officials to make targeting decisions about 
particular selectors. Judge Howard’s Order authorized the government to 
conduct electronic surveillance for a period of 90 days at the “facilities” 



bl, 

b3, 

b7 


Judge Howard’s Order also required that an attorney from the Justice 
Department’s National Security Division review the NSA’s justifications for 
targeting particular foreign selectors. The Order required the government to 
submit reports to the FISA Court eveiy 30 days listing new selectors tasked 
during the previous 30 days and briefly summarizing the basis for the NSA’s 
determination that the first prong of the minimization probable cause 
standard has been met for each new selector. 292 The Order preserved the 
Court’s authority to direct that surveillance cease on any selectors for which 


bl, b3, 
b7E 


290 On this point, the memorandum cited the government’s limited resources as 
presenting a significant obstacle to filing a separate FISA application for each selector it 
wanted to p lace under su rveillance. The government stated that it anticipated initiating 

collection orHHHHhew selectors each month, a figure that translates to fibrn 

motion to amend a FISA order or seeking Attorney General emergency authority L, — . — p — I 
BBtkn es per day (or, alternatively , filing one moti on or seeking one Attorney General 
emergency authorization covering ! ‘ ~ ' -I 1 new selectors each day). The government 
stated that if the government proceeded under any of these options, valuable intelligence 
would be lost. (TS//SI//NP) — 


291 As noted earlier, the Order compelled The Order 

also required that with each request for reauthorization, the government present a list of 

current selectors previously reported to the Court that the government intended to continue bl, b3, b7E 
tasking, identify any selectors reasonably believed to be used by U.S, persons outside the 
United States, and of communications that mentioned a 

tasked e-mail .addressg^^ ^B^^^^MHBH but that were not to or from that 
selector. (TS"/ / Sf / / 

292 As noted above, the first prong of the standard is that 

the selector is being used by a member or agent of a targeted!-.: 


bl, b3, b7E 
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the Court found that the first prong of the standard has not been satisfied. 
In addition, the Order required the NSA Inspector General, General Counsel, 
and Signals Intelligence Directorate to periodically review the authorized 
collection activities. These NSA offices were required to submit a report to 
the Court 60 days after the collection was initiated under the Order that 
would address the adequacy of management controls and whether U.S. 
person information was being handled properly . (TS/ / Sfy-/-NF)- 


According to several Department and NSA officials, the effort to 



As a result of the Order, the Department and NSA submitted to the 
FISA Court for its review the factual basis for each selector supporting the 
government’s determination that the “minimization probable cause bl> 

Standard” had been satisfied. The Department accomplished this pursuant b3> 
to n schedule approve d by Judge Howard under which the Department filed h? ’ E 

' u __ "jforeign selectors everygjjjdays for the duration of the 

90-day Order. -{ TS / / SI/ / NF) — 

The probable cause explanation for each foreign selector filed with the 
Court typically was described in several sentences. According to Bradbury, 
he impressed upon the NSA that Judge Howard would review each 
submission and inquire about how recently the NSA had acquired 
communications relating to a particular selector. According to Matthew 
Olsen, the Deputy Assistant Attorney General in the Department’s National 
Security Division who was responsible for overseeing intelligence matters, 

Judge Howard did in some cases inquire about the government’s factual 
basis for believing the minimization probable cause standard has been 
met> 293: Bradbury also said he stressed that the Court would scrutinize the 
NSA’s probable cause determinations more rigorously than the agency had 
been doing itself and that the Court was more likely to approve a selector 
where the surveillance was current than it would a selector that has 
“remained dormant for months.” 294 (TS/ / S1/7-NF)— 


233 Olsen was involved in the drafting and presentation to the FISA Court of the 
content application and the government’s implementation of the related FISA Court Orders. 
(TS/ /SI//M - F ) — 


254 However, Bradbury noted that the FISA Court’s “tendency to look for recent 
information” in assessi 
“problematic" because" 


(Cont’d.) 
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Olsen told us that 

were filed with the FISA Court under the terms of Judge Howard's Order. 
Olsen said that the NSA strived to submit seleetor^h^were deemed high 

priority, that had a well-documented nexus toll- H foreign powers, 

and that had recent communications activity. Attorneys from OIPR, who 
under the terms of the Order were required to review the MSA’s justification 
for each foreign selector that it tasked, worked with the NSA on this 
large-scale review process. According to Olsen, OIPR attorneys 
“double-checked” the NSA’s probable cause determination for each selector, 
but did not conduct independent probable cause inquiries. This review 

selectors that in OIPR’s judgment required 
additional documentation before they could be submitted to the Court. 295 
Olsen described the back-and-forth between OIPR and the NSA as 
“constant,” and said the NSA was receptive to OIPR’s involvement. Olsen 
stated that the NSA committed significant resources to the transition of 
foreign selectors. — (TG / / 01 / /NFj- 


foreign selectors ultimately 


Both Bradbury and Olsen observed that the transition of content 
collection of foreign selectors to FISA required some adjustment by the NSA 
in its approach to establishing probable cause. For example, while an NSA 
analyst might base a probable cause determination to some extent on 
intuition, similar to a “cop on the beat,” it was a different proposition when 
that probable cause determination had to be reviewed by several OIPR 
attorneys trying to anticipate how the FISA Court might view the judgment, 
Olsen stated that it was also “new” for the NSA to document the probable 
cause to the level OIPR believed the FISA Court would require. According to 
Bradbury, the effort sought an equilibrium between the necessary speed 
and agility” and the “multiple layers of probable cause determination.” 
Bradbury and Olsen both told the OIG that the NSA had concerns about 
whether the FISA approach to content collection would work and the extent 
to which a measure of effectiveness would be lost under FISA Court 
supervision. (T0//HI//NF-) 


B. Domestic Selectors Application and Order— pSA/Sf/fOTt 


bl, 

b3, 

b7E 


In contrast to foreign selectors, Judge Howard advised the Justice 
Department that requests for surveillance of the international calls of 
domestic selectors — telephone numbers or e-mail addresses reasonably 
believed to be used by individuals in the United States should be filed with 



205 Olsen told the OIG that he believes the NSA de-tasked some of these foreign 
selectors, (TS/ /SI//N - F - ) — 
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the Court in a separate application. Judge Howard also advised OIPR 
officials that any such application should take a more traditional approach 
to FISA, meaning the “facilities” targeted by the application should be 
particular telephone numbers and e-mail addresses and that the probable 
cause determination for tasking a selector would reside with the FISA Court, 
not with NSA officials pursuant to minimization procedures. fPS//SI//NF) 

On January 9, 2007, the Department filed the first domestic selectors 
application. The application sought two things. First, the application 
requested authorit y to intercept the international communications of 

gnpnifir domestic selectors. 296 Second, the application 
sought, for purposes of future applications, approval to use a “streamlined 
version” of the emergency authorization procedures available under FISA. 
These emergency procedures authorize the use of electronic surveillance for 
a period of up to 72 hours without a Court order when the Attorney General 
reasonably determined that an emergency situation exists. See 50 U.S.C. 

§ 1805(f). The procedures required the Attorney General to inform the FISA 
Court that the surveillance has been initiated and required the Department 
to file with the Court an emergency application to continue the surveillance 
not more that 72 hours after the surveillance was authorized. (TS//SI/ /MF) 

The goal of the Department's proposed streamlined emergency 
application procedures, referred to in the January 9, 2007, application as a 
“Verified Application,” was to ensure that the emergency surveillance 
process be completed as swiftly as possible for qualifying domestic selectors. 
The proposal allowed the Verified Application to incorporate by reference the 
reasons or facts contained in the original domestic selectors application 
necessary to satisfy some of the statutory requirements under FISA, instead 
of reestablishing in each application for a new domestic selector that each of 
the requirements of FISA were met. The only new substantive information 
contained in a Verified Application would be the identity of the target, if 

known, the telephone number the target was using or was about tease and 

the factual basis sur)PQrt.lri.v njr the target is l , i ft raBB l 

------- ^ ^ . g us i n g or i s about 

to use the identified telephone number. (TS/ / SI / /NFf 

Judge Howard granted the domestic selectors application on 
January 10, 2007, for a period of 90 days. His Order also approved the 


plication, the Jam 


296 Unlike the December 13, 2006, a 

did not seek au thority to target agents ofl «_==========__ — 

:jggg|| nor did the application seek authority to conduct content surveillance of 
e-mail communications. The declaration summarized for each of the domestic selectors, 
generally in two to three paragraphs, the facts that supported the government’s belief that 
the telephone number was used or about to be used by a known or unknown agent oj 
— 1 “ located in the United States. (TS//SI/ /NF) 
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streamlined emergency authorization procedures proposed in the 
application for any additional domestic selectors whose communications the 
government sought to intercept during the 90-day period for which 


surveillance was authorized. 297 fT3/ /DI//NF) 


NSD Deputy Assistant Attorney General Olsen told the OIG that in 
comparison with foreign selectors, the Department conducted a more 
rigorous review of the initial domestic selectors submitted to the PISA Court 
to ensure that probable cause was met. Olsen said a few domestic selector 
packages “on [their] face” lacked sufficient documentation and that these 
deficiencies were apparent to OIPR attorneys reviewing the information 
because the attorneys were looking at the information for the first time. He 
said that the NSA analysts responsible for the selectors, in contrast, were 
very familiar with the numbers and knowledgeable of details about the 
users that might nOt have been evident to persons reviewing documentation 
de novo. According to Olsen, for selector packages that were considered 
deficient, the NSA either provided the Justice Department attorneys with 
additional information or de-tasked the selector 298 -fFS//3I/ /NP) — 

E. Last Stellar Wind Presidential Authorization Expires 

On December 8, 2006, the President signed what would become the 
final Presidential Authorization for the Stellar Wind program. The 
December 8 Authorization was scheduled to expire on February 1, 2007. 
However, Judge Howard’s January 10, 2007, Orders relating to foreign and 
domestic selectors completed the transition of Stellar Wind’s 


297 On January 22, 2007, the Department filed, and Judge Howard approved, the 
first Verified Application with the FISA Court using the streamlined procedures approved in 
the Order. fF S//SI//NP) - 

298 Olsen and OIPR Deputy Counsel Margaret Skelly-Nolen told the OIG that during 
the application for and implementation of the domestic selectors Order, it became apparent 
that there were coordination problems between the FBI and the NSA. They noted that in 
many instances a domestic selector the NSA sought to task was already targeted by an FBI 
FISA order. According to Skelly-Nolen, in those cases problems can arise in providing 
accurate, current, and consistent information to the FISA Court about such selectors. She 
said the NSA’s practice has been to consult with the FBI analysts assigned to the NSA and 
to request from them the most current information the FBI has about a particular 
telephone number or user of that number. The FBI analysts at the NSA have access to FBI 
databases to search for such information, although the most current information frequently 
can only be obtained from the operational personnel at FBI Headquarters. As a 
consequence, according to Skelly-Nolen, the FISA Court has on some limited occasions 
been provided inconsistent information concerning domestic telephone numbers or the 
users of those numbers. Olsen told the OIG that the domestic selectors Order has required 
a higher level of coordination between the FBI and NSA and that the National Security 
Division has worked to address this issue. '(T3//GI//NF) 
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communications and rneta data collection activities from Presidential 
Authorization to FISA authority. Bradbury told the OIG that because it was 
believed that Judge Howard’s Orders, particularly the foreign selectors 
Order, provided the NSA sufficient flexibility to conduct content collection, it 
was not necessary to renew the December 8, 2006, Presidential 
Authorization. ~(TS/ / STLW/ / SI/ / OC/ NF -) 

Therefore, on February 1, 2007, the Presidential Authorization for the 
Stellar Wind program officially expired. 299 -ITS/ /SI/ /NF) 

F» First Domestic and. Foreign Selectors FISA Renewal 
Applications 


Judge Howard’s January 10, 2007, Orders were set to expire after 90 
a ays. During the week of March 20, 2007, the government filed renewal 
applications to extend the authorities both as to domestic and foreign 
selectors. These applications were filed with Judge Roger Vinson, the FISA 
Court duty judge that week. 

The domestic selectors application, filed March 22, 2007, was in all 
material respects identical to the government’s original application. Judge 
Vinson granted the application on April 5, 2007 , 300 (TS/ /SI//NF) 

The foreign selectors application was filed on March 20, 2007. The 
content and construction of the March 20 application was substantially 
identical to the government’s original application, and advanced the same 
broad construction of the term “facilities” and the use of minimization 
procedures to authorize NS A officials, instead of judges, to make probable 
cause determinations (subsequently reviewed by the FISA Court) about 
particular selectors. - fPS/ / SI / /NF) 

On March 29, 2007, Judge Vinson orally advised the Department that 
he could not grant the foreign selectors application. His decision validated 
some concerns within the Justice Department that Judge Howards original 


299 


— On January 17 2007, Attorney General Gonzales sent a letter to Senators Leahy 
and Specter, the Chairman and Ranking Member of the Senate Judiciary Committee 
informing them of Judge Howard’s Orders. Gonzales's letter stated that as a result of the 
January 10 2007 FISA Court Orders, any electronic surveillance that was occurring under 
tdieTerrorist ^Surveillance Program would now be conducted under FISA, and that "the 
President determined not to reauthorize the Terrorist Surveillance Program when the 
current authorization expires.” fTS//SI//NF)-— 

300 As noted previously, the dbmei^^gfc^to^Lh'^yg^gjT^^g^Mamrdination 

issues. betwe en the FBI and the NSA , 

The Order was renewed for the final time inj 

and has since expired. (TS/ /SI//-N-P)- 
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Order might not be a sustainable long-term strategy for intercepting the 
communications of foreign selectors. Judge Vinson s decision also 
accelerated the Department’s efforts to obtain legislation amending the FISA 
statute to authorize the type of surveillance conducted under Stellar Wind 
and that was approved by Judge Howard.. (TS//SI//NF) — 

On April 3, 2007, Judge Vinson issued an Order and Memorandum 
Opinion explaining the reasoning for his conclusion that he could not grant 
the foreign selectors application. However, Judge Vinson did not deny the 
government’s application. Instead, he encouraged the Department to file a 
motion with Judge Howard requesting a 60-day extension of the existing 
January 10, 2007, foreign selectors Order. In explaining why he was 
encouraging the Department of file the motion with Judge Howard, Judge 
Vinson wrote, 

I have concluded that an extension for this purpose is 
appropriate, in view of the following circumstances, that the 
government has conunendably devoted substantial resources to 
bring the NSA’s surveillance program, which had been 
conducted under the President’s assertion of non-FIS A 
authorities, within the purview of FISA; that a judge of this 
Court previously authorized this surveillance in [the 
January 10, 2007, foreign selectors Order], on substantially the 
same terms as the government now proposes; that it would he 
no simple matter for the government to terminate surveillance 
nfp pBtllfnllii nhnne. numbers and. e-mail addresses under 
FISA authority, and to decide whether and how it should 
continue some or all of the surveillance under non-FISA 
authority; and, importantly, that within the allotted time the 
government may be able to submit an application that would 
permit me to authorize at ieast part of the surveillance in a 
manner consistent with this order and opinion. f T-S//SI//WF) 

Judge Vinson wrote that the Department’s foreign selectors renewal 
application concerns an “extremely important issue regarding who may 
make probable cause findings that determine the individuals and the 
communications that can be subjected to electronic surveillance under 
FISA. In Judge Vinson’s view, the question was whether probable cause 
determinations are required to be made by the FISA Court through 
procedures established by statute, or whether the NSA may make such 
determinations under an alternative mechanism cast as minimization 
procedures.” Judge Vinson concluded, based on past practice under FISA 
and the congressional intent underlying the statute, that probable cause 
determinations must be made by the FISA Court. (TS//SI//NF) 
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branch decisions to conduct 

nt’s nronosal that “the Court. assessKfli^WMBI 


interpretation of "facilities,” observing, 
“ft]ellingly, none of the cited cases stand for the proposition on which this 
application rests - that electronic surv eillance is not ‘d irected’ a t particular 
phone numbers and e-mail addresses, 


Judge Vinson wrote that his conclusion was also supported by the 
government’s and the Court’s past practice, as well as the legislative history 
of FISA, which, according to Judge Vinson, made clear that "Congress 
intended the pre-surveillance ‘judicial warrant procedure,’ and particularly 
the iudee’s probable cause findings, to provide an external check on 

I 

~:y~ % '^^^^MBan^na^^^ishh^bstract .and; generalized 

^S!ec™sc j: V §1 f . ll V fifi" removed from the 

Court’s pre-surveillance purview the question of whether the 
communications to be acquired will relate to the targeted foreign powers. 301 


In explaining his reasoning, Judge Vinson first rejected the 
Department’s broad construction of the term “facilities,” concluding that the 
"electronic surveillance” under the government’s application - the 
arv-misbinn of the content of communications - was directed at particular 


Judge Vinson rejected the government’s “minimization probable cause 
standard,” stating that “[minimization does not provide a substitute for, or 
a mechanism for overriding, the other requirements of FISA.” Judge Vmson 
concluded that government’s proposed minimization procedures, by 
authorizing the NSA to make probable cause decisions, conflicted with 
specific provisions of FISA that govern electronic surveillance, such the 
requirement that only the Attorney General can grant emergency approvals 
to conduct surveillance (followed within 72 hours by an application to the 


301 Stated another way, “[the application) represented that NSA will make the 
required probable cause Finding for each such facility before commencing surveillance. 
Judge Vision wrote, “[t]he application seeks, in effect, to delegate to the NSA the Courts 
responsibility to make such findings based on the totality of circumstances. Obviously 
this would be inconsistent with the statutory requirement and the congressional intent that 
the Court make such findings prior to issuing the order (emphasis in original). 
(TS//SI//WE) - 
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FISA Court), and that renewals for surveillance coverage must be based on 
“new findings” of probable cause by a judge. Judge Vinson summarized his 
position: 

The clear purpose of these statutory provisions is to ensure 
that, as a general rule, surveillances are supported by judicial 
determinations of probable cause before they commence; that 
decisions to initiate surveillance prior to judicial review in 
emergency circumstances are made at politically accountable 
levels; that judicial review of such emergency authorizations 
follows swiftly; and that decisions to continue surveillance 
receive the same degree of scrutiny as decisions to initiate. The 
law does not permit me, under the rubric of minimization, to 
approve or authorize alternative procedures to relieve the 
government of burdensome safeguards expressly imposed by 
the statute. (T3//3I//NF) 

Judge Vinson wrote that he was mindful of the government’s 
argument that the proposed minimization procedures were necessary to 
provide or enhance the “speed and flexibility” with which the NSA responds 
to threats, and that foreign intelligence information may be lost in the time 
it takes to obtain Attorney General emergency authorizations. However, in 
Judge Vinson’s view, FISA’s requirements reflected a balance struck by 
Congress between privacy interests and the need to obtain foreign 
intelligence information, and until Congress took legislative action on FISA 
to respond to the government’s concerns, the Court must apply the statute’s 
procedures. 302 He concluded that the government’s application sought to 
strike a different balance for the surveillance of foreign telephone numbers 
and e-mail addresses. Vinson rejected this position, stating, “provided that 
the surveillance is within FISA at all, the statute applies the same 
requirements to surveillance of facilities used overseas as it does to 
surveillance of facilities used in the United States.” 303 


302 Judge Vinson stated that he recognized that the government maintained the 
President may have constitutional or statutory authority to conduct the surveillance 
requested in the renewal application. Judge Vinson stated, “[n]othing in this order and 
opinion is intended to address the existence or scope of such authority, or this Court’s 
jurisdiction over such, matters.” (TO//OI//NP) 

303 Judge Vinson wrote in a footnote that the status of the proposed surveillance as 
being within the scope of FISA was “assumed, but not decided, for purposes of this order 
and opinion.” He continued, "I believe that there are jurisdictional issues regarding the 
application of FISA to communications that are between or among parties who are all 
located outside the United States.” Judge Vinson suggested that “Congress should also 
consider clarifying or modifying the scope of FISA and of this Court’s jurisdiction with 
regard to such facilities . . . .” Bradbury told the OIG that Judge Vinson’s suggestion was 
an important spur to Congress’s willingness to consider FISA modernization legislation in 

(Cont’d.) 



Attorney General Gonzales told us that his reaction to Judge Vinson’s 
decision was one of “disappointment” and that the decision “confirmed our 
concern about going to the [FISA Court].” Gonzales also ^d he believed the 
decision was "troubling for purposes of the national secunty of our country. 
(TS//STLW/ /SI//OC/N ' F) ~ 

Bradbury told us the government considered several options after 
Judge Vinson’s ruling, including appealing the decision to the FISA Court ot 
Review. However, he said the decision was made to attempt to work wit 
Judge Vinson to craft a revised application and also separately to renew the 
Administration’s efforts to obtain legislation to modernize FISA. 

(TS//SI/ / - NF}~ 


G. Revised Renewal Application for Foreign Selectors and 
Order — 


As suggested by Judge Vinson, in April 2007 the Justice Department- 
obtained from Judge Howard an extension of the existing foreign selectors 
Order until May 31, 2007, to prepare a revised foreign, selectors application. 
In the interim, the Department filed two reports with Judge Vinson 
describing a new approach to foreign selectors that addressed the concerns 
expressed in his Opinion, and that sought input from the Court about how 
best to facilitate the S uhmj|gj||||fgg wouldae ek authorily 
to direct surveillance ; [ jselec.tors. (TS//SI//NFh 

Qn May 24 2007, the Department filed a revised renewal application 

seeking to renew, with modifications, the authorities granted ip Judge 

Howard’s January 10, 2007, Order. However, the application did not 

include the broad construction of "facilities” and instead sought authority to 

rnnduct electronic s urveillance of convenfionaljaciMi es telephone 
conduct electronic The application 

numbers and i 

also did not include the “probable cause minimization standard approved 



the summer of 2007. In Section IV helow, we summarize ^is tegisl atian, the Protect 
America Act, and its successor, the FISA Amendments Act of 2008. (T6//SI//NF) 

304 According to the May 24, 2007, application, such uses includ e Interne t, 

; sent to andfrom a targeted e-maiteaddresSjJI 


The May 24 application was the 
to use the term “e-mail 

nthorizes electronic surveillance using [the aesc p 

1” &L type of facility ” fTC//CTl,W//01//QC/HP1- 



305 The- application 


sought 


in Judge Howard’s Order . 306 


by Judge Howard that had the effect of shifting from the FISA Court to the 
NSA the probable cause determinations about particular selectors. 


bl, b3, 


and in the same manner as was approved 


However, the targets of the government’s revised application remained 
selectors (telephone number and e-mail facilities) reasonably believed to be 
used outside the United States and for which there is probable caus e to 


lecifically, the application requested authority to direct surveillance 
categories of foreign selectors: 


Foreign telephone number and e-mail selectors presently known 
tmto^^^^oment. This categoiy accounted for a portion of the 
foreign selectors already under surveillance 

pursuant to Judge Howard's Qrder. 3OT 


305 The May 24, 2007, application explicitly stated that the government was not 
seeking surveillance authority for airy new facilities reasonably believed by the NSA to be 
used by U.S. persons. The application stated that surveillance of those facilities would be 
initiated only through FISA’s emergency authorization provisions and the streamlined FISA 




307 3X1 a PP enc bx with the revised renewal application 

that identifiec facilitie s and contained the factual basis for the NSA’s 
belief that each of the facilities was being used by a person outside the United States and 
for which there was probable cause to believe were being used or about to be used by a 
member or agent of one of the targeted foreign powers. The government had provided 
Judge Vinson these facilities on a rolling basis during May 2007 for his consideration. The 
NSA discontinued the surveillance of facilities that were targeted under Judge Howard's 
Order, but that Were not included among the facilities submitted to Judge Vinson for 
EmnrovaLThe NSA told the OIG that the decision to di scon tin u e surveilla nce on these 
■■Hi facilities largely was a resource decision and thatjj.;/- " - J|j facilities figure 
was the amount the NSA could timely process for filing with the Court. (TS/ /SI/ /HF) 





Foreign e-mail selectors (not telephone number selectors) 
presently unknown to the government but that “refer to” or are 
“about” known foreign e-mail selectors. This category of 
surveillance, which the NSA had been conducting under Judge 
Howard’s Order, includes situations where an already targeted 
e-mail facility is mentioned in the body of a message between 
two third-party, non-targeted facilities. 308 (TD//SI//NF) 


According to the application, the 

surveillance would enable the NSA to i ... 

discovered facilities “with the speed and agility necessary to obtain vital 
intelligence and to detect and prevent terrorist attacks.” The application 


. 


The collection authorities requested in the renewal application that 
pertained to currently unknown facilities would, according to the 
application, address this limitation. 309 f F S//SI//NF) 

Judge Vinson granted the government’s revised renewal application 
oil .Ma y 31, 2007. His Order authorized, for a period of 90 days, each of the 
8H| categories of electronic surveillance described above, although the 



308 The category presented an issue under FISA in that communications are being 
acquired because they contain the targeted e-mail selector, and not because there was 
probable cause to believe the e-mail accounts sending or receiving the communications are 
used or about to be used by an international terrorist group. In such cases, the 
surveillance is not “directed at" the targeted e-mail selector. The government argued that 
such acquisition was still consistent with FISA because, “at the time of acquisition, the NSA 
has probable cause to believe that the facilities at which the NSA is directing surveillance 
are being used by the foreign power target.” (T3//3I//NF) 

309 The government argued that the FISA Court's authority to authorize subsequent 
collection against new selectors unknown to the government at the time an application was 
approved is rooted in section 1805(c)(3) of FISA. That provision imposes specific reporting 
requirements on the government where the FISA Court approves an electronic surveillance 
in circumstances where the nature and location of each of the facilities at which 
surveillance will be directed is unknown at the time of the application. (TS//SI//NF)- 


Order defined the precise circums tances under which the NSA could acquire 

communications falling within the; [category of surveill ^^!lSL. 

jSrder. also included reporting schedules with respect to thegHlHH 
jjUgcategories of surveillance, for which the government was required to 
submit newly discovered selectors to the Court. (TS//SI//NP) 


Judge Vinson initictlly approved fj i ~ j foreign selectors 

under the terms of his May 31, 2007, Order (these selectors were submitted 
with the government’s May 24, 2007, application). Shortly after the Order 
was issued, the FISA Court decided that the weekly reports filed by the 
government notifying the Gourt of newly discovered selectors, as well as the 
government’s motions seeking approval to conduct surveillance on 
additional selectors, could be filed for review with any member of the Court. 
As the government received feedback from judges on the first reports and 
motions that were filed, it observed that judges were applying a more 
rigorous stan dar d of review to the factual basis su mojj^^^ ^^surveillance 

for each selector than Judge Vinson applied to th< 1 ' i.i selectors he 

approved. The government consequently adjusted the amount of factual 
information it prnvid cdjhe FISA Coi a r^Jj ^ mhscquieri.f reports and motions 
and ultimately added pClAiV - - foreign selectors to Judge 

Vinson’s Order. (TS/ /SI/ /NF) 

According to Bradbury, the more rigorous s c^tiny applied by FISA 
Court judges after Judge Vinson’s initial approval ^ifMd foreign selectors 
caused the NSA place only a fraction of the foreign selectors under coverage 
than it wanted to. This concern, combined with the comparatively laborious 
process for targeting foreign selectors under Judge Vinson’s Order, 
accelerated tire government’s efforts to obtain legislation that would amend 
FISA to address the government’s surveillance capabilities within the United 
States directed at persons located outside the United States. The Protect 
America Act, signed into law on August 5, 2007, accomplished this objective 
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e-mail messages containing a targeted e-mail account only when the NSA detei mined, 
based on the acquired communication and other intelligence or publicly available 
information, that there was probable cause to believe the e-mail facility was being used, or 
was about to be used, by one of the targeted foreign powers. Judge Vinson agreed with the 
government’s position that there was probable cause to believe that Internet 
communications relating to a previously targeted e-mail facility were themselves being sent 
or received by one of the targeted foreign powers and could be acquired. Judge Vinson 
called this holding "novel,” but concluded that the decision was "consistent with the overall 
statutory requirements; it requires the government to promptly report and provide 
appropriate justification to the Court; and it supplies the Government with a necessary 
decree of agility and flexibility in tracking, the targeted foreign powers.” (T0//01/-/NF) 
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and effectively superseded Judge Vinson’s foreign selectors Order. The 
government therefore did not seek to renew the Order when it expired on 
August 24, 2007. 

In the next section, we summarize the effect of the Protect America 
Act and successor legislation, the FISA Amendments Act of 2008. (U) 

IV. The Protect America Act and the FISA Amendments Act of 

2008 (U) 

In August 2007, the Protect America Act was enacted, amending FISA 
to address the government’s ability to conduct electronic surveillance in the 
United States of persons reasonably believed to be located outside the 
United States. This legislation expired on February 1 , 2008, but was 
extended by Congress to February 16, 2008. In July 2008, the FISA 
Amendments Act of 2008 was enacted, which, among other things, created 
a comprehensive process under FISA for content collection directed at 
foreign targets. These two laws modernized the FISA statute as it applied to 
the acquisition in the United States of communications of persons 
reasonably believed to be outside the United States. (U) 

As discussed in Chapter Three, FISA was enacted in 1978 when most 
international calls were carried by satellite. The interception of such calls 
constituted “electronic surveillance” for purposes of FISA only if the 
acquisition intentionally targeted a U.S. person in the United States, or if all 
participants to the communication were located in the United States. Thus, 
government surveillance of satellite communications that targeted foreign 
persons outside the United States generally was not considered electronic 
surveillance, and the government was not required to obtain a FISA Court 
order authorizing the surveillance even if one of the parties to the 
communication was in the United States. However, in the mid-1980s, fiber 
optic technology began to replace satellites as the primary means for 
transmitting international (and domestic) telephone communications. This 
change brought within FISA’s definition of “electronic surveillance” the 
acquisition of telephone calls to or from a person in the United States if the 
acquisition occurred in the United States, thereby triggering the 
requirement that the government obtain FISA Courtjmders to conduct^ 
surveillance that it previously conducted outside of FISA. (TG//CI//NF)" 
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Under the Stellar Wind program, the USA collected international 

communications^ — — = --^ — Z Z . 

by targeting facilities (telephone 

^themlnde^mailaddresses) located outside the United States (foreign 
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selectors). 311 As noted in Chapters Three and Four, the Administration 
contended that FISA, as supplemented by a subsequent legislative 
enactment (the AUMF), did not preclude the surveillance activities under 
Stellar Wind, or in the alternative represented an unconstitutional 
infringement on the President’s Article II authority as Commander in Chief 
to the extent it conflicted with these collection activities. 

(TO / / ST fc W/ fk / / Q C f m ~ 

The Justice Department’s effort to transfer content collection from ^ 
presidential authority under Stellar Wind to FISA raised the issue of FISA s 
application to the acquisition in the United States of communications to or 
from targeted foreign selectors. The Protect America Act and the FISA 
Amendments Act, in slightly different ways, addressed this issue by treating 
the communications of persons reasonably believed to be located outside 
the United States differently from communications of persons located in the 
United States. 312 (TS/ /STLW/ / ■■ SI// . QC - /U - Ff 

A. The Protect America Act (U) 

The Protect America Act of 2007, Pub. L. No. 110-55, was a temporary 
measure signed into law on August 5, 2007. 313 The Protect America Act’s 
chief objective was to exclude from the requirements of FISA the 
interception in the United States of communications of persons located 
outside the United States, the category of communications referred to above 
as “foreign selectors.” (U) 

The Protect America Act amended FISA so that the interception of 
foreign selector communications fell outside the statute’s definition of 
“electronic surveillance.” Under the original definition of electronic 
surveillance,” FISA generally applied to any communication to or from a 
known United States person inside the United States if the communication 
is acquired by targeting the known United States person. 314 FISA also 


311 The NSA also targeted under Stellar Wind a much smaller number of facilities 
located inside the United States (domestic selectors). (TS//STLW/ /S1//OC/NF) 

312 The two laws did not substantially affect the provisions of FISA relating to pen 
register and trap and trace surveillance or to the production of tangible things. The 
government continues to collect bulk e-mail and telephone meta data under the PR/TT and 
Section 215 Orders described in Sections I and II of this chapter. (TS//SI/ /NF) 

3:13 The Protect America Act was set to expire 180 days after its enactment, or on 
February 1, 2008. However, Congress passed and on January 31, 2008, the President 
signed a bill to extend the Protect America Act for 15 days while further discussions on new 
legislation occurred. However, no agreement was reached on new legislation and the Act 
expired on February 16, 2008. (U) 

3W The original FISA definition of “electronic surveillance” included: 

(Cont’d.) 
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applied to the acquisition of other communications (such as . 
communications acquired by targeting persons outside the United States) if 
the communication was a “wire communication” and; the acquisition 
occurred inside the United States. (U) 

The Protect America Act amended FISA by stating: “Nothing in the 
definition of electronic surveillance . . . shall be construed to encompass 
surveillance directed at a person reasonably believed to be located outside 
the United States/' The effect of this amendment was to exclude from the 
requirements of FISA any communication acquired by targeting a foreign 
selector, regardless of where the communication was intercepted or whether 
the communication traveled by wire. As a result, the Act eliminated the 
need for Judge Vinson’s May 2007 foreign selectors Order, because the 
collection of communications targeted under that Order no longer 
constituted “electronic surveillance” under FISA and therefore ho longer 
required FISA Court orders. 315 - {TS / / SI/ / N 


(1) the acquisition by an electronic, mechanical, or other surveillance device 
of the contents of any wire or radio communication sent by or intended to be 
received by a particular, known United States person who is in the United 
States, if the contents are acquired by intentionally targeting that United 
States person, under circumstances in which a person has a reasonable 
expectation of privacy* and a warrant would be required for law enforcement 
purposes; 

(2) the acquisition by an electronic, mechanical, or other surveillance device 
of the contents of any wire communication to or from a person in the United 
States, without the consent of any party thereto, if such acquisition occurs 
in the United States, but does not include the acquisition of those 
communications of computer trespassers that would be permissible under 
section 2511(20(i) of Title 18; 

(3) the intentional acquisition by an electronic, mechanical, or other 

g l j j-y eillancc device of the contents of any radio communication, under 
circumstances in which a person has a reasonable expectation of privacy 
and a warrant would be required for law enforcement purposes, and if both 
the sender and all intended recipients are located within the United States; 
or 

(4) the installation or use of an electronic, mechanical, or other surveillance 
device in the United States for monitoring to acquire information, other than 
from a wire or radio communication, under circumstances in which a person 
has a reasonable expectation of privacy and a warrant would be required for 
law enforcement purposes. 


50 U.S.C. § 1801(f). (U) 



In the place of individualized FISA Court orders, the Protect America 
Act also inserted several provisions into the FISA statute to govern the 
acquisition of communications from persons "reasonably believed to be 
outside the United States.” These provisions authorized the Attorney 
General and the Director of National Intelligence to acquire foreign 
intelligence information concerning such persons for up to one year, 
provided these officials certified that there are reasonable procedures in 
place for the government to determine that a target is reasonably believed to 
be outside the United States and that the acquisition of the foreign 
intelligence therefore is not "electronic surveillance" under the amended 
definition of the term. 315 The targeting procedures accompanying the 
certification had to be submitted to the FISA Court for approval, based on 
the clearly erroneous standard, within 120 days of the Protect America Act’s 
enactment. However, the certification was not required to identify specific 
facilities or places at which the acquisition Of foreign intelligence 
information would be directed. 317 (U) 

In addition, the Protect America Act authorized the Attorney General 
and the Director of National Intelligence to direct a person 
(telecommunications carriers) to provide the government with "all 
information, facilities, and assistance necessary to accomplish the 
acquisition in such a manner as will protect the secrecy of the 
acquisition. .... .” Protect America Act, Sec. 2(e). The Protect America Act 
also authorized the Attorney General and the Director of National 


j - ~f The Protect America Act addressed this issue by excluding all 

surveillance directed at persons reasonably believed to be outside the United States. 

(T S //SI//NF ) — 

31G The Attorney General and the Director of National Intelligence also had to certify 
that the acquisition involves the assistance of a communications service provider; that a 
“significant purpose” of the acquisition to obtain foreign intelligence information is for 
foreign intelligence purposes; and the minimization procedures to be used with the 
acquisition activity comport with SO U.S.C. § 1801(h). Protect America Act, Sec. 2, codified 
in FISA at 50 U.S.C. § 1805B(a)(l)-(5). (U) 

317 The Protect America Act left unchanged the procedures for acquiring foreign 
intelligence information by targeting foreign powers or agents of foreign power inside the 
United States, as well as the procedures under Executive Order 12333 Sec. 2.5 to obtain 
Attorney General approval before acquiring foreign intelligence information against a U.S. 
person outside the United States. Thus, FISA orders issued prior to the enactment of the 
Protect America Act, and FISA orders, including applications for renewals, sought after 
enactment of the Protect America Act but not pursuant to the Act s amendments 
(acquisition of foreign intelligence information from targets outside the United States) were 
still subject to FISA as it existed prior to the Protect America Act. The Protect America Act 
also provided, by means of an "opt-out” clause, that the government did not have to use the 
new procedures for new applications and could instead File applications under the 
provisions of FISA as it existed before the Protect America Act. See Protect America Act, 

Sec. 6(b). (U) 
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Intelligence to seek the assistance of the FISA Court to compel compliance 
with such directives, and implemented procedures for the 
telecommunications carriers to challenge the legality of any such 


directives. 318 (U) 

The Protect America Act authorized the Attorney General and the 


Director of National Intelligence to issue orders without individualized FISA 
Court approval for up to one year targeting persons reasonably believed to 
be outside the United States. These orders remained in effect beyond the 
expiration of the Protect America Act on February 16, 2008. (U) 



On August 10, 2007, the Attorney General and the Director of 
National Intelligence filed a certification with the FISA Court, as required 
under the Protect America Act, relating to surveillance of persons 
reasonably believed to 
information 


i certification included directives for assistance to specific 
telecommunications carriers . - fTS/ /SI/ /NF) _ 


i foreign selectors under Judge Vinson’s Order 
were “rolled over” to the new Protect America Act authority. A Deputy 
Assistant Attorney General in the National Security Division, familiar with 
the transition of Stellar Wind to FISA Court, authority told us that the 


government also began to “build new selectors” under the Protect America 
Act and worked toward restoring the universe of foreign selectors that were 
first authorized for tasking under Judge Howard’s January 2007 Order 
when content collection under Stellar Wind initially had migrated to FISA 
Court authority. (TS / / S - I - / -/ N - B 1 ) 
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Although the Department viewed the Protect America Act as an 
adequate temporary fix to those provisions of FISA seen as outdated 
because of changes in telecommunications technology, Department officials 
continued to press Congress for more permanent modernization legislation. 

(U) 


3‘8 The Protect America Act also stated that any person providing assistance to the 
government pursuant to a governmental directive would not be subject to any cause of 
action for providing such assistance. However, the Protect America Act did not grant 
retroactive legal immunity to any “person,” a term defined in FISA to include “any group, 
entity, association, corporation, or foreign power.” 50 U.S.C. § 1801(m). On August 22, 
2008, the FISA Court of Review upheld as constitutional the Protect America Act provision 
authorizing the Director of National Intelligence and the Attorney General to direct a person 
to assist the government in implementing the Act. See In Re: Directives [redacted text] 
Pursuant to Section 105B of the Foreign Intelligence Surveillance Act, No. 08-01. (U) 


263 


B. The FISA AmejadMemts Act of 200S (U) 

On July 11, 2008, the President signed the Foreign Intelligence 
Surveillance Act of 1978 Amendments Act of 2008 (FISA Amendments Act). 
This legislation, composed of four titles, replaced the Protect America Act 
with similar but more comprehensive surveillance authority. The provisions 
of the FISA Amendments Act expire, with limited exceptions, on 
December 31, 2012. (U) 

A chief objective of the FISA Amendments Act was to change the rules 
for intercepting the electronic communications of persons reasonably 
believed to be outside the United States when the acquisition occurs in the 
United States. As discussed above, the Protect America Act accomplished 
this by amending FISA’s definition of “electronic surveillance” to exclude this 
activity from FISA requirements. The FISA Amendments Act took a different 
approach. Instead of excluding the activity from the statute's definition of 
“electronic surveillance,” the FISA Amendments Act created a new title in 
FISA to govern how the government may conduct this electronic 
surveillance. Under this approach, the FISA Amendments Act, unlike the 
Protect America Act, distinguishes between the targeting of non-U. S. and 
U.S. persons reasonably believed to be outside the United States. 319 (U) 

For non-U. S. persons, the new title created by the FISA Amendments 
Act provides for surveillance authority similar to the Protect America Act. 
Instead of requiring the government to obtain individualized orders from the 
FISA Court to intercept communications of non-U. S. persons reasonably 
believed to be outside the United States, the FISA Amendments Act 
authorized the government to conduct any such interceptions for a period of 
up to one year provided that it adopts, and the FISA Court approves, general 
targeting procedures designed to ensure that the new authority is not used 


319 The Senate Select Committee on Intelligence (SSCI) prepared a 
section-by-section analysis of the FISA Amendments Act of 2008 explaining the significance 
of the FISA Amendment Act’s approach. According to the SSCI report, the goal of the 
Protect America Act in redefining the term “electronic surveillance” was to exclude the 
surveillance of persons outside the United States from the individualized order 
requirements of FISA. However, a consequence of the term’s redefinition was to broadly 
exempt foreign surveillance activities both of non-U. S. and U.S. persons outside the United 
States. The FISA Amendments Act of 2008, instead of adopting the Protect America Act’s 
modified definition of “electronic surveillance,” explicitly stated that the targeting of 
non-U. S. persons outside the United States shall be conducted under the new FISA 
procedures, which does not require an application for a FISA order. In this way, the FISA 
Amendments Act accomplished the same goal as the Protect America Act without 
exempting the targeting of U.S. persons outside the United States from FISA’s 
individualized order requirements. (U) 
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to direct surveillance- at persons within the United States or at U.S. persons 
outside the United States. 320 (U) 

In contrast, to conduct U.S. -based surveillance of U.S. persons 
reasonably believed to be located outside the United States, the FISA 
Amendments Act requires the government to obtain individualized FISA 
Court orders for 90-day periods based on a showing of probable cause to 
believe that the U.S. person is outside the United States and is a foreign 
power or an agent, officer, or employee of a foreign power, Such 
surveillance previously was governed by Executive Order 12333, and 
required only a certification from the Attorney General, not the FISA Court. 

(U) 





Compared to Stellar Wind, the FISA Amendments Act provides the 
government broader authority to acquire in the United States, with Court 
supervision, the communications of non-U. S. persons i easonably believed to 
be located outside the United States. Under Stellar Wind, the NSA was 
authorized to collect communications where there was probable cause to 
believe the communications originated or terminated outside the United 
States and a party to the communications was al Qaeda or a group affiliated 
with al Qaeda. Under the FISA Amendments Act, the NSA is authorized to 
collect in the United States any communications of non-U ,S. persons 
reasonably believed to be located Outside the United States, provided, 
significant purpose of the acquisition pertains to foreign intelligence. [ 


320 Lite the Protect America Act, in addition to these targeting procedures the 
certification the government is required to file with the FISA Court must also contain 
minimization procedures and state that a significant purpose of the acquisition that will be 
conducted is to obtain foreign intelligence information. However, unlike the Protect 
America Act the FISA Amendments Act does not limit the FISA Court’s review of the 
targeting procedures to a “clearly erroneous” standard. On August 5, 2008, the 
government submitted to the FISA Court a certification pursuant to the FISA Amendments 
Act. On September 5, 2008, the Court approved the certification and the^Use of the 
targeting and minimization procedures the government submitted. (3/ /NF) 

321 On the other hand, the FISA Amendments Act does not similarly broaden the 
government’s authority to conduct surveillance of U.S. persons reasonably believed to be 
located outside the United States. The Presidential Authorizations did not distinguish 
between U.S. and non-U.S. persons, and the NSA was authorized under Stellar Wind to 
intercept the communications of U.S. persons (domestic selectors) provided the 
communications originated or terminated outside the United States. 

. (TS / / STLW//0I f / 0 C fm 
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As discussed in this chapter, the government’s effort to transition 
Stellar Wind from presidential authority to FISA, which began in March 
2004, eventually resulted in all three baskets of collection being authorized 
by FISA. While the legal theories supporting this transition were aggressive, 
we believe that the Department could have and should have pursued 
transition to FISA as a viable legal alternative earlier than it did, rather than 
operate aspects of the Stellar Wind program solely under presidential 
authority for several years. - (TS / / STLW / / S I/ / OC/NP)- 

In Chapters Three and Four we discussed John Yoo’s 2001 and 2002 
memoranda concerning the legality of Stellar Wind and his contention that 
FISA represented an unconstitutional infringement on the President’s 
Coinmander-in-Chief authority under Article II of the Constitution to 
conduct electronic surveillance during wartime. We recognize that Yoo’s 
analysis was to some extent a response to the extraordinary circumstances 
that confronted the federal government immediately after the September 11 
terrorist attacks and its effort to take emergency steps to thwart what many 
officials believed was an imminent second wave of attacks. . Yet, even if one 
agrees with Yoo’s Article II analysis and supports the decision to enhance 
outside the judicial or legislative process the NSA’s signals intelligence 
collection capabilities, we believe there are strong countervailing 
considerations that favored attempting to transition the program to FISA, 
especially as Stellar Wind became less a temporary response to the 
September 1 1 attacks and more a permanent surveillance tool. 

(TS / / STLW - / /SI// OC/ NF ) 

Chief among these considerations was the Stellar Wind program’s 
substantial effect on privacy interests of U.S. persons. Under Stellar Wind, 
the government engaged in an unprecedented collection of information 
concerning U.S. persons. The President authorized the NSA to intercept, 
without judicial approval or oversight, the content of international 
communications involving many U.S. persons and the NSA collected large 
amounts of non-content data about U.S, persons domestic and 
international telephone calls and to a lesser extent e-mail communications 
for possible analysis consistent with the extant Presidential Authorization. 
We believe the FISA Court, as an Article III court and the judicial authority 
charged by statute to oversee U.S. -based electronic surveillance and other 
collection activities affecting U.S. persons for foreign intelligence purposes, 
was the appropriate entity to monitor and approve such broad acquisitions 



of U.S. -person information conducted under Stellar Wind, 322 
■ (TS / / ST4^Wf7^7^/^)~ 

Second, as several Justice Department and NS A officials commented, 
the FISA statute offered a “firmer footing” for the NSA’s collection activities 
Under Stellar Wind, As discussed in Chapter Three and Four, the 
aggressive assertion of Article II authority on which Stellar Wind was based 
largely reflected the legal reasoning of a single Justice Department attorney 
working alone, without adequate review or scrutiny of his analysis. As we 
also concluded, this led to a flawed legal analysis on which the program 
rested for several years. This approach also led to a contentious dispute 
between Department and White House officials in 2004 involving renewal of 
aspects of the program. By contrast, the FISA statute provided an 
alternative basis for Stellar Wind-like collection activities that we believe 
should have been considered, and pursued, much earlier by the 
Administration. - (TS - /-/STLW / / SI (-{ Q C / NF) 

In this regard, the White House’s strict control over the Justice 
Department’s access to the program lessened the opportunity for lawyers 
with relevant expertise to advise the Administration on the viability of 
working within the FISA statute to achieve the same operational objectives 
as the Stellar Wind program. Moreover, as the limited number of 
Department read-ins persisted, meaningful consideration of FISA as an 
alternative to presidential authority for the program was limited. 323 
- (TS / / STLW//SI //OC/NFj - 


322 For instance, under Stellar Wind the meta data querying standards did not 
include restrictions on acquiring data that may have been based solely on the exercise of 
First Amendment rights. When these activities were placed under the FISA Court’s 
supervision, the Court required that this intelligence-gathering activity adhere to the FISA 
standard that an e-mail address or telephone number cannot be targeted for acq uisition 
based solely on activities protected by the First Amendment. - (TS,/ /,STLW/ / 01/ / 0 C/NF ) 
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The transition of Stellar Wind to FISA authority, together with tire 
passage of the Protect America Act, allowed the NSA to begin the process to 
close, or “de-compartment,” the Stellar Wind program. This change, which 
was not completed until mid-2008, has allowed agents in FBI field offices 
greater access to information about the telephone numbers and e-mail 
addresses being provided as leads. As described in Chapter Three' the bl, 

^OTinemhlOTmplaint of agents who were assigned[ _ _ - lH .._J1 and b3, 

[ leads was the lack of detail provided about the nature of the b7E 
international contacts and the foreign entity allegedly involved with 
terrorism that was one of the communicants. These details often were not 
provided because of the highly classified and compartmented nature of the 
Stellar Wind program. Now that such information is gathered under FISA 
authority and not compartmented as it was under Stellar Wind, it is 
classified at a level that allows agents in FBI field offices to gain access to 
additional details upon request. 324 (TS/ /STLW//OI/ /OC/NFf 


We also found there were operational benefits to transitioning Stellar 
Wind to FISA. The PR/TT and Section 215 Orders to collect e-mail and 
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We recognize that Stellar Wind’s transition to FISA resulted in the 
imposition of new responsibilities and conditions on the exercise of these 
unprecedented collection authorities. In the PR/TT and Section 215 Orders, 
the FISA Court imposed significant oversight measures that were not 
required under Stellar Wind. To be sure, the government, particularly the 
NSA, must devote substantial resources to ensure compliance with these 
oversight measures. Yet, we believe that such requirements are 
appropriate, given the massive amounts of data collected and the potential 
impact on the privacy interests of U.S. persons. fC S / / STLW/ - /SI// OC/N F) 

We also recognize that the transition of content collection from 
presidential authority to statutory authority under FISA resulted in 
significant diminution in authorized surveillance activity of the content of 
communications. We described in this chapter how first under Judge ^ 
Howard’s Order, and then more significantly under Judge Vinson’s revised 


324 Chapter Six of this report discusses FBI agents’ improved access to 
program-derived information under FISA after the Stellar Wind program was closed. 
(TS//SI//N -P ) - 
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Order, the NSA placed increasingly fewer foreign selectors 

B e as compared to Stellar Wind. The NSA was tasking SHSflHHB 

foreign selectors under Stellar of the first content 

application in December 2006, but plaeedHMSM0@B foreign selectors under 
surveillance coverage under Judge Vinson’s May 2007 Order. National 
Security Divismn^ffictel^M^^at they 'successfully ;added 
approximately ! j foreign selectors under the terms of the 

Court’s Order, (TS/ / STLW/ / Si -/ / OC/'-N-Pf 

However, we believe that such broad surveillance and collection 
activities conducted in the United States, particularly for a significant period 
of time, should be conducted pursuant to statute and judicial oversight, 
even though this resulted in a diminution of foreign selectors due to 
resource issues. We also believe that placing the activities under Court 
supervision provides an important measure of accountability for the 
government’s conduct that is less assured when the activities are both 
authorized and supervised by the Executive Branch alone. 325 
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In sum, we concluded there were compelling reasons to pursue 
beginning the process of transitionmeMh^ollection activities of Stellar 
Wind to FISA authority earlier ■ than MBlM 2QQ4. These included the 
program’s large collection of information, about U.S. persons, which 
warranted judicial oversight; the instability of the legal reasoning on which 
the program rested for several years; and the substantial restrictions placed 
on FBI agents’ access to and use of program-derived information due to 
Stellar Wind’s highly classified status. We acknowledge that •transitioning 
Stellar Wind’s collection activities to FISA would have been an enormously 
complex and time-consuming effort that rested upon novel interpretations 
and uses of FISA that not all FISA Court judges would authorize. 
Nevertheless, the events described in this chapter demonstrate that a full 
transition to FISA authority was achievable and, and in our judgment, 
should have been pursued earlier. -( - TS / / STLW / / SI// OC/NF) 


venjudg^ftnson’^decisioj^eem’din^l^rtm^fej^^^rtmg^m^ent 

application iV" ' I " feSd" as not 

without benefit. Judge Vinson’s decision reflected what some intelligence officials 
considered limitations in the FISA statute as it applied to the acquisition of 
communications in the United States of persons located outside the United States, 
especially non-U. S. persons. In this way, transitioning Stellar Wind’s content collection to 
FISA helped the government make its case to Congress in concrete, non-hypothetical terms 
for modernization legislation amending the statute. (TS/ /STLW/ /SI/ /OC/NF) 
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The preceding chapters examined the evolution of the Stellar Wind 
program and. its transition from Presidential Authorization to FISA 
authority. In this chapter, we examine more closely the FBI’s involvement 
in Stellar Wind and the impact the program had on FBI counterterrorism 
efforts. fPS / / GTLW/ / 01/ 

1 BB -/-(is the codename for the project, classified at the Secret 
level, that the FBI initiated in September 2002 to disseminate Stellar Wind 
information to FBI field offices in a manner that did not disclose the source 
of the informatio n or the mean s by which it was acquired. The FBI 
originally opened fu j an administrative file to serve as the 

repository for all communications FBI Headquarters disseminated to FBI 
field offices relating to Stellar Wind information, as well as all 
communications FBI Headquarters received from field offices reporting the 
results of any investigation conducted in response to the “tipped” 
information originating from Stellar Wind. I n Vnvcmhgr 2006, the FBI 
opened an investigative file under the name. ■ ■ - 326 


4TS//ST LW^-Sf//©G/NP)- 
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Section I of his chapter summarizes how the FBI used 
disseminate Stellar Wind information to FBI field offices. Section II 
describes the FBI’s decision in mid-2003 to make its headquarters-based 
Communications Analysis Unit (CAU), instead of FBI field offices, 
responsible for issuing National Security Letters (NSL) to obtain subscriber 
information for telephone numbers (basket 2 of Stellar Wind) disseminated 
uhder^^^^^H; 327 Section III discusses the role the FBI played, 


beginning in approximately March 2004, in the process to scrub 
international terrorism FISA applications for Stellar Wind information. 

(T S / / S T LW/ / SI H OC / m 

Section IV of this chapter examines the impact of the information . 
obtained from Stellar Wind on FBI counterterrorism efforts. It first provides 
statistics concerning the number of tippers the NSA derived fiom Stellar 
Wind information — telephony, e-mail, and content — disseminated to FBI 
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326 As discussed in Chapter preceded by t h 

j which the FBI created in October 2WI to receive and disseminate Stellar 

Wind-derived information. (TG//STLW//01/ /OC/NF) 

327 The CAU is the successor to the Telephone Analysis Unit (TAU), which the FBI 
created after the September 1 1 terrorist attacks to analyze telephone communications. The 
CAU assumed TAU’s responsibilities in late 2002. f&fWET 
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lurocess. Next,, it describes how FBI 


■ *" ■ ■ ■ 
.■r. 


tippers and the typical results 


field offices through tire! 

field offices generally investigated _ __ „, ;r . 

of the investigations. The section then summarizes two statistical surveys 
of meta data tippers the FBI conducted in 2006 to assess the value of Stellar 
Wind to FBI operations, and describes observations about the program’s 
contribution and value provided by FBI officials and employees in (DIG 
interviews and contained in documents the OIG obtained during the course 
of this review. In addition, the section examines five FBI international 
terrorism investigations commonly cited as examples of Stellar Wind’s 
contribution to counterterrorism efforts in the United States. 328 

Lastly, Section V of this chapter contains the OIG’s analysis d 
j impact on FBI operations. (S//NP ) — 



Process - (S//N - F - ) - 

mmm. 


ThSBWBIl 


process was managed by a group of FBI employees 
from CAuTdesignated as “Team 10,” who in February 2003 were assigned 
full-time to the NS A to work on the Stellar Wind program. 329 Team 10 was 
described to us as a "conduit” and a “curtain” between Stellar Wind and the 


FBI, in that Team 10’s chief responsibility was to disseminate Stellar 
Wind-derived information to FBI field offices for investigation without 


disclosing that the NSA was the source of the information or how the NSA 
acquired the information. (TS/ /STLW/ / S I/./ OC/NF) 

Team 10 initially was staffed with two FBI special agents (one of 
whom served as supervisor) and two analysts. The CAU subsequently 
replaced one agent position with a third analyst and later added a fourth 
analyst. At the NSA, Team 10 was co-located in a large open space with 
dozens of NSA and other Intelligence Community personnel assigned to the 
Stellar Wind program. Each team member was provided a computer with 
direct access to NSA information associated with Stellar Wind. The NSA 
told the OIG that Team 10 members worked at the NSA under the authority 
of the NSA Director and as such were required to adhere to NSA 
minimization rules and attend the same training as NSA employees. Team 
10 members also were provided access to Stellar Wind-related systems and 
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328 As noted above, our report examines the FBI’s role in the Stellar Wind program 
and does not review the use of the program by other agencies, such as the CIA. (S / / - N -Ff 

329 The CAU is organized into ten teams, nine of which are responsible for providing 
communications analysis support to specific field offices and FBI Legal Attaches (Legat). 
According to an. FBI organizational chart, Team 10 supports “Off- site Intelligence 


Community Special Projects.” Team 10 was exclusively responsible for managing • 
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EC assigned a 


I BEbbb 

“lead” that instructed the Field office what investigative action, if a ny shou ld 
iken regarding tire information provided. We further describefellllll 
_] leads and FBI field offices’ handling of them in Section IV of this 
chapter. (TS/ /STLW / / SI/ /OC/N - F }- 



Before Team 10 disseminated Stellar Wind-derived information to field 


offices, an analyst queried FBI databases for relevant information about the 
telephone number, e-mail address, or individual (in the case of a content 
report) identified in the Stellar Wind report; These queries often identified, 
for ex am ple, subscriber information the FBI previously obtained for Stellar 
Wind telephone numbers as part of a prior FBI investigation, or active 
counterterrorism investigations in which the subscriber to a Stellar 



Wind-targeted number was the subject or in which the number, and 
sometimes the subscriber, were referenced. Team 10 analysts also checked 
public and commercial databases, most commonly in connection with 
e-mail addresses. Th ese checks sometimes identified the specific ! 

any domain names the user of an e-mail address 

__ such information Team 10 located 

about a Stellar ^h^deirced telephone number or e-mail address was 
included in thelBBMBEC as a “CAU Comment” or an “Analyst 
Comment” to differentiate the FBI information from the information 
provided by the Stellar Wind source. 332 (TS/ /STLW//SI/ /OC/NF) 
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Over time, Team 10 began to do more than receive and disseminate 
program-derived information. For example, Team 10 occasionally submitted 
telephone numbers to the NSA for possible querying against the database 
containing the bulk telephony meta data collected under Stellar Wind. 333 


332 in. this respect, Team 10 handled Stellar Wind content reports differently from 
meta data reports. Team 10 analysts typically did not perform additional analytical work 
on the information provided in Stellar Wind content reports other than to identify any FBI 
cases to which the information was relevant. For example, a content report might 
summarize intercepted communications indicating that an acquaintance of the subject of 
an FBI investigation is traveling to or from the United States. The connection betwe en this 
Stellar wind information and the relevant FBI investigation would be reported in the| 
levy EC. - (TO/ / ST LW / / S - I-/-/OC/ NP) 


333 As described in previous chapters, the purpose of the bulk collection of meta, 
data un der Stellar Wind was to allow the NSA to use analytical tools such as contact 
r.h ain ing ^gj#iS|g^«8figsa to identify known and unknown individuals associated with 
al Qaeda or an al Qaeda affiliate. The technique involves querying the telephony or e-mail 
database with a number or address for which an analyst had a “reasonable articulable 
suspicion” to believe was used by persons involved in al Qaeda or an al Qaeda affiliate, and 
then exa min ing any contacts with that number or address. fFS f /STIAV/ /SI/ / OC/.NF) 
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The telephone numbers Team 10 provided typically were obtained from the 
FBI’s domestic and international counterterrorism operations, such as a 
number identified during a phone conversation monitored under FISA or a 
number found in the address book of a subject arrested abroad. The NSA 
conducted independent analysis to determine whether telephone numbers 
(or e-mail addresses) provided by Team 10 met the querying standard; _ 
established by the Presidential Authorizations that governed Stellar Wind 
(that is, a reasonable articulable suspicion to believe that communications 
from the telephone number relate to al Qaeda or an affiliated group). 334 
(TS / / STLW/7 01/ / OC/ NF j 

Team 1 0 also contributed to the NSA’s drafting process for Stellar 
Wind reports. Telephone numbers and e-mail addresses identified through 
queries of the databases that contained the bulk telephony and e-mail meta 
data were reviewed by NSA analysts to determine whether the contacts 
should be reported to the FBI in a Stellar Wind report. Team 10 
participated in this process by reviewing draft reports and providing any 
information from FBI databases that might be relevant to this 
determination. 335 (TS/./ STLW - //SI/ / OC/N - F) — 

We were told that one of the benefits of Team 1.0’s presence at the 
NSA and its involvement in the Stellar Wind report drafting, process Was an 
improvement in the quality of the information disseminated to FBI field 

offices. For example, the FBI Supervisory Special Agent (SSA) who 

supervised Team 10 from April 2005 : to duly 2006 told the OIG that he tried > 
to reduce the NSA’s reporting of telephone numbers that were several hops b7E 
removed from the telephone number linked to al Qaeda or an affiliated 
terrorist group. He said that he wanted Team 10 to disseminate solid 
numbers with value,” not numbers with questionable ^ ^he^^^h^^s^rig h 
volume numbers” (public telephones, for example) and gM^BjiffB M 

The FBI SSA said that the NSA expressed the concern 


334 Team 10 analysts submitted such telephone numbers to the NSA electronically 
through “Requests for Information,” or RFIs, which is the formal process by which the FBI 
and other agencies provide leads and request information from the SteHar Wind database^ 
FBI record s indicate that from April 2002 to January 2006 the FBI directed EgsaaksLiillilJ 
NSA analysts for possible analysis under Stellar Wind. The records do not 
indicSethe disposition of each RFI. (TS/-/ST - LW/ /Si // OC/N-F) 


335 The NSA developed formal “checklists” to guide the Stellar Wind report drafting 
process for telephony and e-mail tippers. The checklists include over 30 steps that NSA 
analysts were required to complete, and a supervisor had to approve, before a report could 
be distributed to the FBI or any other Stellar Wind customers (the CIA and National 
Counterterrorism Center) . A significant feature of the checklist from the FBI’s perspective 
was the requirement that NSA analysts check any telephone numbers and e-mail addresses 
in a draft report with the FBI and “make best effort to include FBI . . . data m [the] tipper. 
(T3/ /0TLW/ /0I/ /OC/NF) — 
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that it could not foresee whether any particular contact, although remote, 
might prevent the next terrorist attack, and did not want to find itself in the 
position of defending its decision not to pass that number to the FBI. 
However, he said th^HA^ookmevgaMteg^d improve the qualfty of 
information such as HUSs • \-' ~ “'^^S for the domestic contacts that 

were reported and including analytical judgments about the contacts. 336 
-fP S/ / BTLW//ST/ /OP./NF) 

As discussed in Chapter Five, the government transitioned Stellar 
Wind’s bulk e-mail meta data collection (basket 3) to FISA authority in July 
2004 with the Pen Register /Trap and Trace Order, bulk telephony meta 
data collection (basket 2) in May 2006 with the Section 215 Business 
Records Order, and content collection (basket 1) in January 2007 when the 
FISA Court granted the government’s domestic and foreign selectors 
applications. "(TS//S TLW/ / 01/ / OC/NF) 

However, after the transition was completed the NS A continued to 
produce reports within the Stellar Wind compartment to the FBI and other 
program customers, even though the information contained in the reports 
Was; derived from the FISA-authorized Collection activities. (&^^j|jgj|& 

the FBI continued to disseminate the information under the r j| 

process, the current Team 10 supervisor told us that this decision, reached 
after consultation with the FBI’s Office of the General Counsel (OGC), was 
made to adhere to the FISA Court’s continuing requirement that 
international terrorism FISA applications be scrubbed for Stellar Wind 
information (the procedure for which is described in Section III of this 
chapter). -f FS//STLW/ - / SI/ / OC / NF) 

The NSA received permission to begin the process to close, or 
“de-compartment,” the Stellar Wind program after the Protect America Act 
was passed in August 2007. In mid-2008, the NSA officially closed the 
program and discontinued issuing “Stellar Wi nd^e^rts.^ .I n )i) N pva ’ 


m 


or 

to 


2008, the FBI initiated a new investigative file, 

disseminate the NSA’s FISA-derived information, 337 The Team 10 supervisor 
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'BI memorandum explaining the predication for openins^he 
Investigation is on known and unknoxvn operatives offe 


337 Acco 
file, the focus of 


336 The NSA told us that one of the difficulties it faced with the Stellar Wind 
program was that the NSA was serving two customers - the FBI and the CIA - but had just 
one set of reporting guidelines. This was so because the NSA tradi tionally does not provide 
single-agency reporting except i n narrowly defined circumstances. 





told us thaUhexl^emination process and the FBI’s eg 

NS A under Hjjfflgg is similar to what occurred undergl 

However, one notable difference is that the NSA’s FISA-derived reports, 
while classified at the Top Secret/ Sensitive Compartmented Information 
(TS/ SCI) level, are not subject to the highly restrictive Stellar Wind 
compartment designation, whi ch is significa nt from an operational 
standpoint. ftf ' _] ECs, can only include; 

information classified Secret or lower because the FBI’s primary computer 
network for disseminating c^munfo^pns cannot be used for Top Secret 

information. Unlike underf WmB i 1 a g ents .SJ.?kj£ fflces c£m now 
request access to additional information abputpBaBS leads because 

agents have the appropriate clearances^ 
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sed in Chapter Three and 


addressed below, the chief criticism bf 


leads was the lack of 


detailed information that could be provided to field agents about tippers 
because of the highly compartmented nature of Stellar Wind. 

(ts / / stlw n si/ / mtm 


II. 


FBI’s Decision to Issue National Security Letters under 

Obtain Telephone Subscriber Information - { & f ■/■!$¥) ■ : 
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From August 2003 to November 2006, as part of the — _ — ___ __ 

process the Communications Analysis Unit (GAU) assumed responsibility 
from the field offices for re q uestin^N at ional Security Letters (NSL) to obtain 
subscriber information for i „ telephone number tippers JJmmww 

NSLs were authorized by the FBI’s OGC and issued pursuant to theBHH. 
| project. As discussed below, however, this practice was contrary to 


ScahTelBLinvestigative guidelines because^ • >as opened as a 

non- investigative file and therefore under FBI policy should not have been 
used as the basis for issuing NSLs. (S/ /NFj— 

The FBI uses NSLs to obtain information from third parties such as 
telephone companies, financial institutions, Internet service providers, and 
consumer credit agencies. NSLs, authorized by five specific provisions 
contained in four federal statutes, direct third parties to provide customer 
account information and transactional records such as telephone toll billing 
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be associated with v 1 __ 1 

(S/W 

338 Field offices remained responsible for issuing NSLs in connection with e-mail 
address tippers, which was likely attributable to the comparatively low volume of e-mail 
tippers and the ability of field offices to handle them expeditiously. (S//NF)- 
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records, 339 The OIG issued two reviews in 2007 and 2008 examining the 
FBI’s use of NSLs. 340 (U) 


Justice Department investigative guidelines issued by the Attorney 
General govern the circumstances under which the FBI may use NSLs. The 
Attorney General guidelines in effect during the Stellar Wind program 
authorized the FBI to issue NSLs relevant to and in the course of an 
authorized national security investigation. 341 Further, FBI internal policy 
distinguishes between “investigative files” and non-investigative 
“administrative files” (commonly referred to as “control files”). This 
distinction is not a mere technicality. Investigative files, in the national 
security context, are opened based on evidence that a person, group, or 
organization is involved in international terrorism. From October 2003 to 
September 2008, the Attorney General Guidelines required the FBI to 
provide s um mary reports to the Justice Department at the end of each year 


33? The four federal statutes are the Right to Financial Privacy Act, 12U.S.C. 

§§ 3401-3422; the Electronic Communications Privacy Act (ECPA), 18 U.S.C. § 2709; the 
Fair Credit Reporting Act, 15 U.S.C. § 1681 e t seq.; and th e National Security Act, 50 
U.S.C. § 436(a)(1) (2000). NSLs issued under !,. ;L- u." • -1-2 : j r elied on the ECPA statute, which 
provides that the FBI may obtain subscriber information from a communications service 
provider if the FBI certifies that the information sought is 

relevant to an authorized investigation to protect against international 
terrorism or clandestine intelligence activities provided that such an 
investigation of a United States person is not conducted solely on the basis 
of activities protected by the first amendment to the Constitution of the 
United States. 


18 U.S.C. § 2709(b)(2) (2000 8s Supp. TV 2005). The statute also permits access to “toE 
billing records” or "electronic communication transactional records,” 18 U.S.C. § 2709(a), 
but require^ a warrant for access to the content of telephone communications. See 18 
U.S.C. § 2511 (Wiretap Act) and 3121 (Pen Register Act); see also 18 U.S.C. § 2702(b)(8). 

(U) 

340 The OIG’s first report on NSLs, issued in March 2007, was entitled, A Review of 
the Federal Bureau of Investigation's Use of National Security Letters. The OIG’s second 
report, issued in March 2008, was entitled, A Review of the FBI s Use of National Security 
Letters: Assessment of Corrective Actions aiid Examination ofNSL Usage in 2006. (U) 


3<u From March 8, 1999, through October 31, 2003, national security investigations 
were governed by the Attorney General’s Guidelines for FBI Foreign Intelligence Collection 
and Foreign Counterintelligence Investigations (FCI Guidelines). The FCI Guidelines were 
replaced, effective October 31, 2003, with the Attorney General’s Guidelines for FBI 
National Security Investigations and Foreign Intelligence Collection (NSI Guidelines). (U) 



investigation (or 


The evidentiary standard for initiating an investigation is the same unc 
uidelines. To onen a full investigation, the FBI is required to demonstrate! 


I A prelimine 

“inquiry,” under the FCI guidelines) requires only a showing of g _ _ 

of sUch involvement. See NSI Guidelines, Section II. C. (October 31, 2003); FCI Guidelines, 
Section I1I.B. (March 8, 1999). 
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a full national security investigation continues. These requirements helped 
ensure that there was sufficient, documented predication for investigative 
activities FBI agents sought to conduct, such as requesting NSLs. (S//NF) - 

Control files, in contrast, are “separate files established for the 
purpose of administering specific phases of an investigative matter Or 
program.” The files do not require any predication and remain open 
indefinitely without any reporting requirements for national security 
ihyeshgatioh^Jfere^iple, the September 2002 EC requesting that a 
control filef } be opened for Stellar Wind information stated that 

“a dedicateff^^^^^e for this project will better serve the specific needs of 
the special project and will add an additional layer of security for the 
source.” The file has remained open since September 2002 without any 
o ffi cial documentation of need or (As discussed below, in 

the FBI opened an] H investigative file; however, 

th< ! i control file was not closed at that time.) 

(TS/ /STLW//SI//OC/NFj 

National Foreign Intelligence Program (NFIP) Manual states 
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342 Thus, in accordance with the NFIP Manual, it was 

improper for the FBI to issue NSLs from control files during the Stellar Wind 
program. (S/ /NF) 

The OIG’s March 2007 NSL report identified thc Bli^l^B project as 
one of two circumstances where the FBI was using control tiles rather than 
investigative files to issue NSLs. The OIG report concluded that this use 
was contrary to FBI policy. However, our report also foin-yjhjhfi|j CAU 

officials involved in the decision to issue NSLs from the [ j [ control 

file conclud^^^^feith that the FBI had sufficient predication either to 
connect th r JjftT-.: ‘ NSLs with existing preliminary or full investigations 

of al Qaeda and affiliated groups or to open new preliminary m full 
investigations in compliance with Justice Department investigative 
guidelines. (S//NF) — 
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As part of our review of the FBI’s participation in S M j gl, 
sought additional explanation for the use of NSLs underBlS 
were told the purpose of having the CAU instead of the field offices obtain 
approval for the issuance of such NSLs was to make the telephony tippers 
more “actionable” by ensuring that field offices at a minimum knew the 

■ As described in the members 
of the- ' v ; (the predecessor to {SgT' j ) had received 

compffiSSS^enBm FBI field offices thatfMt— Bleads lacked 

direction about how to make investigative use of the telephone numbers and 
did not provide sufficient information to open national security 
investigations. This was problematic bec ause leads dis seminated under the 

|_" "" \ and for a time under] | instructed field 

offices to obtain .subscriber information for tipped telephone numbers. 

Thus, if agents could not locate the information in FBI or commercial 
databases, they faced a dilemma about how to proceed in the absence of 
What they viewed as sufficient predication. - (TS/ / ST-bW / / SI/ -/ OC/NP) 

The CAU’s first Unit Chief (who served in an Acting capacity) 
dis cussed the p roblem in an EC distributed in January 2003 that addressed 
the 


project. The EC stated, 


Deoendins on the nature of the information provided [in an 
lead] , field offices may determine this intelligence 
could De used to predicate either a criminal investigation or an 
int elligence inve stigation of someone in their territory. Some of 
th elf " " ’ leads may contain a request for a field office to 

confirm a subscriber in their territory, if possible, in addition to 
providing intelligence. The identification of some subscribers 
might actually require a National S e curi.ty-hsAT.§I (NSL) or a 
Grand Jury subpoena; however, ;• V ; ". ' j control file 

would not be the appropriate legal authority for these requests. 

■ wm 


The Acting Unit Chiefs supervision of the CAU ended in February 
2003. In March 2003, another FBI Supervisory Special Agent (SSA) was 
appointed as the CAU’s first permanent Unit Chief. He told us that when he 
joined the CAU he was aware that field offices sometimes did not obtain 
rbscriber information on tippers because some agents did not believe 

ECs provided sufficient information to open a national security 
investigation. The Unit Chief disagreed, based in part on his insider 
knowledge about how Stellar Wind operated, He said that he believed the 
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tippers contained sufficient information to open preliminary bl, b3, b7E 
investigations and issue NSLs. 343 (TS/ / STLW/ /--SI/ / OC/NF) 

The Unit Chief wanted field offices at a minimum to know the identity 
of subscribers of tipped telephone numbers. He also said it was important 
to ascertain the correct identities of the subscribers at the time the tipped 
c al ls were placed. The Unit Chief stated that if the field office did not issue 
an NSL for subscriber information promptly, or if the field office relied only 
on publicly available information, the passage of time could cause the user . 
of the phone to be misidentified. In addition, the Unit Chief said that even if 
a tipper did not result in any investigative value at the time of the tip, it 
nevertheless was important to identify the subscriber in the event the tipper 
became relevant in the future or to another investigation. For all of these 
reasons, the Unit Chief said he took steps to make the CAU, instead of the 
FBI field offices, responsible for issuing NSLs for telephone number tippers 
under the Stellar Wind program. 344 (TS/ / STLW / / 01/ /QC/N - F - ) 

In approximately * 1 ^^^^03-^C AU analyst was read into the Stellar 
Wind program to process |j , Tti;' t ?kr4-- : j^ NSLs. The analyst told us she 
questioned the Unit Chief and the Team 10 supervisor about whether it was 
permissible to issue NSLs out of a control file. The Unit C h^jol^ u s that 
he was not aware at this time that a control file such as |^»MiM! could 
not be used to issue NSLs. (TS/ /STLW/ /SI / /OC/NF)~ 

The analyst volunteered to approach FBI QGC and met with Marion 
“Spike” Bowman of the OGC’s National Security Law Unit to discuss this 
concern. She said she told Bowman that the CAU wanted to know if it 
could issue NSLs under 


| in view of its status as a control file. 
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She said she told Bowman that the NSLs would seek subscriber information 
only and that field offices would be responsible for seeking related toll billing 
records if warranted by additional investigation. (TD/ / STLW/-/S1/ / OC/NP) 

According to t he analyst. Bo wman said that it would be permissible to 
issue NSLs out of thcEZSEl file as long as only subscriber information bl> b3j 
was sought. The analyst said she could not recall whether Bowman b7E 

affirmatively stated that issuing NSLs from a control file would be 


343 On January 16, 2003, 2 months before the FBI SSA was appointed Unit Chief of 
the CAU, Attorney General Ashcroft authorized the FBI to issue NSLs during preliminary 
investigations. Prior to this time, the FCI guidelines authorized the FBI to issue NSLs only 
as part of a “full investigation.” (S/ - / -NP ) 

344 The Unit Chief told us that he did not believe it was critical at the preliminary 
stage to also obtain telephone subscribers’ calling records, or toll records, identifying all 
outgoing and incoming calls. {TO/ / OTLW / /OI-/-/-OC/ NF) 
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permissible or whether he merely agreed that it would be permissible under 
the conditions the analyst presented. 345 (TS/ / STLW/ / SI/ / OC/NF) - 


Shortly after the meeting, the CAU implemented procedures for 
requesting t hat OGC issue NSLs to obtain subscriber information for each 
telephone number tipper disseminated to field offices that the 
FBI was 'not already aware of or for which it did not have subscriber 
I'nfn nnatmn TTnr for these procedures, the CAU analyst received a copy of 
hyl§3Bffl liG with telephone number tippers as they were issued by 


Team 10 and drafted a separate approval EC to the NSLB that repeated this 
information and requested that the NSLB issue NSLs for the numbers listed. 
NSLB attorneys were responsible for determining whether the NSL requests 
were “relevant to an authorized investigation,” as required by statute. If the 
attorneys determined that they were, NSLs were drafted and signed by the 
Deputy General Counsel for NSLB and forwarded to the CAU for service on 
the appropriate communications service providers. The providers returned 
the responsive records to the CAU, which in turn disseminated the 
information to the appropriate FBI field offices. From August 20 03 to 
November 2006, the CAU issued over 500 NSLs under 
'tiW7 LsiF ^-7 / / R T// nr /Nl T ) , 


We interviewed FBI Deout^e^ ral Counsel Julie Thomas about NSL 
issuance practices under j Thomas was read into Stellar Wind 

shortly after joining the N sS inoS ier 2004. She was responsible for 

reviewing and authorizing ' , , ]NSLs requested by the CAU. Thomas 

said she wajyjygiitiaodtii the operational reasons the CAU began issuing 
NSLs under f Jbut stated that it was not until the OIG was 

its first review of the FBI’s use of NSLs in 2006 that she learned 
MSHSBBS was a control file and the significance of this status as it related 
^^^^?N ST,s. Thoma s said that the CAU’s requests to NSLB to authorize 
NSLs under BB§P| always identified the specific file number associated 

with the proj^andixidicated that the CAU had initiated a preliminary 
inquiry in connection with the NSL request. Thus, in Thomas’s view, the 
NSL being requested was "relevant to” an authorized investigation, as 
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345 FBI General Counsel Valerie Caproni told the OIG that she believes Bowman 
based his guidance to the CAU on the understanding that the NSA, by reporting a tipper to 
the FBI, already had established a reasonable articulable suspicion that the foreign end of 
the contact was related to al Qaeda or an affiliated group. Caproni said that in view of the 
hundreds of al Qaeda investigations the FBI was conducting, Bowman likely concluded it 
was permissible to issue NSLs und.s ' ' - .; for the subscriber information of tippers 

even if at the time there was not a specific investigation to which each NSL could be 
connected. The Team 10 supervisor at this time told the OIG that he recalled the decision 


1 was based on| 


! close relationship to the FBI's 


to issue NSLs from] 


ongoing investigations of al Qaeda and affiliated groups. (TS / / 8TLW / / SI-/-/ OG/ NF) 
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required by statute and Justice Department investigative guidelines. 346 
(TS/ / STLW/ / SI / / QC/ m - 
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•iNSLs were 


However, Thomas said she did not believe the 

improper even though they were issued from a control file. Thomas stated 
that the NSLs in fact were relevant to authorized international terrorism bl> 

investigations in that the FBI was conducting hundreds of investigations of ^ 
al Qaeda and its affiliates at the time the NSLs issued. Thomas told the OIG b?H 
that, notwith standing this position, in November 2006 the FBI converted 
§B5BjB2|to an “umbrella investigative file” to reflect the program's 
relationship to international terrorism investigations. ( TS/ /SI//NF)— 

The GIG reviewed the communication from the CAU opening this 
investigative file. It stated that a member of the U.S. Intelligence 
Community [the NS A] reported to the FBI that al Qaeda members and 
associates are using telecommunications systems to facilitate their terrorist 
activities, that the FBI has independently determined that this is occurring, 
and that “inasmuch that Al- Qa’ida is a multi-faceted and international 
terrorism organization, the FBI has determined it is appropriate to open a 
full field investigative [sic].” The communication stated that the CAU was 
using information obtained from the member of the U.S. Intelligence 
Community to issue NSLs and that the results are disseminated to the 
appropriate FBI field offices. The communication also advised that all ___ 
investigative leads associated with the investigation would be titled 
B£f|| to protect the source of the information and the methods used to 
obtain the information. (TS - / -/ STLW/ /SI/ /OC/NF) 

.rrently is taking a similar approach to NSLs under the 

office (instead of the CAU) is authorized to issue an bl, b3, 
NSL under the §| investigative file, even if the field office does not b7E 

open its own investigation and the tipped domestic telephone number or 
e-mail addre ss is not r elevant to another open investigation. However, NSLs 
issued under BllltSli can request subscriber inf ormation only and may not 
request transactional records, as was done under 
(TS//SI// - NF -) - 




The FBI’s decision to restrict 


NSLs in this way was not 


required by law, but was an operational decision. As discussed below, FBI 


bl, b3, 
b7E 


Thomas told us that she 
did not realize that the “C” designation stood for “Control File.” In addition, in the approval 
ECs reviewed by the OIG that sought the issuance of NSLs, the CAU stated, among other 
things, that the fflBMBM s0Urcen reported telephonic contact between possible al Qaeda 


or other international terrorism entities and numbers in the United States and that 'a 
preliminary CAU inquiry was conducted for the US telephone numbers reported by this 
source.”- tT S- /7 3TLW / / Sf f f 0 C / NF) 


bl, 

b3, 
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tippers by conducting "threat 


field offices addressed most] 

assessments” to determine whether the tipper had a nexus to terrorism and 
warranted the field office initiating a preliminary or full investigation. The 
subscriber information for a tipper is suf^^gto purposes of completing a 
threat assessment. The same is true for jjjgjjjil tippers, and the current 
Team 10 supervisor told us that it would hot be a “good business” practice 
to collect transactional records on a U.S. person unless a threat assessment 
justified the field office initiating its own preliminary or full investigation of 
the individual. (TS/ ■- / - SI/-/ - N - F - ) — 


We believe the FBI should have opened an 


1 


file in July 2003 and used it to issue NSLs related to Stellar Wind 
information. The Justice Department investigative guidelines in effect at 
that time authorized the FBI to open full investigations of groups for which 
there were specific and articulable facts to believe were involved in 
international terrorism, such as al Qaeda. However, the FBI decided to 
issue Stellar Wind NSLs from an existing control file, which was contrary to 
FBI internal policy. 1 (TS / / STLW / / SI-/ / O C / NF) 

We did not find evidence that officials from the CAU and OGC involved 
in the decision to use an existing control file to issue NSLs related to Stellar 
Wind information deliberately tried to circumvent FBI guidelines. The July 
2003 rationale for issuing the NSLs out of the control file- the close 
, relationship between the Stellar Wind program and the FBI’s ongoing 
investigations of al Qaeda and affiliated Rroup s — essentiall y was the 

reasoning used in November 2006 hyraiLfhelZ Z J investigative file 

and in November 2008 to open the WMi investigative file. As we found 
in our March 2007 report concerning the FBI’s use of NSLs, theCAU^nd 
OGC officials involved in the decision to issue NSLs from theBWBKia 
control file concludec^^roo^^th that the FBI had sufficient predication 
either to connect the fZZ"fem^ SLs with existing preliminary or full 
investigations of al Qaeda anci affiliated groups or to open new preliminary 
or full investigations in compliance with Justice Department investigative 
guidelines. Nevertheless, the decision violated FBI internal policy. 

(TS / / STLW / / 01/ / OC / N - F j- 


and Scrubbing Process ff&ff&tfiW?} 

As discussed in Chapter Three, the Department implemented a 
process imposed by the FISA Court to “scrub” FISA applications to account 
for Stellar Wind-derived information. The objectives of the initial scrubbing 
process were to determine whether any NSA information contained in 
international terrorism FISA applications was derived from Stellar Wind and 
whether any of the facilities (telephone numbers or e-mail addresses) 
targeted by international terrorism FISA applications were also targeted for 


284 


TOP BBG3B E T/ / STLW/ /MG&fm^tmvm JU WQEOmL 


bl, b3, 
b7E 


bl, b3, 
b7E 


bl, b3, 
b7E 


bl, b3, b7E 





Stellar Wind collection (commonly referred to as dual coverage), 

(TS/V ST -fc W/ / SI/ / O C / NF) ■ ■ 

The scrubbing process was coordinated by the Justice Department 
and NSA, beginning in February 2002 after Judge Lamberth was read into 
Stellar Wind, In May 2002, Judge Kollar-Kotelly succeeded Judge Lamberth 
as Presiding Judge of the FISA Court and continued the scrubbing 
procedures. However, whereas Judge Lamberth required only that he be 
notified of applications that contained Stellar Wind information, Judge 
Kollar-Kotelly required that such information be removed. 

(T3 / / 3TLW / f SI/ /OC/NF ) 


As described in Chapter Four, on March 14, 2004, OIPR Counsel 
Baker briefed Judge Kollar-Kotelly about the President’s decision to sign the 
March 1 1, 2004, Presidential Authorization without the Justice 
Department’s certification as to the Authorization’s form and legality, and 
about subsequent changes the Authorization made to the Stellar Wmd 



According to a handwritten letter Judge Kollar-Kotelly drafted to 
R ak er fo llowing this meeting. Baker had informedhciythaf_t^ 

?rai 


The letter also stated that Baker informed her that with these 

Shgmhe Deputy Attorney General agreed to certify the program as to 
form and legality, and that OLC had prepared a new legal memorandum 
regarding the legality of Stellar Wind to replace the November 2001 
memorandum authored by Yoo. ~(TS/ /STLW//SI/ /OC/NF ) 


program, (T3/ /3I//NF) 


Judge Kollar-Kotelly’s letter marked the first time her expectations 
concerning the Department’s use of Stellar Wind information in FISA 
applications was communicated in writing to OIPR. Judge Kollar-Kotelly 

wrote, 


Although the Court has every confidence in the oral 
representations of Jim Baker [and] does not have any reason to 
question his honesty or credibility with the FISC or this judge, I 
am requesting that representations, previously done orally, now 
be put in writing that relate to [Stellar Wind] and FISA 
applications so that there are no misunderstandings. 


I want to emphasize my position which has been consistent 
since I came on the FISC in May 2002, the [Stellar Wind] 
program and FISA applications are to be kept separate, and no 
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information direct or indirect, derived or obtained from [Stellar 

Wind] should be included in FISA applications. Only in this 

way can the integrity of the process and intelligence collected 

through FISA applications be maintained. 

.. (TS / / STEW / / G I / / O C / NF) — 

Judge Kollar-Kotelly also wrote that she would not sign any FISA 
applications that contained substantive information from Stellar 
Wind-generated tips or any applications where the Stellar Wind tip was the 
sole or principal factor for an agency initiating the underlying investigation, 
“even if the investigation was conducted independently of the tip from 
[Stellar Wind] * - (TS / / STLW/ / S I/ /OC/-WF f 

Baker told us that this letter was Judge Kollar-Kotelly’s preliminary 
response to the changes in the Stellar Wind program. Through subsequent 
discussions between Judge Kollar-Kotelly and Baker, and between Baker 
and other Department and FBI officials, a more flexible arrangement was 
reached on scrubbing that addressed Judge Kollar- Kotelly’s concerns 
without imposing an absolute prohibition on including certain Stellar 
Wind-derived information in FISA applications. 347 
(TS/ - /S T hW//SI/ /QQ / h IE ) — 

In short, the scrubbing procedures implemented in March 2004, and 
that continue to the present day, substantially expanded the procedures 
OIPR originally developed in February 2002. 348 In addition to determining 
whether any NSA information contained in international terrorism FISA 
applications was derived from Stellar Wind and whether there was any dual 
coverage, Judge Kollar-Kotelly required the FBI to determine whether any 
facility (telephone number or e-mail address) that appeared in a FISA 
application also appeared in a Stellar Wind report and, if so, whether the 
FBI had developed, independent of stellar ^S^^^ lvestigative interest in 
the facility before it was the subject of anp-^. ; \V ; V'. -I tipper 349 This third 

347 FBI QGC said that it was not until these discussions that the FBI was aware of 
the scrubbing procedures OIPR had implemented in approximately February 2002 after 
Judge Lamberth was read into the Stellar Wind program. (TS/-/SI/ /NF)- 

3>t8 The scrubbing procedures described here apply both to NSA information derived 
from the Stellar Wind program and to information derived from the FISA Court’s PR/TT and 
Section 215 bulk meta data orders. Until mid-2008 when the Stellar Wind program 
officially was closed, leads the NSA developed from the FISA-authorized bulk meta data 
collections were disseminated under the Stellar Wind compartment. 

(TS / / STLW -f f 01/ / 00/ NF) - 

349 As discussed in Chapter Three, Baker did not believe in May 2002, when he first 
discussed the subject with Judge Kollar-Kotelly, that such a scrub was possible. Baker 
told us that by March 2004 he better understood the NSA’s and FBI’s process for 
disse min ating Stellar Wind information and the agencies’ ability to track program-derived 
tips in a timely manner. (TS / /STLW / /SI//OC/NF) 
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The scrub requires NS LB to compile a. list of all “facilities telephone 
numbers and e-mail addresses — that appeared in any draft international 
terrorism FISA applications. 350 This list is compiled as FISA packages 
become ready for filing with the Court and is provided to an attorney in 
NSLB read into the Stellar Wind program. The attorney in turn forwards the 
facilities list to Team 10 at the NSA, Team 10 checks each facility against 
the NS As Stellar Wind reports database to determine whether a listed 
facility is contained in any Stellar Wind reports and, if so, whether the 
facility appeared in the tearline portion of a report that was further 
disseminated to FBI field offices. If both inquiries are positive, Team 10 
notes the date of the relevant Stellar Wind report and Searches the FBI’s 
Automated Case Support System (ACS) to determine whether the facility 
appears in ACS and, if so, the date the facility came to the FBI’s attention. 
Team 10 reports the results of these checks to the NSLB attorney for review. 
(TS / / STI W/ /BT / /CC/ HE) 

The NSLB attorney takes one of two steps at this stage. If Team 10’s 
checks are negative — meaning none of the facilities are contained in a 
Stellar Wind report or contained in information below the tearline of a 
Stellar Wind report - the NSLB scrub attorney notifies the OIPR attorney 
and FBI case agent that the FISA application can be cleared for presentation 
to the FISA Court and that the application can proceed to final processing. 

If both checks on a facility are positive, the NSLB attorney will try to 
determine if there is a basis for the Court to allow the information in the 
application based on the theories, discussed in further detail below, _ that the 
FBI had an independent investigative interest in or would have inevitably 
discovered the facility in question. To determine this, the NSLB attorney 
researches FBI databases, analyzes records, and attempts to craft an 
argument under one of these theories. The NSLB attorney then provides 
this information to OIPR for presentation the Court. If the NSLB attorney 
cannot find a basis for including the information under either of the 
theories, and the facility is not essential to the showing of probable cause 
for the requested FISA coverage, the facility is excised from the FISA 
application, and processing continues. If the information is important to 
the probable cause showing, the NSLB attorney discusses with OIPR 
whether to make the argument to the appropriate FISA Court judge (initially 




Judge Kollar-Ko telly and now, the judge assigned to case) that the facility 
nevertheless can remain in the application. (TS // STLW //SI//OC/NF) 

According to the Deputy General Counsel for NSLB, the argument to 
keep such information in an application is based on “standard Fourth 
Amendment [exclusionaiy rule] analysis.” The “exclusionary rule” generally 
holds that where the government obtains evidence in violation of the Fourth 
Amendment, the court will suppress, or exclude, the evidence from the 
prosecutor’s case-in-chief in a criminal trial. Under the: “fruit of the 
poisonous tree” doctrine, a corollary to the exclusionary rule, any evidence 
obtained directly or derivatively from the government’s improper conduct is 
also excluded. However, there are several exceptions to the exclusionary 
rule, two of which were relevant to scrubbing: independent source and 
inevitable discovery. The independent source exception holds that the 
exclusionary rule does not bar the use of evidence obtained in violation of 
the Fourth Amendment if there is also an independent, legal source for the 
evidence. 351 The inevitable discovery exception applies when evidence 
obtained in violation of the Fourth Amendment would have been obtained 
independently had the illegal search not occurred, which the government 
must prove by a preponderance of the evidence. 352 (U) 

Thus, in the scrubbing context, the issue is whether the Stellar Wind 
information contained in a FISA application should not be excluded, either 
because the FBI had an investigative basis independent of Stellar Wind for 
including the information in the application or because the FBI inevitably 
would have discovered the information in the absence of Stellar Wind. More 
specifically, under the independent investigative basis exception, if Team 
10 ’s search of ACS shows that a facility came to the FBI’s attention before 
the facility appeared in a Stellar Wind report, this fact establishes that the 
FBI has an independent, non-Stellar Wind factual basis to include the 
facility in the application. 353 NSLB Deputy General Counsel Thomas told us 
that in her experience the FBI already is aware of the facility — meaning it 
appears in ACS or other FBI databases - in nearly every instance that a 
facility contained in a FISA application also appears in a Stellar Wind 
report. 


351 See Segura v. United States, 468 U.S. 796, 805 (1984). (U) 

352 See Nix v. Williams, 467 U.S. 431, 443 (1984), (U) 

333 For example, in one case the NSLB attorney’s review of the underlying 
investigative file showed that the FBI had obtained the telephone number at issue in 
response to an NSL Letter, Because the NSL was dated earlier than the Stellar Wind report 
that also contained the telephone number, the FBI had an independent investigative basis 
for including the number in the FISA application. fP S / / STLW/ / SI/ /QC/NF) ... 
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The inevitable discovery exception in the scrubbing context applies 
when Team 10’s check of ACS indicates the FBI was not aware of the facility 
before the date of the Stellar Wind report containing the facility. Under this 
approach, the NSLB attorney attempts to demonstrate to OIPR that normal 
investigative steps in the underlying investigation inevitably would have 
identified the facility in question. The scrubbing attorney analyzes such 
case evidence as close associates and other relationships of the subjects of 
the investigation that could logically lead investigators - through NSLs, for 
example - to the facility contained in the Stellar Wind report. 354 
(TO / / STLW/ / SI/ / OC/Nfi ) 

Until January 2006, when the full FISA Court was read into Stellar 
Wind, Judge Kollar-Ko telly required that all applications the FBI determined 
contained facilities or information that also appeared in Stellar Wind reports 
be cleared with her before being filed with the FISA Court. As she wrote in a 
January 12, 2005,. letter to OIPR, “I want to ensure, that, to the extent 
possible, [Stellar Wind] information is excluded from applications submitted 
to the FISC and that, if it is necessary to include such information, it is 
specifically identified to the FISC as derived from [Stellar Wind] collection 
when the application is presented.” OIPR Deputy Counsel Skelly-Nolen — 
who was read into Stellar Wind on March 12, 2004, but who had been 
involved in the scrubbing process since 2001 - was responsible, along with 
Baker, for coordinating this aspect of the scrubbing process and, when 
warranted, for presenting the argument to the judge that an application 
containing information that was the subject of a Stellar Wind report to the 
FBI should nevertheless be approved for filing. (TS/ /ST - LW//SI/ /OC/N - F f- 

Skelly-Nolen characterized the applications she presented to Judge 
Kollar-Kotelly as either “vanilla” or “non-vanilla.” Vanilla applications were 
those for which Skelly-Nolen could confidently represent that the FBI had 
an independent investigative basis for the facility identified in the 
application that was the subject of a Stellar Wind report (for example, a 
facility the FBI learned of through FISA coverage that pre-dated the Stellar 
Wind report). Skelly-Nolen told us that over time Judge Kollar-Kotelly 
allowed the vanilla applications to be handled telephonically in an 
unclassified manner, a departure from her general requirement that the 
discussions be held in judge’s chambers. Non-vanilla applications typically 
involved those cases that required Skelly-Nolan to demonstiate that the FBI 


354 For example, in one case a telephone number of a particular business did not 
appear in an FBI database prior to the date it appeared in a Stellar Wind report. However, 
the subject of the underlying investigation was the target of an FBI national security 
investigation, and OIPR argued that the telephone number inevitably would have been 
connected to the subject through the "natural course of the investigation," possibly from 
toll records associated with other telephone numbers used by the subject, trash covers and 
open source information, or physical surveillance. fPS/fSTLW / / SI / / OC / NF) 
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inevitably would have discovered the facility in question during the normal 
course of investigation. Skelly-Nolen said these cases were always 
discussed with Judge Kollar-Kotelly in person. - {TS / / STLAV / / 01 / / O C / HP) 

Skelly-Nolen told us that there were instances when Judge 
Kollar-Kotelly requested additional information to support the proffered 
theory for including Stellar Wind information in the FISA application. In 
some cases, Judge Kollar-Kotelly simply struck a line through the 
paragraphs in the filed application that contained the Stellar Wind-derived 
information and annotated in the margin, “This section (strike) not 
considered in evaluation of probable cause,” followed by her signature and 
the date. Skelly-Nolen also said that in one or two cases Judge 
Kollar-Kotelly required that certain Stellar Wind information arguably 
necessary for establishing probable cause be removed from the 
applications. 355 However, in general Judge Kollar-Kotelly accepted OIPR’s 
and the FBI’s assessment that there was a non-Stellar Wind investigative 
basis for the information in question, or that the information inevitably 
would have been discovered even in the absence of Stellar Wind-derived tips 
to the FBI. (TS/ / STLW/ / SI / / OG-/ NF) - 

After operating under the expanded scrubbing procedures for 
approximately 6 months, Judge Kollar-Kotelly agreed in November 2004 to 
allow other FISA Court judges who had not yet been read into the Stellar 
Wind program to handle scrubbed international terrorism applications. 
However, Judge Kollar-Kotelly still required that Skelly-Nolen bring to her 
attention all vanilla and non-vanilla applications so they could be “cleared” 
before being formally filed. As noted above, it was not until January 2006, 
when the full FISA Court was read into Stellar Wind, that Skelly-Nolen was 
able to discuss such cases with other judges. (TS/ - / - S T LW / / SI/ /QC/NF) 

Since that time, the basic scrubbing procedure described above has 
continued. The Office of Intelligence attorney primarily responsible for the 
process told us that each new FISA application that references a facility that 
was disseminated under Stellar Wind is brought to the attention of the 
judge assigned to the case. 356 However, with limited exceptions, the FISA 
Court judges do not require that the government inform them of renewal 
applications that contain such facilities so long as they were previously 
brought to the Court’s attention in the initiation application or prior renewal 
applications. The Office of Intelligence attorney told us that the government 


355 According to Skelly-Nolen, Judge Kollar-Kotelly nevertheless allowed OIPR to file 
these applications and approved them. - (TS / / S - F - LW / / SI - / / - QC / - NF - ) - 

356 The Office of Intelligence Policy and Review (OIPR) became a part of the 
Department’s National Security Division, which was created in September 2006. As of April 
2008, OIPR was renamed the Office of Intelligence. (U) 
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relies on the independent investigative interest theory in the majority of 
cases in which it seeks to keep a facility in an application. The attorney 
also said that from the perspective of the Office of Intelligence the scrubbing 
process is more manageable today than in the past because the process is 
better organized, additional personnel have been read into the program, and 
the FISA Amendments Act of 2008 extended the period of time the 
government must bring emergency applications to the FISA Court from 72 
hours to 7 days. However, from the FBI’s perspective, the scrubbing 
process continues to be burdensome and requires a significant expenditure 
of time and other resources. (TS / / STLW / - /SI - / ■■■/ OC/NF-)- 


IV„ Impact of Stellar Wind Information on FBI Counterterrorism 
Efforts 

This section examines the impact of the information obtained from 
Stellar Wind on FBI counterterrorism efforts. It first provides statistics 
concerning the number of tippers from Stellar Wind information - 
tele^o^b-mail, aiid content - disseminated to FBI field offices through 
the ] Tjj process, Next, it describes how FBI field offices generally 

j tippers and the typical results of the investigations. 
This section then summarizes two statistical surveys of meta data tippers 
the FBI conducted in 2006 to assess the value of Stellar Wind to FBI 
operations, and describes observations about the program’s value provided 
to us by FBI officials and employees in OIG interviews and contained in 
documents the O IG ob tained during the course of this review. Finally, the 
section examines 1B§ FBI international terrorism investigations commonly 
cited as examples of Stellar Wind’s contribution to counterterrorism efforts 
in the United States. fFS/ / STLW/ /S i // OC/NF) 
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A. Stellar Wind 


Statistics 
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We reviewed FBI and NS A statistics relating to the Stellar Wind 
program. According to an NS A docu ment, from Octo ber 1, 2001, to 


February 28, 2006, the NS A provided 


_ telephone numbers and 
e-mail addresses under the Stellar Wind program. The FBI disseminated 
most of these as tippers to field offices. Chart 6. 1 depicts the distribution of 
the telephone numbers and e-mail addresses the NSA provided the FBI by 
type. ~ (TS/ / STLW //SI//QC/ NF) . 
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As described in Chapter Three, the NS A provided ratings, or 

for each telc P hone number and e-mail address to help 
the FBI prioritize the tippers being disseminated to field offices. The FBI 
defined the rankings in ECs disseminated to field offices in the following 


manner: 



ECs until early 2003. At that time, Team 10 began to make independent 
assessments about tippers’ priority for the that basis, and 

generally discontinued including the ratings in PMD" V j 1 ECs, As 
discussed in this chapter, Team 10 usually set Action leads for telephone 
numbers and e-mail addresses the FBI did not already know and 
Discretionary leads for those the FBI was aware of in connection with closed 
or ongoing cases. (To/ / 3TLVV f / 31/ / OC/NF) 

We could not compare the relationship between the NSA’sHpiH 
I^HHand the FBI’s leads because the FBI did not maintain statistics 
"SShe lead type for each tipper that Team 10 disseminated. However, in 
connection with our visits to the FBI’s Detroit and Seattle field offices, we 


leads sent 




1 

mm I 

? : .^sHss3 


Actioj 

V: 52%. 


to the Seattle field office, | : ~~ 1 | j as Action leads. These figures, 

taken together With the fact that only 5 percent of the meta data leads the 
NSA TMgvkied the FBI from October 1, 2001, to February 28, 2006, were 
rated BH. indicate that FBI field offices were required to investigate a 
substantial volume^^^^^^^^^mbers and e-mail addresses that NSA 
analysts had •ratedBI^M^^^Hiin terms of their connections to 


CHART 6.2: Percentage of Lead Types for Detroit and Seattle 
{January 2001 to May 2007) |S#WF) 

(Chart below is SECREW^EORW). 


DETROIT 


SEATTLE 







353 a “lead” in these figures does not equate to a single telephone number or e 
s; each®lilM3lead could contain several telepho ne n umbers or e-mail 
qpss Fnr examcle. the Detroit field office receivedjwHwmi in 2005 containing 









-iPffm- b7E 

FBI. field office^wgrenotrequired to investigate eveiy tipper 
disse minated unde r f" '■•'I'frif IfefrTiuhH ~ Rather, the type of lead that the ^ 

BHeC assigned - Action, "Discretiongr^^^^yr Information - governed a 
field office’s response to a tipper. 360 ~dl conten t tippers, which 


359 As discussed in Chapter Three, the practice under the 
first several weeks of the Stellar Wind program was to set Action 
number tippers. This nra rtire urns modified 'when 


all tel 



in the 
hone 
:ipper 


[lU/7UTLW//h 


360 An Action lead instructs a field office to take a particular action in response to 
the EC. An Action lead is ‘'covered” when the field office takes the specified action or 
conducts appropriate investigation to address the information in the EC. A Discretional y 
lead allows the field office to make a determination whether the information provided 
warrants investigative action, A field office that receives a “For Information lead is not 
etoected to take any specific action in response to the EC, other than possibly loute the 
* (Cont’d.) 
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provided information derived from communications of telephone numbers 
and e-mail addresses under surveillance, generally assigned Discretionary 
or For Information leads. The information in these tippers usually related to 
individuals already under F BI investigati on and was provided to the agents 

. . „ HHBBBBBBn »t $ i . . . • . 


responsible for those cases. 


e-mail address tippers generally 


assigned Discretionary leads to field offices unless the information was 
particularly urgent. As noted above, content and e-mail addres s tippers 
accounted for a comparatively small portion of the I. .-.?>• V-V-.: § -1 tippers 
disseminated by Team 10. (TO//STLW/-/3I//OC/NF)- - 

The vast majority of FBI investigabve activity related to Stellar Wind 


information involved responding tomm 




telephone number tippers 


Lv 


that assigned Action leads. Team 10 generally assigned Action leads for 
telephone numbers that the FBI did not previously know or that Team 10 
otherwise deemed a high priority, such as a number that had a relationship 
tt^m^rFBI investigation. 361 From approximately September 2002 (when 
BHHHMwas created) to July 2003, Action leads instructed field offices to 
obtain subscriber information for the telephone numbers within its 
jurisdiction and to conduct any “logical investigation to determine terrorist 
connections.” However, some agents complained that these Action leads 
lacked guidance al^thowto make use of the tippers, particularly given 
concerns that the HBHBBBjHB 'communicationS provided insufficient 
predication to open national security investigations. 
tTS/ /B f fbW f/ Biy / - ee / N - F ) 

Two changes in 2003 addressed some of these complaints. First, in 
July 2003 the CAU assumed responsibility from field offices for issuing 
NSLs, as we discussed in Section II above. Second, in October 2003 the 
Attorney General issued new guidelines for FBI national security 
investigations that creat^^^gg^glgggg^l^stieatiirfi .a ctmb L ca fled a 
“threat assessment.” 362 
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communication to the office personnel whose investigations or duties the information 
concerns. — (S//NF ) — 

361 Discretionary leads were assigned to telephone numbers that already were 
known to the FBI, meaning the number or the number's subscriber was referenced in an 
active FBI investigation. These leads identified the case number of the related investigation 
and advised receiving field offices to “use the information as deemed appropriate” to bring 
the information to the attention of the appropriate case agent. (8/ /NPf — 

3<w. As noted earlier, the October 2003 guidelines, entitled Attorney General’s 
Guidelines for FBI National Security Investigations and Foreign Intelligence Collection (NSI 
guidelines), replaced the Attorney General Guidelines for FBI Foreign Intelligence Collection 
and Foreign Counterintelligence Investigations. In September 2008, the Attorney General 
issued Guidelines for Domestic FBI Operations that replaced the October 2003 NSI 
guidelines with respect to domestic operations. The September 2008 guidelines use the 
term "assessment” instead of “threat assessment.” (U) 
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number tippers instructed field offices to conduct threat assessments. 
(TG / / GTLW - / / 31/ / OC / NP) ~ 


During our revie w, we visited the Detroit and Seattle field offices to 
review their handling off • Pleads. In addition, we interviewed 


several supervisory special agents at FBI Headquarters who had experience 
handling the leads in their respective field offices before being reahmtothe 
nrngrarh,' In general, these agents 1 and analysts’ experience with ilWHfi 
leads was unremarkable. A threat assessment conducted by these 


agents and analysts typically involved querying several FBI, public, and 
commercial databases for any information about the tipped telephone 
number, and requesting that various state and local government entities 
conduct similar queries. Sometimes these queries identified the subscriber 
to the telephone number before the CAU obtained the information with an 
NSL. In other cases, the threat assessments continued after the field office 
received the- NSL results.^ (TS/ /STLW/ / SI//QC/NF) — 



Examples of the databases utilized in their threat assessments 

the Automated Case Management System 


be extensive and include personal information not only 
about the subscriber to the tipped telephone number, but also about 
individuals residing in the subscriber’s residence or other acquaintances. 

In other cases, checks were negative or revealed little information about the 
number or the subscriber. (S/ /NFfr - 
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303 We were told that it sometimes- for field offices to receive 

subscriber information from the CAU. A Team TO supervisor said field offices frequently 
contacted the CAU about the status of outstanding NSLs because the usefulness of threat 
assessments conducted on a telephone number were limited without the identity of the 
subscriber. - (□/ / K~P )~ 
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The agents and analysts said they reviewed the results of these 
database checks to determine whether additional investigative steps under 
the threat assessment were warranted or whether there was predication to 
open, a preliminary inquiry. None of the agents we interviewed c buld^rec all 
initiating any investigations based on a thi ^b asgg^m.ent of an 
tipper. 364 They said they frequently closed ^fKw gffigfg leads after 
conducting a threat assessment interview of the subscriber and determining 
that there was no nexus to terrorism or threat to national security. 
Alternatively, the leads were closed based solely on the results of database 
checks. -{TS//SI//NF)-- 

Under the Attorney General ’s October 2003 national security 
investigations guidelines, 


bl,b3, 
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Under 


agents were not permitted to explain to subscribers how they 
obtained tire information that caused them to seek an interview. Instead, 
agents simply asked subscribers about their contacts in certain countries 
and with specific telephone numbers. Agents told us that subscribers 
generally consented to these interviews and were cooperative and 
forthcoming. In a few cases, subscribers refused the request or sought the 
advice of counsel. 366 -f Pfr/ /OTLW/ / - S1//QC/NF) - 
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3G4 p r i or to the CAU’s July 2003 decision to assume responsibility for issuing NSLs, 
agents in FBI field offices often opened investigations in order to issue NSLs to obtain 
subscriber information. These eases usually were closed after the agents conducted 
investigations and determined the domestic telephone number tipper did not have a nexus 
to terrorism. (S/'/HF) 

365 On September 29, 2008, the Attorney General issued new guidelines for 
domestic FBI operations, w hich includes national security investigations. These guid elines 


Compare b7E 

Attorney General’s Guidelines for Domestic FBI Operations, Section II. A.4.f. (September 29, 
2008), with Attorney General’s Guidelines for FBI National Security Investigations and 
Foreign Intelligence Collection, Section II. A. 6. (October 31, 2003). (S//NF) 

3CC Several of the threat assessment interviews that agents described to us and that 
we reviewed in FBI documents provided examples of how some domestic telephone 
numbers appeared on their face to be in contact with an individual involved in terrorism. 

In the Seattle field office, several interviews revealed that the foreign telephone calls placed 
to domestic numbers were made using a pre-paid telephone service from local stores 
because the callers, often relatives of the domestic contacts, did not have telephone service 
at their residences. Thus, while the intelligence indicating that an individual involved in 
terrorism used the foreign telephone number might have been accurate, the number also 
was used by individuals about whom there was no reason to believe were involved in 
terrorism. • -(TO - h/STLW// SI / / QC / NF) 
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FBI field offices were required to report the results. of the threat 
assessments to the CAU. In most of the ECs we reviewed, the field offices 
reported all of the information that was located about the telephone 
numbers, including the details of any subscriber interview's, and then stated 
that the office determined the tipped telephone number did not have a 
nexus to terrorism and considered the lead closed. Much less frequently, 
field offices reported that a preliminary investigation was opened to conduct 
additional investigation. 367 Regardless of whether any links to international 
terrorism were identified, the results of any threat assessments and the 
information that was collected about subscribers generally were reported in 
communications to FBI Headquarters and uploaded into FBI databases. 


1 * 


C. 






, 


Meta Data Tippers 


The FBI made several attempts, both informal and more formal, to 
assess the value of Stellar Wind to FBI counterterrorism efforts. The first 
was an informal attempt by the FBI’s OGC. FBI General Counsel Valerie 
Caproni told us that in early 2004 she spoke with the CAU Unit Chief and 
the Section Chief for the Communications Exploitation Section about trying 
to assess the value of Stellar Wind information. According to Caproni, the 
two managers stated that based on anecdotal and informal feedback from 
FBI field offices, the telephony meta data tippers were the most valuable 
intelligence from the program for agents working on counterterrorism 
matters. However, Caproni told us it was difficult to conduct any 
meaningful assessment of the program’s value in early 2004 because FBI 
field offices at that time were not required to report to FBI Headq uarters th e 
invest igative results of the Stellar Wind leads disseminated undcr Pu. 1 
rviltidl FBI Headquarters did not make such reporting mandatory until 
October 2004. As a result, Caproni’s discussions with the FBI managers did 
not result in any written assessment of the program. 

(TS / / STLW/ / SI/ / QC/ NF)— 


307 The CAU advised field offices that investigative feedback about| 


tippers was important because it informed the “reliable source’s” (the NSA’s) assessment of 
whether to continue analyzing the “foreign entity” that caused the tippers to be 
disseminated. An NSA official told us that such information was also important to 
improving the NSA’s analytical process, but he said it was sometimes difficult to obtain 
such feedback, A CAU Unit Chief told us that the NSA expressed particular concern about 
insufficient feedback from the FBI regarding investigative resu to the tippers’ 

nexus to terrorism. He said this was a difficult situation in that fj||| professed to 

be sending out high value information about known links to terrorism,” and it was 
"uncomfortable” to receive little feedback from field offices other than, “You’re sending us 
garbage.” Members of Team 10 told us that efforts to improve field office feedback over time 
had mixed results. (TS/ /STLW/ /Sly /QGfN - 14 - 
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The FBI’s second informal assessment of the value of Stellar Wind 
came after the December 2005 New York Times articles that publicly 
disclosed the content collection aspect of the Stellar Wind program. Caproni 
said that in preparation for Director Mueller’s testimony at congressional 
hearings in 2006 on the issue, she attempted to evaluate the Stellar Wind 
program. Caproni stated that because NSA Director Hayden asserted 
publicly that the program was valuable, she wanted Mueller’s testimony to 
identify, if possible, any investigations that illustrated Stellar Wind’s positive 
contribution to the FBI’s counterterrorism efforts. Caproni stated that this 
effort was complicated by the fact that Mueller’s testimony would be limited 
only to the aspect of the program disclosed in the New York Times article 
and subsequently confirmed by the President - the content collection 
basket. (TS/ / STLW - / / SI / / QC/ N - F ) ~ 


As discussed above, Caproni said that FBI field offices did not find 
this aspect of the prog ram to be as useful as the telephony meta data, 
primarily because! 

[ was comparatively small and the FBI had FISA coverage on 
many of these already. Caproni told us that ultimately she was able to 
identify “a couple” of content tippers that contributed to FBI investigations, 
but she commented that there were not many. (TS//8TLW// SI-/ / QG-/N-F) 


The FBI subsequently conducted two more efforts to study the Stellar 
Wind program’s impac^^^fpperati^ss, both in early 2006. The first 
study sampled the fc? ' :: • : : J 7 • ' tippers the. FBI had teceiy | to ft fa 
Stellar W ind from 2001 through 2005. The second study reviewed! 

. - '* : -it ■ -i r» a , _ j- VS ir\ A 


i e-mail tippers the NSA provided the FBI from August 2004 through 
January 2006. In both of these studies, the FBI sought to determine what 
percentage of tippers resulted in “significant contributions] to the 
identification of terrorist subjects or activity on U.S. soil.” We describe in 
the next sections the findings of these two studies. 

(TS// STLW/ /SI/ /OC/NF) 
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Early 2006 Survey 
Meta Data Tippers 


Telephony and E-Mail bl, b3, b7E 
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Following the December 2005 New York Times article publicly 
disclosing the content collection aspect of Stellar Wind, additional members 
of the Senate and House Intelligence Committees were read into the 
program. During this time, the NSA provided to cleared members of 
Congress substantive briefings about Stellar Wind, and the FBI was asked 
to testify about its participation in the program. In preparation for these 
briefings and testimony, the FBI sought to quantify the value of Stellar Wind 
intelligence for FBI counterterrorism operations. The CAU conducted a 
statistical study for this purpose, and in May 2006 the FBI provided a copy 
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of the statistical report to the Senate Select Committee on Intelligence. 
(TO / ■/ GTLW/ /SI//OC/ WFf 


conducted during a 1-week period in January 2006, 
sampled ! ' f unique telephone numbers and e-mail addresses the 
NS A provided the FBI from the inception of the Stellar Wind; program 
through 20 05. 368 The study sought to determine what percentage of the 
tippers resulted in “significant contribution [s] to the identification of 
terrorist subjects or activity on U.S. soil L” Working with an FBI statistician, 


. •• ' - ~ ' 



the CAU determined that 
would be required to obtain statistically significant results. 
- (TS/ / - STLW// - SI - / ■ / O C / N F)- 


rartdomly selected tippers 
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Approximately 30 analysts fro^^heFBI’s Counterterrorism Division 
were assigned the task of reviewin g^BM^M tinners to determine the: 
disposition of each. 369 The analysts sought to determine whether a 
particular tipper made a “significant” contribution to FBI counterterrorism 
efforts. For purposes of the study, a tipper was considered ‘‘significant if it 
led to any of three investigative results:: the identification of a terrorist, the 
deportation from the United States of a suspected terrorist, or the 
development of an asset that can report about the activities of terrorists.” A 
tipper that led to a field office opening a preliminary or full investigation was 
not considered “significant” for purposes of the study. 

(TS / /BTLWy/SI/ /OC/NP ) 
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The analysts researched each tipper’s disposition in investirative__ 
recor ds contained in FBI electronic databases, beginning with the hfhyhj 
1B.EC that disseminated the tipper to the field. If an analyst concluded 
based on this research that a tipper was significant, a second analyst who 
was familiar with the Stellar Wind program further reviewed that 
determination. If the CAU analyst agreed with the initial finding, the tipper 
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ttbiyjP A had provided t heFBj 
were duplicates. 


include content tippers. (T S - / - / STbW / /SI//OC / N . E ) 


363 According to the CAU 
the Inception of Stellar Wind, bu 
total number of uni 


lers since 
was the 


The study also did not 


369 Most of the analysts were not re 
that the study concerned the disposition of 
by the analysts, approximately 12 percent were e-mail addresses, a figure consistent with 
the overall tipper breakdown between e-mail addresses and telephone numbers. 
f P S// STLW/ /SI'/ /OC/ NF) 


Jptellar W in^^ro gr am and were told 
1 leads. ( | Jt 
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and supporting information was presented to the CAU Unit Chief for a final 
review. 5 ? 0 ,(TS./ / STLW/ 1 / SI / / OC/~m 



figure to the entire 
could expect to fin 


1.2 percent, 


js methodology, the study found that| 

tippers were “sigm&ant.” The study extrapolated this 
ulatiorx of IllIB tippers and determined that one 

tippers the NS A provided the FBI 



under Stellar Wind were significant. "(TS / / ST LW / / SI / / OC /NFj - 



The reportdocumenting the study’s findings included brief 
descriptions oi^^^H^significant” tippers. For example, according to the 
report, one tipper led to the opening of a full investigation that developed 
evidence that the user of the tipped e-mail address had “definite festio__ 
terrorism.” The user was arrested and pled guilty to charges of 

I Another tipper led to the identification of an individual who. 


Several of the “significant” tippers related to ongoing FBI 
investigations. For example, information from one tipper designated as 
significant was already known to the relevant FBI field office, which had an 
investigation o ngoing concer ning a subject associated with the tipper prior 
to receiving BC. According to the study’s brief description of 

the case’s significance, the investigative file stated that the tipper was “very 
beneficial in the on-going investigation” by connecting the subject to 
terrorism, without describing that connection. Another tipper caused a field 
office to change a prehmmar^nvestigatior^^L full investigation regarding 
the possible illegal ^- , * - - - ' r - ~j The tipper indicated a 

connection betweer^naorth^u^ect^tthepreliminary investigation and 
a known terrorist. (TS / / STLW/ /SI/ - / OC . / NF) — 


The study also found that 28 percent of tippers were never 

disseminated to FBI field offices for investigation. According to the report, 
the CAU filtered out these tippers based on “lack of significance” when they 
were first provided to the FBI by the NSA. These tippers were deemed 
non-significant for purposes of the study. In addition, the study found that 
for 22 percent of the sample tippers, FBI field offices did not report any 
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370 According to a CAU analyst closely involved with the study, establishing a fairly 
“tight” criteria to identify “significant” tippers was necessary in order to obtain statistically 
significant results within the one-week time frame the CAU was given to complete the 
review. The analyst told the OIG that analysts initially applied a broader "significant” 
standard in their reviews of the tippers, but that it immediately became apparent that a 
stricter standard was required. The Unit Chief for the CAU told the OIG that the definition 
of “significant” ultimately used for the study was reached by consensus among 
Counterterrorism Division operational and analytical personnel. (S/ /OC/N - P} — 
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NSA continued to provide e-mail addresses to the FBI in Stellar Wind 
reports. (TS/ /STLW/ / SI/ /OC/N - F - ) 

This second study, which reviewed each e-mail tippers the 

NSA provided the FBI from August 2004 through January 2006, applied the 
same methodology for assessing "sighifica:^^^^^^^gas used in GAU: s first 
study.. The second study found that none |^HB^ge-m ail tippers was 
“significant” under this standard. The report noted, however, that many of 
the investigations related to the reviewed e-mail tippers Were still ongoing. 

In addition, the study observed that some of the tippers reviewed had only 
recently been disseminated to field offices for investigation and that it Was 
possible investigation of these tippers had not been completed. 

(T.u/ / C1TT ,w / / SJ//DC/NE) 

D. FBI Judgmental Assessments of Stellar Wind Information 


To attempt to further assess the value of Stellar Wind information for 
the FBI, we interviewed FBI Headquarters officials and employees who 
regularly handled Stellar Wind information. We also ^h^rviewed personnel 

in FBI field offices who were responsible for handling !^ J tippers. 

We asked these witnesses for their assessments of the impact of Stellar 
—“““‘I information on FBI counterterrorism operations. We 


Wind or .. m 

also recognize that FBI .officials and^^dfe other than those We interviewed 
may have had experiences ^nfh— jj—^differcnt than those summarized 
below. (TS / / STLW/ / SI / / Q C / N - F| 

The members of Team 10 and its predecessor! 


were strong advocates of the program and stated that they believed it 
contributed significantly to FBI international terrorism investigations. 
Several claimed that program tippers helped the FBI identify previously 
unknown subjects, although they were not able to identify for us any 
specific cases where this occurred. Other witnesses cited the FBI’s 
increased cooperation with the NSA on international terrorism matters as a 
side benefit of the Stellar Wind program. 373 (TS / /ST-fcW / / SI/ / OC/NF) 
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FBI officials and agents from the International Terrorism and 
Operations Section (ITOS) expressed a more moderate assessment of Stellar 
Wind. None of the ITOS officials we interviewed could identify significant 
investigations to which Stellar Wind substantially contributed. However, 


373 FBI Deputy General Counsel Julie Thomas also said that Stellar Wind helped 
improve the relationship between the FBI and CIA. She said the program provided an 
opportunity to demonstrate the “interoperability of different agencies,” and based on her 
experience dealing with program-related matters the relationship between the FBI and the 
NSA was “better now than it has ever been.” (TS / / STLW /-/ -S I/ / . Q C V - NF) 
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as compared to other counterterrorism leads the office received because 
they did not provide sufficient information for him to prioritize the leads. 374 

Anoth er supervisory special agent expressed a similar assessment of 
stating that 'lie felt the project “perverted the logical orKiri^of 
taski ng.” He said that absent the leads’ special status as part o f BBl||Sl 
BHB a very low percentage of the tippers would have been considered 
priority matters. He told us that he did not have the freedom to prioritize 
th e leads in th e manner he felt was warranted by the information provided 
in . JiiSl E C s:. (TS/ /SI/ /NF 4- 


Field office agents who inv estigated fe i y tv f gffl I ^ eac ^ s a ^ so were critical 
of the lack of details contained inflHHHl l ECs about the nature of the 
terrorist connection to the domestic contact, or about the contact itself, 
such as the duration or frequency of the calling activity. Some agents we 
inter viewed said th ey also occasionally were frustrated by the prohibition on b1, 
information in any judicial process, such as in FISA b3, 

applications, although none could identify an investigation in which the b7] 

restrictions adversely affected the case — (TS / /ST - LW / / SI/ / OG /N - P ) — 

Most of the agents we interviewed viewed§|§§||§||| 1 ippers as just 
another type of lead that required appropriate attention, and the agents bl > 

generally did not hand le the leads with any greater care or sense of urgency b3 > 
than non-iSflrhtl'S^ counterterrorism leads. (TS/ /SI/ /NF)- b7E 


Moreover, none of the agents wednteiwiew e d identified an 
investigation in their office in which ^^^^lill played a significant role, 
nor could they recall how such a tipper contributed to any of their bl, b3, 

internationa l terrorism cases. Nevertheless, the agents generally viewed b7E 
l~ ^iliSi tippei-s as a potentially valuable source of information, noting 
that the information developed from the investigations of tippers might 
prove useful in the future. (TS/ / ST/y-NF) 

Agents also stated that through the threat assessmer n intemews t hey bl b3 
conducted of the subscribers to tipped telephone numbers , HWli .. I b7b 
"opened a window” to populations within the field offices’ jurisdiction that 


37-1 The supervisor stated that lBBMllB leads had little investigative value to his 
office. First, he said the leads did not provide enough detail about the reliability of the 
information being provided. Such details might include, for example, what other 
individuals had access to the foreign telephone allegedly used by someone involved in 
international terrorism, and how many calls were made from that number and for what 
durations. These details would help evaluate the threat represented by the foreign - — 
number’s contact with the tipped domestic number. Second, the supervisor said the 1 | 
jjg§B tippers lacked direction about what the office should do with a tipped number after a 
threat assessment has been conducted. (TS//SI//NF)” 



In 2007, FBI Deputy Director John Pistole briefed the Senate Select 
Committee on intelligence concerning the FBI’s participation in the Stellar 
Wind program. A document prepared in connection with that briefing 
addressed, among other subjects, the program’s value in FBI national 
security investigations. The document stated, 

[Successful national security investigations are rarely the result 
of a single source of information. Rather they occur after 
exhaustive hours of investigation and the use of legal process in 
which bits and pieces of intelligence from many sources are 
gathered and combined into a coherent whole. The success or 
effectiveness of any intelligence program - whether Stellar 
Wind . , . or anything else - is sometimes difficult to assess in 
the abstract because of that blending of multiple strains of 
intelligence and because success should never be measured 
only in terms of terrorist plots that have visibly been disrupted, 
but also in plots that never formed because our investigative 
actions themselves had a disruptive effect. (Italics in 
original.) 375 (TS/ / 3TLW / / SI / /' Q C / NF) , 

We interviewed FBI Director Mueller in connection with this review 
and asked him about the value of Stellar Wind to the FBI’s counterterrorism 
program. FBI Director Mueller told us that he believes the Stellar Wind 
program was useful and that the FBI must follow every lead it receives in 
order to prevent future terrorist attacks. He said “communications are 
absolutely essential” to this task and called meta data the “key” to the FBI’s 


375 A "talking points” document the FBI drafted for Director Mueller also expressed 
this view. The document stated: 

[The] impact of any single piece of intelligence or program is difficult to 
quantify. Combination of various information, including humint, sigint, and 
elsur, is necessary to address the global threat. Accordingly, it is not 
possible to make an unequivocal “but for” connection between a tip and any 
particular FBI investigation that has resulted in a seizure or arrest. 

However, the information has amplified, corroborated and directed FBI 
investigative resources. (TO/ / S'TLW f /'SI f / OC/ NF) 
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communications analysis. Mueller also .stated that to the extent such 
information can be gathered and used legally it must be exploited and that 
he “would not dismiss the potency of a program based on the percentage of 
hits.” Asked if he was: familiar with any specific FBI investigations that 
represent Stellar Wind successes, Mueller said that as a general matter it is. 
very difficult to quantify the effectiveness of an intelligence program without 
“tagging” the leads that are produced in order to evaluate the role the 
program information played in any investigation. fTS/ / STLW / / SI/7'OC/l'IF) 

We also asked Mueller about the issue of allocating finite FBI 
resources to respond to Stellar Wind leads. Mueller said that in the period 
after the September 1 1 terrorist attacks, the FBI remained in a state of 
continuous alert for several years. Mueller stated that he understood the 
President’s desire to take every step to prevent another terrorist attack, and 
believes that it Would be wrong not to utilize all available capabilities to 
accomplish this, so long as it is done legally. (TS . / . / STIW /. / ST / / .. QC . / . NF) 

Mueller also commented on media reports regarding FBI agents’ 
frustration with the volume of gm^^^leads. For example, articles 
described complaints of unidentified FBI field agents regard ing the lack of 
information in the tippers they received under Ffff^'if kill! and how the bl, b3, 
high volume of tippers necessitated devoting significant resources to what b7 J ; 
were described as “dry leads.” 376 Mueller said that the agents’ frustration 
was similar to that expressed about other sources for the thousands of leads 
the FBI received after September 11, such as calls from citizens. Mueller 
stated that he understood the frustration associated with expending finite 
resources on numerous leads unlikely to have a terrorism nexus, but said 
that his philosophy after September 1 1 was that “no lead goes 
Unaddressed.” Moreover, he stated that frustrations can result from any 
counterterrorism program. "(§7^4^- 


We also interviewed Kenneth Wainstein, the first Assistant Attorney 
General for the Justice Department’s National Security Division, which was 
created in September 2006. Wainstein told us that he was aware of “both 
sides” on the question of Stellar Wind’s value. He also said that he heard 
the government had not “gotten a heck of a lot out of it, but noted that NSA 
Director Hayden and FBI Director Mueller have stated that the program was 
valuable (S/ /NF ) — 


Hayden told us that bgy|||j 
worthwhile and successful. 



376 See, e.g., Lowell Bergman, et al., “Domestic Surveillance: The Program; Spy 
Agency Data After Sept. 11 Led F.B.I. to Dead Ends," The New York Times, January 17, 
2006. (U) 
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were only “narrow' threads” and that the idea was to help build the FBI’s 
intelligence base. Hayden also observed that the enemy may not have been 
as embedded in the United States as much as feared, but said that he 


believes Stellar Wind helped determine this. ~(T3 / / STLW f /■SI / / 00/ NF ) 


E. Examples of FBI Counterterrorism Cases Involving Stellar 
Wind Information 


As part of our review, we sought to identify specific FBI international 
terrorism investigations in which Stellar Wind information was used and to 
describe the information’s specific contributions to the investigations. We 
agree with FBI officials that this is a difficult task in view of the nature of 
these investigations, which frequently are predicated on multiple sources of 
information. To the extent Stellar Wind tips played a role in an 
investigation, the tips could be one of several sources of information 
acquired over time and used by the FBI to pursue the investigation. 
Moreover, the FBI agents and analysts we interviewed during our review 
could not say that “but for” a Stellar Wind tipper a given investigation would 
not have been productive, and they were unable to recall specifically how, if 
at all. Stellar Wind intelligence may have caused their investigations to take 
a particular direction. 



diffen 


Our review did not seek to describe Stellar Wind’s impact on each FBI 
field office, and we recognize that FBI officials a nd agents oth er than those 
we interviewed might have had exp eriences with 
those summarized in this chapter. 


Because such reporting was not disseminated to FBI field offices under 

. ■. ' ■ ny contribution the information might have made to 

investigations FBI personnel we interviewed were familiar with might not 
have been accounted for in our questions about Stellar Wind and 
information. - (TBy - ASTLW/-/Sl/ - / OC / NF) 
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In view of these difficulties, we examined several investigations 
frequently cited in NSA and FBI documents the 01 G obtained during this 
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review as examples of Stellar Wind information that contributed to t^fiBI’s 
counterterrorism efforts. 377 For these investigations, we examined 1 11111111 1 81 


aapJt ECs, FBI Letterhead Memoranda describing the status of investigative 
activities in specific cases. Counterterro rism Division responses to OIG 


questions about the role of j 


in specific investigations, 


government pleadings filed in international terrorism prosecutions, and FBI 
briefing materials. 378 (TS//STLW/ / SI/ / OC/ - N -P) 


bl, 

b3, 

b7E 



377 As noted above, the FBI was not the only customer of Stellar Wind information. 
The CIA and the National Counterterrorism Center also received Stellar Wind reports 
potentially relevant to their operations. Pursuant to a directive in the FISA Amendments 
Act of 2008, Intelligence Community OIGs are examining the impact Stellar Wind had on 
their respective agencies or if Stellar Wind information contributed to their agencies 
operations. (TS / / STLW / /SI / / OC/ N-F )- 

373 The briefing materials were prepared by the FBI’s Communications Exploitation 
Section (CXS) shortly after aspects of the Stellar Wind program were publicly revealed in a 
series of New York Times articles in December 2005. The briefing materials were prepared 
at the direction of FBI General Counsel Valarie Caproni, who anticipated that Director 
Mueller and Deputy Director Pistole would be called to testify about the program. These 
briefing materials were intended to help prepare Mueller and Pistole for their testimony. 
The briefing materials include summaries of specific cases relating to Stellar Wind 
information that were highlighted by the NSA. (TS/ / STLW /-/ SI-/ - / OC/ N F) — 
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mis Irifcfinatloii gensreted 


gsulted in the FBI initiating investigations of 
Hi! to identify any involvement in ten^ra, I 
most cases, the FBI conclude d that the individuals’ connectionj§j|jjj^j|w£ 
not related to any involvement in terrorism. However, in one case FBI 

individual was in contact with additional 

involvement in terrorist activities . 381 In another case, the FBI 
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returned to the United 


it is noted that at the hmrj 
i had FISA coverage oitHBI 


According to the document; 


FBI briefing materials state that the- FBI first began surveillance of an 

~ Through open 


individual later determined to be misidentified] 
source investigation, the FBI obtained the telephone number of the 
misidentified subject and was granted emergency FISA authority on that 
number. FISA surveillance was : initiated on the telephone believed to be 


On| ; the FBI employees located at the NSA (Team 10) 

submitted a request to the NSA for call chaining analysis and consideration 
for Stellar Wind “tasking,” or content collection. The NSA initiated content 
collection on the erroneous telephone number the same day. Contact 
chaining on the telephone number did w *th any 

knovvh terrons^ssociated numbers. On jMW ^ Bj ■ it was 

Hftprminpfl not using the telephone number tasked and 

chained under Stellar Wind authority cem||cngS/^uthorizec 

electronic surveillance of the number^BL’ fH ] By ongoing 

physical s urveillance c onfirmed that the telephone number believed to be 
associatedEWHESIhad been misidentified. (Ta//3TLW//OI//OC/HP)- 


:^J“has provided a 


An FBI document stated that sine 
wealth of intelligence to the FBI and the Intelligence Community,” and tha 
the intelligence^Bprovided has been disseminated to intelligence services| 


337 a CXS intelligence analyst who drafted the summary 
for the CXS briefing materials told she concluded that the FBI "probably 

would have figured out even tu ally" based or 
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The FBI created the ||||^ |j^| ||j g| ] project to disseminate Stellar Wind 
information as leads to FBI field offices and assigned the CAU’s Team 10 to 
the NS A to work on Stellar Wind full-time for this purpose. We found that 
the co-location improved the FBI’s knowledge about Stellar Wind operations 
and gave the NS A better insight about how FBI field offices investigated 
Stellar Wind information. We Were told these benefits translated to 
improvements in the Stellar Wind report drafting process, and by extension, 


One of th e changes th e FBI implemented to attempt to improve the 
investigation o f ' "Tvi Tad s was to make FBI Headquarters-based 
CAU, instead ofthehcldoffices, responsible for issuing National Security 
Letters (NSL) to obtain subscriber information on tipped telephone numbers 
and e-mail addresses. This m e asure. initia ted in July 2003, was intended 
to address agent concerns that j - j leads did not provide sufficient 

information to: initiate national security investigations, a prerequisite under 
Justice Department investigative guidelines to issuing NSLs. 


However, we found that the CAU issued the NSLs from the f ' | 

control file, a^^^^^ative file created in September 2002 to ieiwe m a. 
repository fbi ^^fjfeM a'elated communications between FBI 
Headquarters and field offices. Issuing the NSLs from a control file instead 
Of ail investigative file was contra rv tojnternal FBI policy. The FBI finally 
opened an investigative file for thtf^ESSS project in November 2006. 

We belie ve the CAU a nd OGC officials involved in the decision to issue NSLs 
from theBiHBHi control file concluded in good faith that the FBI had 
sufficient predication either to connect the jy- / J NSLs with existing 
preliminary or full investigations of al Qaeda and affiliated groups or to open 
new preliminary or full investigations in compliance with Justice 
Department investigative guidelines. However, we also concluded th at tbe 

FBI < could have, and should have, opened an investigative file for thcl 1 

■ H project w hen the decis ion first was made to have FBI Headquarters 
issue NSLs for gjg 1 j leads. (T3//3TLW//GI//0C - /f^ 

We also described in this chapter a change the FISA Court made in 
March 2004 to the '‘scrubbing” process used to account for Stellar Wind 
information in international terrorism FISA applications. The change 
requires the FBI’s Team 10 and FBI OGC, in coordination with the 
Department’s Office of Intelligence (formerly OIPR), to determine whether 
any facility (telephone number or e-mail address) that appears in a FISA 
application also appeared in a Stellar Wind report and, if so, whether the 
FBI had developed, independent of Stella r Wind, anjn vestigative interest in 
the facility before it was the subject of an [ "h ||f g j tipper, or whether the 
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facility would have been “inevitably discovered.” FISA Court Presiding 
Judge: Kollar-Kotelly imposed this additional scrubbing requirement after 
being advised of modifications made to Stellar Wind in March 2004 following 
the Justice Department’s revised legal analysis of the program. The FBI and 
Office of Intelligence continue to expend significant resources to comply with 
this scrubbing requirement. 390 However, we did not find any instances of 
the requirement causing the FBI not to be able to obtain FISA surveillance 
coverage on a target. :(TS / / STLW f / SI / / OC/NF) 


Our primary focus in this chapter was to assess the general role of 
Stellar Wind information in FBI investigations and its value to the FBI’s 
overall counterterrorism efforts. Similar to the FBI, we had difficulty 
assessing the specific value of the program to- the FBI’s counterterrorism 
activities. However, based on our interviews of FBI managers and agents 
and our review of documents, and taking into account the substantial 
volume of leads the program generated for the FBI, we concluded that 
although the information produced under the Stellar Wind program had 
Value in some counterterrorism investigations, it played a limited role in the 
FBI’s overall counterterrorism efforts. - ( S //NF) — 



The vast majority of Stellar Wind information the NSA provided the 
FBI related to telephone numbers and e-mail addresses the NSA identified 
through meta data analysis as having connections to individuals believed to 

be involved in 


FBI agents and analysts with experience investigatin g I 
leads told us that most leads were determined not to have any connection to 


bl, b3, 
b7E 


bl,b3, b7E 


35,3 As noted earlier, the scrubbing procedure applies both to NSA information 
derived from the Stellar Wind program and to information derived from the FISA Court's 
PR/TT arid Section 215 bulk meta data orders. This is so because until mid-2008, when 
the Stellar Wind program officially was closed, leads the NSA developed from the 
FISA-authorized bulk meta data collections were disseminated under the Stellar Wind 


compartment. (TS/ / STOW -/ / 01/ / 

400 Stated another way, the Stellar Wind program generate 
leads for the FBI each month from October 200 1 to February 2006. 




(TO / / STLW//S1//GC/ - N-H 


bl, b3, 
b7E 


326 



terrorism, and they did not identify for us any specific cases where leads 
helped the FBI identify previously unknown subjects involved in terrorism 
(although several stated that this did occur). This is not surprising given 
that the vast majority of leads sent to FBI field offices for investigation 
concerned telephone numbers and. e-mail addresses that the NSA already 
had determined were at best one or two steps removed from numbers and 
addresses suspected of being used by individuals believed to be involved in 
terrorism. (TS//STLW//SI//0C/ 4ff) 

The FBI’s two statistical studies that attempted to assess the 
“significance” of Stellar Wind meta data leads to FBI counterterrorism efforts 
did not inclu^g^h^^onclusions on the p rogram’s u sefulness. The first 

study fhund ^^gi^H samples taken from ! ~]meta data leads the 

NSA provid ed the FBI from approximately October 2001 to December 2005, 
ggjg; r» | or 1 .2 percenl|j§made “significant” The FBI’s 

second statistical study, which reviewed each BIBB9BI e-mail tippers the 
NSA provided the FBI from August 2004 through January 2006, identified 
no examples of “significant” contributions to FBI counterterrorism efforts. 401 
The FBI OGC told us that FBI executive management’s statements in 
congressional testimony that the Stellar Wind program had value was based 
in part on the results of the first study. (TS//STLW/ /SI// OC/-NF) 


While we believe Stellar Wind’s role in FBI cases was limited, 
assessing the value of the program to the FBI’s overall counterterrorism 
efforts is more complex. Some witnesses commented that an intelligence 
program’s value cannot be assessed by statistical measures alone. Other 
witnesses, such as General Hayden, said that the value of the program may 
lie in its ability to help the Intelligence Community determine that the 
terrorist threat embedded within the country is not as great as once feared. 
Witnesses also suggested that the value of the program should not depend 
on documented “success stories,” but rather on maintaining an intelligence 
capability to detect potential terrorist activity in the future. ( TS//SI - /-/NFf- 


F BI personnel w e interviewed generally were supportive of the Stellar 
Wind (orfy. .J program, calling the information “one tool of many” in 


the FBI’s anti-terrorism efforts that “could help move cases forward” by, for 
example, confirming a subject’s contacts with individuals involved in 
terrorism or identifying additional terrorist contacts. However, FBI 
personnel also frequently noted for us the deficiencies in the Stellar Wind 
information disseminated to FBI field offices, such as the lack of details 


4,11 As described earlier in this chapter, the FBI considered a tipper “significant” if it 
led to any of three investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. (TS / / ST - LW / / SI / / O C / NP) 
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about the foreign individuals allegedly involved in terrorism with whom 
domestic telephone numbers and e-mail addresses were in contact. Yet, 
these: FBI employees also believed the possibility that such contacts related 
to terrorism made investigating the tips worthwhile. Some FBI employees 
also cited the FBI’s increased cooperation with the NS A on international 
terrorism matters as a side benefit of the Stellar Wind program. 
(TS/ - / - STLW// SI - //Q 9 / - NF - ) 

FBI Director Mueller told us that he believes the Stellar- Wind program 
was useful and that the FBI must follow every lead it receives in order to 
prevent future terrorist attacks. He said "communications are absolutely 
essential” to this task and called meta data the “key” to the FBI’s 
communications analysis. Mueller also stated that to the extent such 
information can be gathered and used legally it must be exploited and that 
he “would not dismiss the potency of a program based on the percentage of 
hits.” 





We sought to look beyond these comments of general support for 
Stellar Wind to specific, concrete examples of the program’s contributions 
that also illustrated the role Stellar Wind information could play. We 
therefore examined five cases frequently cited in documents we reviewed 

ami during our interviews as examples of Stellar 
FBI’s counterterrorism efforts. The cases incl 


value” jnteuimmal investigation that led to BBSliB arrest and conviction, it 
was a nBSS jj^B ti pper that led to the national security investigation that 
preceded the criminal prosecution. f TS / / STLW/ / SI/ / OC / NF) — 


The final investigation we examined! 


fdid not appear to result 


bl, b3, 
b6, b7C, 
b7E 


directly fromJStellar Wind information. The NSA and the FBI at times have 
case as an example of the contributions of Stellar Wind to 
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counterterrorism 

prosecution indicated thaifeum.-.hlv.m: : :| ^sf ' • : ' 


Moreover, the FBI told us i n j reg 30 nggto our 
inquiry that Stellar Wind information did not “factor into.HBIIHHE 
investigation.” Howeremwe concluded that Stellar Wind may have played 
some indirect .rolef ^becoming the 'subj ect c^mh^tajm^gtion by 

the : FBI. Our review of documents indicated that Ujj ___ 

investigation, which appears to have been advanced by Stellar Wind 
reporting, might have caused the FBI to reopen its inves 
We were unable to describe with the same certainty as r 

investigation the extent of Stellar Wind s contribution to 

investigation, in part because of differing assessments in the FBI s own 
documents regarding the role of Stellar Wind this matter. 


bl, 

b3, 

b6, 

b7C, 

b7E 


Ip short, we found that Stellar Wind generally has played a limited 
role in FBI counterterrorism investigations, but that the evidence shows 
there are cases where Stellar Wind information had value. For example, in 
soihe of the cases we examined Stellar Wind information caused the FBI to 
take action that led to useful investigative results. However, in others the 
connection between the Stellar Wind information and the FBI s investigative 
actions was more difficult to discern. dS//FJF)- 


bl, b3, 
b7E 


Another consequence of the Stellar Wind program and the FBI’s 
approach to assigning leads was that many threat assessments were 
conducted on individuals located in the United States, including U.S. 
jjersons, who were determined not to have any nexus to terrorism 01 


As discussed in Chapter Five and in this chapter, Stellar Wind s hulk 
meta data collection activitie s were tra nsitioned to FISA authoritv and are 


ongoing-. The FBI, under the fjh ] project (the successor to| 
requires field offices to conduct, at a minimum, threat assessments on 
telephone numbers and e-mail addresses the NSA derives from this 
FISA-authorized collection that the FBI is not already aware of, including^ 
numbers and addresses one or two steps removed from direct contacts with 
individuals involved in terrorism. In view of our findings about the Stellar 
Wind program’s ’Contribution to the FBI s countei terror. 

believe that the FBI should regularly assess the impact^; Wm leads 
have on FBI field offices and whether limited FBI resources should be used 
to investigate all of them. (TS / / - STLW / / SI / / O - C / NR ) 




represent a threat to national security. 402 These assessments also caused 
the FBI to collect and retain a significant amount of personal information 
about the users of tipped telephone numbers and e-mail addresses. In 
addition to an individual’s name and home address, such information could 
include where the person worked, records of foreign travel, and the identity 
of family members. The results of these threat assessments and the 
information that was collected generally were reported in communications to 
FBI Headquarters and uploaded into FBI databases. 

(TS/ySTLW/ / SI / /OC/NF )- 

The FBI’s collection of U.S. person information in this manner is 
ongoing under the NSA’s FISA-authorized bulk meta data collection. To the 
extent leads derived from this program generate results similar to those 
under Stellar Wind, the FBI will continue to collect and retain a significant 
amount of information about individuals in the United States, including 
U.S. persons, that do not have a nexus to terrorism or represent a threat to 
national security. - -(TS/ /STLW/ / SI-/ / QC/NF) 

We recommend that as part of th < project, the Justice 

Department’s National Security Division (NSD), working with the FBI, 
should collect information about the quantity of telephone numbers and 
e-mail addresses disseminated to FBI field offices that are assigned as 
Action leads and that require offices to conduct threat assessments. The 
information compiled should include whether individuals identified in threat 
assessments are U.S. or non-U.S. persons and whether the threat bl, b3, 

assessments led to the opening of preliminary or full national security b7E 

investigations. With respect to threat assessments that conclude that users 
of tipped telephone numbers or e-mail addresses are not involved in 
terrorism and are not threats to national security, the Justice Department 
should take steps to track the quantity and nature of the U.S. person 
information collected and how the FBI retains and utilizes this information. 

This will enable the Justice' Department and entities with oversight 
responsibilities, including the OIG and congressional committees, to assess 
the impact this intelligence program has on the privacy interests of U.S. 
persons and to consider whether, and for how long, such information 
should be retained. - (TS / / SI / / Q C / N ' F ) 
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We also recommend that, consistent with NS.D’s current oversight 
activities and as part of its periodic reviews of national security 
investigations at FBI field offices, NSD should review a 

representative sampling!! I _ ‘i leads to those offices. Foi each lead 
examined, NSD should assess FBI compliance with applicable legal 
requirements in the use of the lead and in any ensuing investigations, 
particularly with the requirements governing the collection and use of U.S. 
person information. -(IS/ /SI/ /QC/NF) — 

In sum, we agree that it is difficult to assess or quantify the 
effectiveness of a particular intelligence program. However, based on tire 
interviews we conducted and documents we reviewed, we found that Stellar 
Wind information generally played a limited role in the FBI’s . 
counterterrorism efforts, but that the information had value in some cases, 
In addition, some witnesses said the program provides an early warning 
system” to allow the Intelligence Community to detect potential terrorist 
attacks, even if the system has not specifically uncovered evidence of 
preparations for such an attack. Moreover, other OIGs hr the Intelligence 
Community are reviewing their agency’s involvement with the piogram and 
the results of those reviews, analyzed together, will provide a more 
comprehensive picture of the program’s overall usefulness. 

(TS//STLW/ / SI/ /PC/ ME ) 

Finally, because the bulk meta data aspect of the Stellar Wind 
program continues under FISA authority, we recommend that the NSD take 
steps to gather information on the continuing operations of the program, 
including the use and handling of vast amounts of information on U.S, 
persons and the effectiveness of the program in FBI counterterrorism 
investigations. (TS//STLW//SI//OC/NF j 
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In this chapter we discuss the government’s statutory and judicial 
discovery obligations in international terrorism cases relating to Stellar 
Wind-derived information. Under the Stellar Wind program, the federal 
government collected vast amounts of information , including the content of 
communications and meta data about telephone and e-mail 
communications involving U.S, nitizensandnon-dhS^ 


(b)(1), (b)(3) 


^ J^otentially triggering an obligation under the Federal 
Rules of Criminal Procedure and applicable case law for the government to 
disclose certain information to the defendant. This obligation created a 
tension between the need to protect the secrecy of the Stellar Wind program 
and the need to comply with legal disclosure requirements. 

-f TS / / ST L W - / -- / - 3 - I - / / Oe/ N : F) 


In this chapter, we examine the process by which the Department of 
Justice attempted to resolve this tension and meet its discovery obligations 
to criminal defendants. 403 (U) 


I. Relevant Law (U) 

The government’s obligation to disclose Certain statements made by a 
defendant and to disclose other information concerning a defendant in a 
criminal proceeding comes primarily from two sources, Fedeial Rule of 
Criminal Procedure 16 and the U.S. Supreme Couit case of Biddy v. 
Maryland, 373 U.S, 83 (1963). (U) 

Federal Rule of Criminal Procedure l6(a)(l)(B)(i) requires the 
government to make various disclosures at the request of a criminal 
defendant. Among other things, the government must disclose “any relevant 
written or recorded statement by the defendant if the statement is within 
the government’s possession, custody, or control; and the attorney for the 
government knows - or through due diligence could know - that the 
statement exists[.]” Rule 16(a)(1)(E) provides that, upon a defendant’s 
request, the government must allow a defendant to inspect and copy papers, 


-403 in oar review, we did not seek to determine what the government disclosed in 
specific cases. Rather, we focused on the adequacy of the process that the Justice 
Department implemented to comply with its discovery obligations in cases that involved 
Stellar Wind-derived information. (TS/ /STLW//SI/ /OC/NF) - 
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documents, data, and other materials “if the item is within the government’s 
possession, custody, or control” and the item is material to preparing the 
defense; the government intends to use the item in its case-in-chief at trial; 
or the item was obtained from or belongs to the defendant. (U) 

Under Rule 16, a defendant’s statements carry a “near presumption of 
relevance,” and “the production of a defendant’s statements has become 
‘practically a matter of right even without a showing of materiality.”’ United 
States v. Yunis, 867 F.2d 617, 621-22, 625 & n.10 (D.C. Circuit 1989). 404 

(U) 

Disclosure of a defendant’s statements is usually made by the 
government after receiving a request pursuant to Rule 16. However, even 
without making a Rule 16 request, a defendant has an independent right to 
discovery of his statements and certain other relevant information under 
Brady v. Maryland , 373 U.S. 83 (1963), Brady requires the government to 
disclose evidence in its possession favorable to the defendant and material 
to either guilt or punishment., Material evidence must be disclosed if it is 
exculpatory or if it could be used to impeach a government witness. (U) 


& r» rt am nffu'P ftf Idt’AHlOPTlM* PftHflV and RfftHiRW [OIPR6 



However, according to the memorandum, when production Of the 
defendant’s statements or other information would reveal classified 
information, the government may assert a national security privilege, 
sometimes known as the state secrets privilege. 406 If the government 
asserts a colorable claim in a legal proceeding that classified information is 
privileged, the defendant must show that the information is not only 


4 °4 See also United States v. Scarpa, 913 F.2d 993, 1011 (2 n,i Cir. 1990), citing 
United States u. McEiroy, 697 F,2d 459, 464 (2 nd Cir. 1982)(“Rule 16 does not cover oral 
statements unrelated to the crime charged or completely separate from the government’s 
trial evidence.”). (U) 

4(35 Counsel for Intelligence Policy James Baker told us the memorandum was 
drafted at his request by an Assistant U.S. Attorney who had been detailed to OIPR. Baker 
said he requested the memorandum to refresh his understanding of the government’s 
discovery obligations in criminal prosecutions. (U/ /-POttO) 

400 The state secrets privilege is a common law doctrine asserted by the United 
States government to protect classified information. See generally, United States v. 
Reynolds, 345 U.S. 1 (1952). (U) 
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relevant but material. If the defendant can show materiality, some couits 
balance the defendant’s need for disclosure against the government’s 
substantial interest in protecting sources and methods associated with the 
sensitive information. See United States v. Scwlzissian, 841 F.2d 959, 965 
Cir. 1988); United States v. Smith, 781 F.2d 1102, 1180 (4* Cir. 1985) 
(U) 


The government can also invoke the Classified Information Procedures 
Act {Cl PA), 18 U.S.C. App. 3, to protect classified information in federal 
prosecutions. ClPA does not expand or limit a defendant’s right to discovery 
Under Rule 16; rather, CIPA allows a court, “upon a sufficient showing” to 
authorize the government to delete specified items of classified information 
from otherwise discoverable documents, substitute a summary of the 
information, or stipulate to relevant facts that the classified information 
would tend to prove. (U) 

As detailed below, after aspects of the Stellar Wind program were 
disclosed in The New York Times and confirmed by the President in 
December 2005, the Justice Department invoked CIPA to prevent disclosur e 
of the program and any program-derived information ir 
criminal cases] 


{5KT)7Tb“K3) 


(TS / / STLW/ / Sl//OC/N ' P) ~ 


II. Cases Raise Questions about Government’s Compliance with 
Discovery Obligations (U) 





iiaasiSiiaafi 






The tension between the highly classified nature of the Stellar Wind 
program and th e govern s 

initially arose .{f _ mm . !i lllllll8. 
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information collected under Stellar Wind would be discoverable and, more 
generally, how the Stellar Wind collections might be treated in view of the 
government’s discovery obligations in criminal prosecutions. 

( TS - //STLW/ /GI//OC/NF) 


Baker said he raised these issues with Attorney General Ashcroft, FBI 
Director Mueller, and other Justice Department, FBI, and NSA officials. 
Baker ■statecyjhaiJhg^^QnclQdgi^at a determination should first be made 
whether J ~ '• - j obtained through Stellar Wind also 

were capt ured through FISA and theref ore could be produced. Baker said it 
turned outf ~ ' ' had been intercepted under FISA and 

could be produced under that authority rather than as a result of Stellar 
Wind collections. Baker told the OIG that he was relieved by this outcome, 
but continued to be concerned about future cases. 

(TO / i mm / si/ / OC/ NF) ~ 
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Yoo orally recommended to Ashcroft that the 
:lose the Stellar Wind program intercepts to the 

» i • it* i* * 


Justice Departme nt not disclose the Stellar Wind program intercepts to me 

ggPg|j§J Yoo subsequently memorialized his advice in a bl b3 b6 

memorandum. (T3/ /3TLW/./3I//OC/NF) b7C b7E 






























In another internal Justice Department review of his actions, Yoo has 
acknowledged that he is not well versed in criminal law. During an 
interview with the Department’s Office of Professional Responsibility (OPR) 
in connection with its investigation concerning his legal opinions in support 
of a detainee interrogation program, Yoo stated that “criminal prosecution 
process in the Department was not my specialty,” and “criminal law was not 
my area .” 415 ~(fS-//OI//OC/NF) -- 


III. Criminal Division Examines Discovery Issues (U) 

Pnllnwin the Justice Department’s Criminal 


to detainee interrogations. Yoo drafted legal opinions for this program while m tne umce 01 
Legal Counsel. However, as discussed in Chapter Four, in contrast with the Stellar Wind 
program at least four other OLC attorneys assisted Yoo with drafting the legal memoranda. 
Yoo was also able to consult with Criminal Division attorneys and the client agency on this 
matter. fT S/ / STLW //SI / / 0 C / M F) . 
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Wray and Rowan were the first Department attorneys with Criminal 
Division-level responsibility for terrorism prosecutions to be read into the 

program.— 

Wray told the OIG that after his and Rowan’s read-in, they “were kind 
of left on our own.” He said that no one directed him or Rowan to continue 
studying the Rule 16 issues or the government’s Brady obligations in 
connection With international terrorism prosecutions, nor did anyone tell 
them to develop any judgments or opinions on the subject. (U) 



Yoo 
obligations in 


r t some point after his read -in he may have read 
memorandum on the Department’s discovery 
“ and he instructed Rowan to review the 


memorandum. Rowan told us that he was familiar with Yoo s 
memorandum, but stated that he could not recall whether the purpose of 
VrwVs memorandum was to lav out iri general the pertinent legal issues or to 


tin o articular was to be handled. Rowan 
told us that he did not recall having any problems with the conclusions Yoo 
reached. (TS/ /STLW/ / SI/ /OC/NF) 


~ 

document howg 


bl,b3, 
b6, b7C, 
b7E 


A. The “Informal Process” for Treating Discovery Issues in 
International Terrorism Cases (U) 

During his OIG interview, Rowan described the processes at the 
Department prior to the December 2005 disclosure of aspects of the Stellar 
Wind program in The New York Times to address discovery obligations with 
respect to Stellar Wind-derived information. He said that the NSA was . 
generally aware of the Justice Department’s international terrorism criminal 
cases, at least in part due to NSA’s ongoing contacts with Patrick Philbm 
and others in the Department. According to Rowan, the NSA’s general 
awareness of the Department’s international terrorism docket amounted to 
an “informal process” for spotting cases that may present discovery issues. 
Rowan stated that prosecutors in U.S. Attorney’s Offices typically would 
request the NSA to perform “prudential searches” of its databases for any 
relevant information concerning their prosecutions, including for discovery 
purposes, although this did not happen in every international terrorism 
case. Rowan stated that if the NSA located any responsive but classified 
information, it would be expected to notify senior Justice Department 
officials with the requisite clearances about the information. Rowan said he 
was confident that if Brady information were known to the NSA, it would he 
brought to the attention of the Department and steps would have been 
taken to dismiss the case or otherwise ensure the program was not 

disclosed. 

In addition to these routine communications between Department 
prosecutors and the NSA in criminal prosecutions, Rowan described other 
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measures that were in place to keep Stellar Wind-derived information out of 
the criminal prosecution process. He stated that the FBI had ‘ walled off 
any evidence it collected from inclusiori : ^^^ ^ffl ffl^ ^ : 8-ses by tipping out. 
Stellar Wind-derived information under PiBBiHl with a caveat that the 
information in the tipper was “for lead purposes only. Rowan noted that 
OIPR also had in place a scrubbing process, to delete program-derived 
information from FISA applications. Rowan expressed confidence that these 
mechanisms ensured that no program information was used in 
international terrorism prosecutions. 416 Finally, Rowan stated that the FBI 
is “very quick to get FISAs up,” thereby minimizing the likelihood that the 
NSA’s Stellar Wind database would be the sole repository of Brady material. 


bl, b3, 
b7E 



B. K?)Mt ; I Memorandum Analyzing Discovery Issues Raised 

by the Stellar Wind Program -fPS/ 

At the direction of Assistant Attorney General Wray, Rowan 
' ’• - the— 




an said he worked on the memorandum largely alone, 
SsUltSgbecasionally with Wray, Rowan said it was very difficult to work 
oil the matter because of the secrecy surrounding the program and the 
other demands of his job. 417 fTS/ / STL W/ /SI/ /OC/-NF) 



lemsraiMUBi 



(b) (5) 




416 As discussed in Chapter Six, the caveats were intended to exclude at the outset 
anv Stellar Wind-derived information from FISA applications and other criminal pleadings. 
The scrubbing process acts as a second check against including this information m FIS 
applications. However, neither the caveats nor the scrubbing process relieved the 
government of its obligations under Brady to disclose evidence hi the government s 
possession favorable to the defendant and material to either guilt or punishment. 


\ 1 f ^ > • • • ' * 

417 The memorandum noted, “Because there were no additional attorneys within the 
Criminal Division who were read into the program (and very few in the Department 
generally), we have been unable to assign work to others or to fully consult with others 




Rowan's memorandum also referred to guidance in the United States 

Attorney’s Manual (USAM). For cases in which the Intelligence Community 
hact no active involvement in the criminal investigation, the USAM stated 
that there are two circumstances in which the prosecutor must conduct a 
“suitable search” of Intelligence Community files: (1) where the prosecutor 
has “direct or reliable knowledge” that the Intelligence Community , 


b7C, bf E 
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possesses potential Brady or other discovery material; or, (2) in the absence 
of such knowledge, where “there nonetheless exists any reliable indication 
suggesting” that the Intelligence Community possesses such material. 
USAM, Criminal Resources Manual § 2052 (2002), The USAM stated that, 
as a general rule, a prosecutor should not seek access to Intelligence 
Community files unless there is an affirmative obligation to do so. However, 
it noted that certain types of cases, including terrorism prosecutions, fall 
outside this general rule, In such cases, the USAM advised that the 
prosecutor should conduct a “prudential search.” Id. 

■ fPS/y STLW/ / SI/ / O C / NF) 




cution 

420 


wmcn there ■ is 


Dion said CES was a proponent 
of the position that line prosecutors with whom CBS co-prosecutes cases should have the 
same knowledge as CES concerning the "national security equities” involved in each case. 
Dion said this arrangement also allows for the AUSA, who is often the prosecutor most 
familiar with the case and the jurisdictional practices, to review any Intelligence 
Community material for Rule 16 and Brady purposes. Dion acknowledged the limitations 
to this arrangement concerning strictly compartmented programs such as Stellar Wind, 
where the NSA understandably would be reluctant to read in line prosecutors for the 
limited purpose of screening defense discovery requests. ( TS / / ST - kW //SI/ f O C/NF) 


e intelligence collection concerning the defendant as “suggested by 
the facts of the matter.” He added that the searches were requested for a variety of 
reasons, including for purposes of meeting discovery obligations. Dion said that searches 
also were requested to determine whether the defendant has a "relationship” with an 
intelligence agency. He noted that CES does not request prudential searches as a matter of 
course to avoid making spurious requests. - fg/'/ME ). 


Rowan wrote that the practice in several sections within the Criminal 
Division was to “generally go beyond both the legal obligations outlined [in 
his memorandum] and the general rule outlined in the USAM, initiating 
searches out of prudence, rather than a legal obligation.” For instance, 
Rowan reported that the practice of the Criminal Division’s 
Counterespionage Section (CES) was to search Intelligence Community files 
in almost every case, even in instances in. which the Intell^OTcmC^^miunity 
had no involvement in 
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was for the GES attorney to use the provisions of CIPA to prevent disclosure 
of sensitive material. Rowan noted that other sections within the Criminal 
Division also relied on CIPA to protect Intelligence Community files found 
during searches . (T - S/ /SI// - OC/NF) 
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■U2 When Rowan became principally responsible for coordinating the Depaitment s 
responses to defense discovery requests as a Deputy Assistant Attorney General in the 

(Cont’d.) 
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C. Office off Legal Counsel and Discovery Issue (U) 

Shortly before Rowan finished his memorandum hi £2£^flHl QLC 
Principal Deputy Assistant Attorney General Steve Bradbury became the: 
acting head of OLC. Bradbury told us that he recalled having some 
discussion with Rowan about how discovery matters should be handled in 
connection with the Stellar Wind program. Bradbury said that John 
Eisenberg, later a Deputy in OLC, also may have discussed the matter with 
Rowan. Bradbury stated that he did not believe that OLC followed up on 
Rowan's request that it continue researching these issues. 

(Tsy /sTbw// st/7 - e e fitP) 


Eisenberg told us that he discussed the Rule 16 issue with Rowan at 
some point, but did not recall whetherthey^ s.cussed the Brady issue. He 

recalled discussing Yoo’sj^|^§I&li_ nicmorandum with Rowan and 

said tie believes the Justice Department took the position that the Yoo 

was correct, at least with respect to Yoo’s legal analysis in llli! 


mm (pMJU , 


When we showed Eisenberg a copy of Rowan : s| | 

memorandum, Eisenberg stated that he had not previously seen it. 
Eisenberg told us that OLC would not typically be responsible for 
addressing the discovery issues presented in Rowan’s memorandum and 
that he was not aware of any OLC opinion on the subject other than Yoo's 
memorandum. Eisenberg also said he was not aware of any formal 
procedures for handling Rule 16 disclosure requests or the government’s 
affirmative Brady obligations other than the ex parte in camera motions 
practice pursued by the National Security Division, discussed below. 


bl, b3, 
b6, b7C, 
b7E 


CES Chief Dion agreed that OLC would not be the appropriate entity 
to review discovery procedures in the context of Stellar Wind, in part 
because OLC attorneys generally do not have criminal litigation expertise. 
Dion suggested that if the Department were to develop procedures for 
handling discovery of Intelligence Community files, it should be done by the 
Department’s National Security Division in coordination with United States 
Attorneys’ Offices, and it should be binding only on those two entities. 
Rowan, while generally agreeing with Dion, told the OIG that he believed the 
OLC appropriately could have analyzed the legal issue of what impact a 



National Security 


The results of these searches were produced to the courts ex 
parte, in camera, pursuant to CIPA. ■ (TS / /STLW/ / - SI/-/ OC/-N - F ) 
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guilty plea would have on the government’s Brady obligations. 

(TS / /STLW / f SI/ / OC " /NF) - 

Wray also told us that there was no organized Departmental effort to 
establish formal procedures for reviewing international terrorism 
prosecutions to comply with Rule 16 disclosure requests and Brady 
obligations. He said “the thinking was” that the Rowan memorandum was 
the “first step” toward devising “some kind of systematized process” for such 
reviews. However, we found no indication that OLC followed up on Rowan’s 
request to further study these discovery issues with any kind of written 
product. (TS / / STLW/ / SI/ / 00/ NF) 

IV. Use of the Classified Information Procedures Act (CIPA) to 

Respond to Discovery Requests (U) 

After publication of The New York Times articles in December 2005, 
the Justice Department received numerous discovery requests in connection 
with international terrorism prosecutions throughout the country. After 
these articles, additional officials in the Criminal Division were read into the 
Stellar Wind program, including the new Assistant Attorney General Alice 
Fisher and other senior officials, both to assist with the Criminal Division’s 
investigation into the leak of information to The New York Times and to 
handle the discovery requests following the public confirmation of the 
program by the President and other Administration officials in December 
2005.423 After the National Security Division was created in September 
2006, it assumed much of the responsibility for handling the responses to 
discovery requests. ~(TS/ / STLW / / S I/ / OC / Nib — 

Typically, the defense motions sought to compel the government to 
produce information concerning a defendant that had been derived from the 
“Terrorist Surveillance Program,” the term sometimes used by the 
government to refer to what the President confirmed after publication of The 
New York Times articles. The government responded to the discovery 
requests by filing ex parte in camera responses requesting to “deletejtems” 
from material to be produced in discovery pursuant to CIPA.-^S/yHR) - 

In the following sections we provide a brief overview of CIPA and its 
use in international terrorism cases potentially involving Stellar 
Wind-derived intelligence. (TEH / - STLW ■/ ■■ ■/ SI/ -- / - QG/N - F) 



A. Overview off CIPA (U) 

The Classified Information Procedures Act, 18 U.S.C. App. 3, was 
enacted in 1980 to provide procedures for protecting classified information 
in federal criminal prosecutions. When a party to a criminal proceeding 
notifies the court that classified information will be used in the course of the 
proceeding, CIPA requires the court to initiate procedures to “determine the 
use, relevance, or admissibility of the classified information that would 
otherwise be made during the trial or pretrial proceeding,” 18 U.S.C. App. 3 
§ 6(a). Where the government holds the classified information, it may bring 
the matter before; the court ex parte, but it also must provide notice to the 
defense that classified information is at issue. Id. at § 6(b)(1). (U) 

Protective procedures generally are established through a CIPA 
hearing with both parties present. The hearing may be conducted in 
camera if the government certifies that an in camera hearing is necessary to 
protect the classified information. Id. at § 6(a). Typically, the government 
seeks an order to protect against the disclosure of any classified information 
to the defense. The government may also seek to withhold production of the 
classified information in one of three ways: (1) deletion of the classified 
items from the material disclosed to the defendant, (2) summarization of the 
classified information, or (3) admission of certain facts that the classified 
information would tend to prove. Id. at § 4. Based on the OKI’s review of 
CIPA filings related to the Stellar Wind program, the government has only 
used option 1 (deleting classified items from material to be disclosed to the 
defendant) in response to defense motions for Stellar Wind information, 

(TS / / STLW/ / SI/ / OC/ N - F )- 

To prevent the disclosure of classified information, the government 
may make an ex parte showing to the court. To do so the government must 
submit “an affidavit of the Attorney General certifying that disclosure of 
classified information would cause identifiable damage to the national 
security of the United States and explaining the basis for the classification 
of such information.” Id. at § 6(c)(2). If the court decides that the 
defendant’s right to access to the evidence outweighs the government’s 
national security interests, the government can choose to dismiss the 
indictment rather than make a disclosure. United States v. Moussaoui, 382 
F.3d 453, 466 n. 18, 474-76 (4 th Cir. 2004). (U) 

B, Use off CIPA in International Terrorism Prosecutions Alleged 

to Involve Stellar Wind-Derived Information 
ffg//STO W/ / SI/-/OC / W F) 

We reviewed the CIPA pleadings files maintained in the National 
Security Division relating to the Stellar Wind program. In almost every 
instance, the CIPA litigation was handled by the National Security Division 
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without the involvement of the line prosecutors in the U.S. Attorney’s Offices 
who handled the underlying prosecutions but who were not read into the 






gjiiSga 


The scope and nature of the defense motions initiating the CIPA 
litigation varied, depending on the procedural posture of the case. For 
instance, some defense motions sought to compel discovery of NSA 
surveillance information, while others sought to suppress all government 
evidence and, in the alternative, have the government’s case dismissed on 
the theory that illegal electronic surveillance caused 
initiate its criminal investigation in the first instance. 


Regardless of the varying procedural posture of the cases and the 
scope and nature of the defense motions, the government responses we 
examined were fairly uniform, consisting of amotion to delete items from 
discovery, a legal memorandum in support of the motion, declarations from 
senior FBI and NSA officials, and a proposed order. 



The government’s CIPA submissions asserted that the information at 
issue in the discovery litigation was classified and subject to the national 
security privilege as codified in CIPA. They generally described the types of 








The government’s responses we reviewed uniformly stated that 
inf ormation in the NSA’s intelligence reports had not been or would not be 
used as evidence, and that there was no causal connection between the 
information in the reports and any evidence used or to be used at trial, or 
was too attenuated from the evidence to be discoverable. The government 
argued that because the facts concerning the NSA’s reporting would not aid 
the defense, the court need not explore the sources and methods used to 
acquire the information. The submissions also argued that the information 
collected by the NSA was not included in the government’s FISA application, 
and therefore was too attenuated from the trial evidence to merit a review of 
the means by which the intelligence information was gathered. The 
government asserted that the “causal connection” between discovery of the 
derivative evidence and the alleged illegal search “may have become so 
attenuated as to dissipate the taint.” 426 It is important to note th£ ' ” 
government did not argue in the CI'PA responses we reviewedThatl 


(b) (5), (b)(1), (b)(3) 


(TP / / STT W/ / ST / / 


C. Government Arguments in Specific Cases (U) 


bl, 

b3, 

b6, 

b7C, 

b7E 


In this section we describe Mi cases that illustrate the arguments 
made by the government in CIPA litigation with respect to defendant’s 
requests for discovery of Stellar Wind-derived information. 


bl, b3, b6, 

b7C,.bZE. 
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<125 In several instances, the Stellar Wind information was disseminated within the 
FBI after the FBI already had obtained a FISA order to conduct electronic surveillance of 
the defendant, thus allowing the government to argue that the NSA reporting played no role 
in its acquisition of the evidence used or planned to be used against the defendant. 

(ts/ /stlw/7si//oc/nf) 

• 12 ft Nardone v. United States, 308 U,S. 338, 341 (1939), The government also 
argued in its submissions that suppressing its evidence, would not serve any deterrence 
purpose. The government argued that the NSA acquires, processes, and disseminates 
intelligence not to produce criminal prosecutions, but to protect the national secuiity. It 
asserted that any suppression of evidence would therefore frustrate a criminal prosecution 
and create an incentive for the intelligence community’ not to share information with law 
enforcement, thereby harming national security. (TS//0I/ /OC/NF) — 
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V. OIG ANALYSIS (U) 

We found that the Department made little effort to understand and 
comply with its discovery obligations in connection with Stellar 
Wind-derived information for the first several years of the program. The 
Department’s limited initial effort was also hampered by the limited number 
of attorneys who were read into the program. As a result, OLC attorney 
John Yoo alone initially analyzed the government’s discovery obligations in 
one early case, and he produced a legal analysis that was based on an 
incorrect understandr^^^^^^^^^^^^^^^^^^^^^^^^ 11 

t, the Department eventually took steps 
fb address^HHH^H^HB^^^H^ts discovery obligations. However, in 
Our view, those steps are not complete and do not fully ensure that the 
government has met its discovery obligations regarding information 
obtained through the Stellar Wind program. ■ (TS//STLW/ /SI/ /OC/NF) - 

As described in this chapter, in 2002 the Department first recognized 
that the Stellar Wind program could have implications for discovery 
obligations in terrorism cases. OIPR Counsel Baker raised with Department 






bl, b3, 
b6, 
b7C, 
b7E 


As with other aspects of the Stellar Wind program, we believe the 

error in Yoo’s legal analysis may have resulted in part from the failure to 
subject his memorandum to typical OLC and Department review and 
scrutiny. Because other Department attorneys were not read into the 
Stellar Wind program, the risk that the Department would produce a 
factually flawed and inadequate legal analysis of these important discovery 
issues was escalated. As we concluded in Chapters Three and Four, we 
believe the lack of sufficient legal resources at the Department during this 


bl, b3, 
b6, 
b7C, 
b7E 


and FBI officials the question of how the government would meet its 
discovery obligations regarding Stellar Wind information. Despite 
awareness of this issue, the Department took no action at this time to 
ensure that it was in compliance with Rule 16 or Brady with respect to 
Stellar Wind-derived information. We believe that at this point senior 
Department officials were on notice that, at a minimum, the discovervi||y 
merited attentio n. However, no co ncrete action was taken until early 

when the Department had to address 
how to handle Stellar Wind information that was not also obtained under 
FISA arid that could be mate 

«rn .-1 YOO| WhG COI 


early phase of the Stellar Wind program hampered its legal analys^oi^ 
important issues related to the program. We believe that Yoo’s|| 
memorandum is one more manifestation of this problem. 






1(b)(1), (b)(3) 


However, the Department’s handling of these motions did not requite the 
Department to identify the potentially discoverable information derived 
under the Stellar Wind program that may exist in other cases. We 
recommend that the Department, in coordination with the NSA, develop and 
implement a procedure for identifying Stellar Wind-derived information that 
may be associated with international terrorism cases, currently pending or 
likely to be brought in the future, and to evaluate such information in light 
of the government’s discovery obligations under Rule 16 and Brady. 
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This chapter examines Attorney General Alberto Gonzales’s testimony 
and public statements related to the Stellar Wind program. Aspects of this 
program were first disclosed publicly in a series of articles in The New York 
Times in December 2G05. In response, the President publicly confirmed a 
portion of the Stellar Wind program - the interception of the content of 
international communications of people reasonably believed to have links to 
al Qaeda and related organizations. Subsequently, Attorney General 
Gonzales was questioned about the program in two hearings before the 
Senate Judiciary Committee in February 2006 and July 2007. (S//NF) 

In between those two hearings, former Deputy Attorney General 
James Comey testified before the Senate Judiciary Committee about the 
dispute between the Department and the White House concerning the 
program. Gonzales’s and Comey’s differing congressional testimony led to 
allegations that Gonzales had made misleading statements to Congress 
about the dispute and the program itself. 434 (U) 

In this chapter, We examine whether Attorney General Gonzales made 
false, inaccurate, or misleading statements related to the Stellar Wind 
program. (U/ /FGHO) 

I. Summary of the Dispute about the Program (U) 

As described in detail in Chapters Three and Four, the Stellar- Wind 
program is best understood as consisting of three types of collections, 
informally referred to as “baskets.” Basket 1 related to the collection of 
e-mail and telephone content. Initially, the Stellar- Wind program collected 
e-mail and telephone content when probable cause existed to believe one of 
the parties to the call or e-mail was outside the United States and at least 
one of the communicants was a member of an international terrorist group. 


434 For example, Senator Arlen Specter stated at a Senate hearing on July 24, 2007, 
that he did not find Attorney General Gonzales’s testimony to he credible and suggested to 
the Attorney General that he “review this transcript very, very carefully.” After this hearing 
Senate Judiciary Committee Chairman Patrick Leahy sent a letter to the OIG, dated 
August 16, 2007, asking the OIG to review Gonzales’s statements to determine whether 
they were intentionally false, misleading, or inappropriate. Gonzales testified several times 
before the Senate and House Judiciary and Intelligence Committees about the program. In 
this chapter, we focus on his February 2006 and July 2007 testimony in which he 
discussed the events of March 2004. (U) 


361 

3EQP-SECRET //SHI/ /HC B/S1/ / . Q RCl M / . W O FO M H 


I I 


Basket 2 involved bulk collection of telephony meta data, and basket 3 
involved bulk collection of e-mail meta data,. (TS / / STLW / / 31/ / GC/ NF) 

These collections were authorized by a Presidential Authorization that 
was re-issued at approximately 30 to 45-day intervals. Each Authorization 
was certified as to form and legality by the Attorney General. The Attorney 
General’s certifications were initially supported by legal opinions from OLC 
attorney John Yoo affirming the legality of the program. 

(TS / / STT .W/ / ST/ / OG/.MF) 

As discussed in Chapter Four, after Jack Goldsmith was confirmed as 
Assistant Attorney General for OLC in October 2003, he, along with 
Associate Deputy Attorney General Patrick Philbin, conducted an analysis of 
the legal basis underlying each basket in the Stellar Wind program. As a 
result of this review, he, Philbin, and recently confirmed Deputy Attorney 



In early March 2004, the dispute between the Department and the 
White House over the Department’s revised legal analysis of the Stellar Wind 
program c am e to a head. Deputy Attorney General Comey, who assumed 
the duties of the Attorney General when Attorney General Ashcroft was 
hospitalized, informed the White House that the Department could not 
recertify the program. This dispute culminated in the unsuccessful attempt 
by then-Whlte House Counsel Gonzales and White House Chief of Staff 
Andrew Card to get Attorney General Ashcroft to overrule Comey and 
recertify the program while he was in the hospital. When Ashcroft refused 
to certify the program and said that Comey was acting as the Attorney 
General, not him, the President reauthorized the program without the 


362 


Attorney General’s certification. Instead Gonzales, as White House Counsel, 
recertified the program. (TS/ /SI/ /NP)~ 

After the White House’s actions to continue the program without 
Justice Department certification, Deputy Attorney General Comey, FBI 
Director Mueller, and many other senior Department officials considered 
resigning. AYhen the President learned of this, he directed that the 



H. The Nfew York Times Articles and President Bush’s Confirmation 

Regarding USA Activities (U) 

In 2004, aspects of the Stellar Wind program were disclosed to two 
reporters for The New York Times. The reporters, James Risen and Eric 
Lichtblau, sought to publish an article about the program in late 2004. 
However, after a series of meetings with Administration officials who argued 
that publication of the story would harm the national security, The New 
York Times agreed to delay publishing the story. - {S/ /NF) 

The New York Times eventually published a series of articles about 
the program on December 16 through 19, 2005. According to one of the 
reporters, the Times decided to publish the articles at least in part because 
the newspaper learned of serious concerns about the legality of the program 
that had “reached the highest levels of the Bush Administration.” 435 (U) 

The first article, on December 16, 2005, was entitled, “Bush Lets U.S. 
Spy on Callers Without Courts.” This article stated that “Months after the 
Sept. 11 attacks, President Bush secretly authorized the National Security 
Agency to eavesdrop on Americans and others inside the United States to 
search for evidence of terrorist activity without the court-approved warrants 
ordinarily required for domestic spying, according to government officials.” 
The article described in broad terms the content collection aspect of the NSA 
program (basket 1), stating that according to officials the NSA has 
"monitored the international telephone calls of hundreds, perhaps 


■135 See Eric Lichtblau, Bush’s Law (2008), p. 203. (U) 
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thousands, of people inside the United States without warrants over the 
past three years in an effort to track possible ‘dirty numbers’ linked to al 
Qaeda.” The article stated that the NSA continued to seek warrants to 
monitor purely domestic communications. (TS/ / STLW/ / SI/ /OC/NF-) 

The article asserted that “reservations about aspects of the program” 
had also been expressed by Senator Jay Rockefeller (the Vice Chair of the 
Senate Select Committee on Intelligence) and a judge who presided over the 
FISA Court. The article added, “Some of the questions about the [NSA’s] 
new powers led the administration to temporarily suspend the operation last 
year and impose more restrictions, officials said.” The article also stated 
that “In mid-2004, concerns about the program expressed by national 
security officials, government lawyers and a judge prompted the Bush 
administration to suspend elements of the program and revamp it.’ 

However, the article incorrectly tied this suspension of the program to Judge 
Colleen Kollar-Koteliy’s concerns that information gained from the program 
was also being used to seek FISA orders, rather than to the March 2004 
dispute between Department officials and the White House about the 
legality of aspects of tire program. 

On December 17, 2005, the day after The New York Times published 
the first article, President Bush publicly acknowledged the portion of the 
NSA program that was described in the article. President Bush described in 
broad terms these NSA electronic surveillance activities, stating: 

In the weeks following the terrorist attacks on our nation, I 
authorized the National Security Agency, consistent with U.S. 
law and the Constitution, to intercept the international 
communications of people with known links to al Qaeda and 
related terrorist organizations. Before we intercept these 
communications, the government must have information that 
establishes a clear link to these terrorist networks. 

This is a highly classified program that is crucial to our national 
security. Its purpose is to detect and prevent terrorist attacks 
against the United States, our friends and allies. Yesterday the 
existence of this secret program was revealed in media reports, 
after being improperly provided to news organizations. As a 
result, our enemies have learned information they should not 
have, and the unauthorized disclosure of this effort damages 
our national security and puts our citizens at risk. Revealing 
classified information is illegal, alerts our enemies, and 
endangers our country .... 

The activities I authorized are reviewed approximately eveiy 45 
days. Each review is based on a fresh intelligence assessment of 
terrorist threats to the continuity of our government and the 
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threat of catastrophic damage to our homeland. During each 
assessment, previous activities under the authorization are 
reviewed. The review includes approval by our nation’s top legal 
officials, including the Attorney General and the Counsel to the 
President. I have reauthorized the program more than 30 times 
since the September 11th attacks, and 1 intend to do so for as 
long.as our nation faces a continuing threat from al Qaeda and 
related groups. 436 (U) 


HI. Other Administration Statements (UJ 

On January 19, 2006, the Justice Department issued a document, 
informally referred to as a “White Paper,” entitled “Legal Authorities 
Supporting the Activities of the National Security Agency Described by the 
President.” The 42-page document addressed in an unclassified form the 
legal basis for the collection activities that were described in the 
December 16, 2005, New York Times article and other media reports and 
confirmed by President Bush. The White Paper stated that the President 
acknowledged that “he has authorized the NSA to intercept international 
communications into and out of the United States of persons linked to al 
Qaeda or other related terrorist organizations.” (U) 

The White Paper reiterated the legal theory advanced by the 
Department in Goldsmith’s May 2004 memorandum about the revised NSA 
program, which concluded that the September 18, 2001, Congressional 
Authorization for the Use of Military Force authorized the President to ^ 
employ "warrantless communications intelligence targeted at the enemy , a 
fundamental incident of the use of military force, pursuant to the 
President’s Article II Commander-in-Chief powers. The White Paper also 
argued that the NSA’s activities were consistent with FISA, as confirmed and 
supplemented by the AUMF. (TS/ / SI/ /NF) 

On January 22, 2006, the White House also issued a press release 
and memorandum to counter criticism of the NSA program by members of 
Congress. The press release was entitled “Setting the Record Straight, 
Democrats Continue to Attack the Terrorist Surveillance Program.^ This, 
document was the first time we found any official use of the term Terrorist 
Surveillance Program” to apply to the NSA program or aspects of the 
program. 437 


.,36 Th e full text of President Bush’s December 17, 2005, radio address can be found 
at http://www.whitehouse.gov/news/releases/2005/ 12/print/20051217.html. (U) 

•137 See http://www.wh.itehouse.gOv/news/releases/2006/01/200060122.html. We 

found that the term was used in the media prior to this time. The first published reference 
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The following day, on January 23, 2006, President Bush referred to 
the "terrorist surveillance program” during a speech at Kansas State 
University: 

Let me talk about one other program . . . something that you’ve 
been reading about in the news lately. It’s what I would call a 
terrorist surveillance program. (U) 

In the speech, President Bush described the program as the interception "of 
certain communications emanating between somebody inside the United 
States and outside the United States; and one of the numbers would be 
reasonably suspected to be an al Qaeda link or affiliate.” (U) 

On January 24, 2006, Attorney General Gonzales delivered a speech 
at the Georgetown University Law Center which, according to his prepared 
remarks, began by stating that his remarks “speak only to those activities 
confirmed publicly by the President, and not to purported activities 
described in press reports.” Gonzales referred to the program throughout 
his speech as either the “terrorist surveillance program” or “the NSA’s 
terrorist surveillance program.” (U) 


IV. Testimony and Other Statements (U) 

After the New York Times articles disclosed aspects of the NSA 
program, members of Congress expressed concern that the President had 
exceeded his authority by authorizing electronic surveillance activity 
without FISA orders, and congressional hearings were held on the issue. 
Gonzales testified before the Senate Judiciary Committee on February 6, 
2006, and July 24, 2007, about the NSA’s surveillance activities. We 
describe in the next sections his testimony and other statements he made 
about the NSA’s activities, as well as testimony by former Deputy Attorney 
General Comey before the Senate Judiciary Committee on May 15, 2007. 
(T 0 //SI//NF ) 


we found to the “terrorist surveillance program” in connection with the NSA electronic 
surveillance activities was in NewsMax, an online news website, on December 22, 2005. (U) 
See “Barbara Boxer: Bush Spy Hearings Before Alito,” NewsMax.com, December 22, 2005, 
http: / / archive.newsmax.com/ archives/ ic/2005/ 12/22/ 1 73255, shtml. On January 20, 
2006, the term appeared again on another Internet blog called “RedState.” See “Making the 
case for the NSA terrorist surveillance program,” at 
http://www.redstate.com/story/2006/ 1/20/92730 /0977. (U) 
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A. Gonzales’s February 6, 2006, Senate Judiciary Committee 
Testimony (U) 

In his opening statement before the Senate Judiciary Committee on 
February 6, 2006, Gonzales began by saying that his testimony would 
necessarily be limited: 

Before going any further, I should make clear what I can 
discuss today. I am here to explain the Department's 
assessment that the President's terrorist surveillance program 
is consistent with our laws and Constitution. I am not here to 
discuss the operational details of that program, or any other 
classified activity. The President has described the terrorist 
surveillance program in response to certain leaks, and my 
discussion in this open forum must be limited to those facts the 
President has publicly confirmed - nothing more. Many 
operational details of our intelligence activities remain classified 
and unknown to our enemy - and it is vital that they remain so. 

(U) 

The questioning of Gonzales at this hearing focused primarily on the 
nature of the NSA surveillance activity and the legal basis for it. 438 Senator 
Charles Schurner asked Gonzales specifically about accounts of a 
disagreement within the Justice Department over the NSA program: 

SEN. SCHUMER: But it’s not just Republican senators who 
seriously question the NSA program, but very high-ranking 
officials within the administration itself. Now, you’ve already 
acknowledged that there were lawyers in the administration 
who expressed reservations about the NSA program. There was 
dissent. Is that right? 

ATTY GEN. GONZALES: Of course, Senator. As I indicated, 
this program implicates very difficult issues. The war on teriox 
has generated several issues that are very, very complicated. 

SEN. SCHUMER: Understood. 

ATTY GEN. GONZALES: Lawyers disagree. 


‘T3S Neither the Chairman of the Senate Judiciary Committee at the time (Senator 
Specter), nor the Ranking Member (Senator Leahy), were read into the program or provided 
the underlying documents authorizing the program. Senator Leahy stated at the outset of 
Uie hearing that he and others had made a request to review the Presidential 
Authorizations and OLC memoranda about the program, but that these materials had not 
been provided to the Committee. (U) 
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SEN. SCHUMER: I concede all those points. Let me ask you 
about some specific reports. It’s been reported by multiple 
news outlets that the former number two man in the Justice 
Department, the premier terrorism prosecutor, Jim Comey, 
expressed grave reservations about the NSA program, and at 
least once refused to give it his blessing. Is that true? 

ATTY GEN. GONZALES: Senator, here’s a response that I feel 
that I can give with respect to recent speculation or stories 
about disagreements. There has not been any serious 
disagreement, including - and I think this is accurate - there’s 
not been any serious disagreement about the program that the 
President has confirmed. 

There have been disagreements about other matters regarding 
operations, which I cannot get into. I will also say - 

SEN. SCHUMER: But there was some - I’m sorry to cut you off. 
But there was some dissent within the administration, and Jim 
Comey did express at Some point — that’s all I asked you — some 
reservation. 

ATTY GEN. GONZALES: The point I want to make is that, to my 
knowledge, none of the reservations dealt with the program that 
we’re talking about today. They dealt with operational 
capabilities that we’re not talking about today. 

SEN. SCHUMER: I want to ask you again about - I’m just - we 
have limited time. 

ATTY GEN. GONZALES : Yes, sir. 

SEN. SCHUMER: It’s also been reported that the head of the 
Office of Legal Counsel, Jack Goldsmith, a respected lawyer and 
professor at Harvard Law School, expressed reservations about 
the program. Is that true? 

ATTY GEN. GONZALES: Senator, rather than going individual 
by individual - 

SEN. SCHUMER: No, I think we’re - this is - 

ATTY GEN, GONZALES: - let me just say that I think differing 
views that have been the subject of some of these stories does 
not - did not deal with the program that I’m here testifying 
about today. 

SEN. SCHUMER: But you are telling us that none of these 
people expressed any reservations about the ultimate program. 
Is that right? 
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ATTY GEN. GONZALES: Senator, I want to be very careful here, 
because, of course. I’m here only testifying about what the 
President has confirmed. And with respect to what the 
President has confirmed, I believe - I do not believe that these 
DOJ officials that you're identifying had concerns about this 
program. (U) 

Throughout the hearing, other Senators asked Gonzales questions 
relating to various aspects of the NSA program, and Gonzales would often 
qualify his answers by stating that he was not discussing activities beyond 
what the President had confirmed. However, in doing so Gonzales 
sometimes suggested that the NSA’s activities under the program were 
limited to what the President had confirmed. In one exchange with Senator 
Leahy, for example, Gonzales suggested that the electronic surveillance 
activities the President had publicly confirmed were the only activities the 
President had authorized to be conducted. Specifically, in lesponse to a 
series of questions from Senator Leahy regarding what activities beyond 
warrantless electronic surveillance Gonzales would deem legal under the 
Authorization for the Use of Military Force, Gonzales stated, 

Sir, I have tried to outline for you and the committee what the 
President has authorized, and that is all that he has 

authorized There is all kinds of wild speculation out there 

about what the President has authorized and what we're 
actually doing. And I'm not going to get into a discussion, 

Senator, about hypotheticals . 439 fS/ /NF) 


433 On February 28, 2006, Gonzales wrote to Senator Specter to provide additional 
responses to questions that he had answered during his February 6 hearing and to clarify 
certain responses, Gonzales wrote that he confined his letter and testimony 

to the specific NSA activities that have been publicly confirmed by the 
President. Those activities involve the interception by the NSA of the 
contents of communications in which one party is outside the United States 
where there are reasonable grounds to believe that at least one party to the 
communication is a member or agent of al Qaeda or an affiliated terroiist 
organization (hereinafter, the “Terrorist Surveillance Program”). 

One response Gonzales sought to clarify was this response to Senator Leahy. 
Gonzales wrote: 

First, as I emphasized in my opening statement, in all of my testimony at the 
hearing I addressed - with limited exceptions - only the legal underpinnings 
of the Terrorist Surveillance Program, as defined above. I did not and could 
not address operational aspects of the Program or any 7 other classified 
intelligence activities. So, for example, when 1 testified in response to 
questions from Senator Leahy, “Sir, I have tried to outline for you and the 
Committee what the President has authorized, and that is all that he has 
authorized,” Tr, at 53, I was confining my remarks to the Terrorist 

(Cont’d.) 
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In response to Senator Sam Brownback’s question about whether the 
FISA application process would include “even these sort of operations we've 
read about data mining operations? Would that include those sorts: of 
operations, or are those totally a separate type of field?” (U) 

Gonzales responded: 

I J m not here to talk about that. Again, let me just caution 
everyone that you need to read these stories with caution. 

There is a lot of mumbling - I mean, mixing and mangling of 
activities that are totally unrelated to what the President has 
authorized under the terrorist surveillance program, and so I’m 
uncomfortable talking about other lands of operations that 
might - that are unrelated to the terroris t surveillance program. 

(U) 

B. Carney’s May 15, 2007, Senate Judiciary Committee 
Testimony (U) 

Former Deputy Attorney General Comey appeared before the Senate 
Judiciary Committee on May 15, 2007, in a hearing called to examine 
Whether the Department had politicized the firing of U.S. Attorneys. 

Senator Schumer, who presided over the hearing, began the questioning by 
asking Comey about reports in the media that in March 2004 White House 
Counsel Gonzales and White House Chief of Staff Card had visited Attorney 
General Ashcroft in the hospital in an effort to override Comey’s decision, 
made when he served as Acting Attorney General, not to certify a classified 
program. Comey was asked to recount the details of the incident. (U) 

After prefacing his remarks by stating that he could not discuss 
classified information, Comey described the events of March 2004, including 
the confrontation between the Department and White House officials in 
Ashcroft’s hospital room. In describing these events, Comey referred to a 
single classified program. For example, Comey testified that: 

In the early part of 2004, the Department of Justice was 
engaged - the Office of Legal Counsel, under my supervision, in 
a reevaluation both factually and legally of a particular 
classified program. And it was a program that was renewed on 
a regular basis and required signature by the Attorney General 

Surveillance Program as described by the President, the legality of which was 
the subject of the February 6th hearing. 

Gonzales also attempted to clarify a response he had given to Senator Leahy about 
when the first Presidential Authorization was signed. Gonzales wrote that “The President 
first authorized the [Terrorist Surveillance] Program in October 2001 . . . (U) 


certifying to its legality. And the — and I remember the precise 
date; the program had to be renewed by March the 11th, which 
was a Thursday, of 2004. And we were engaged in a very 
intensive reevaluation of the matter. (U) 

Comey also testified that “as Acting Attorney General, I would not 
certify the program as to its legality, and explained our reasoning in detail, 
which I will not go into here, nor am 1 confirming it’s any particular 
program.” As detailed in Chapter Four, Comey then described from his 
perspective the incident in the hospital room and testified that after that 
incident “[t]he program was reauthorized without us, without a signature 
from the Department of Justice attesting as to its legality . . . .” (U) 

C. Gonzales’s June 5, 2007, Press Conference (U) 

In light of Comey’s statements,, questions were raised about the 
accuracy of Gonzales’s February 2006 testimony to the Senate Judiciary 
Committee. For example, in a press conference oh June 5, 2007, called to 
announce the indictment of members of an international gang called MS-13, 
the first question a reporter asked Gonzales concerned Comey’s testimony: 

REPORTER: Attorney General, last month Jim Comey testified 
about visits you and Andy Card made to John Ashcroft’s 
hospital bed. Can you tell us your side of the story? Why were 
you there and did Mr. Comey testify truthfully about it? Did he 
remember it correctly? 

ATTY GEN. GONZALES: Mr. Comey’s testimony related to a 
highly classified program which the President confirmed to the: 
American people some time ago. Because it s oh a classified 
program I'm not going to comment on his testimony. (U) 

As discussed below, when later asked about this statement, Gonzales 
said that he had misspoke, and that he did not mean to say that Comey s 
testimony related to the program that the President confirmed. (U) 

D. Gonzales’s July 24, 2007, Senate Judiciary Committee 
Testimony (U) 

Gonzales was again called to testify before the Senate Judiciary 

on July 24, 2007. In advance of Gonzales s July 24 appearance, 
Senator Leahy sent Gonzales a letter advising him of the questions that 
would be asked at the hearing, 440 The letter referenced Gonzales’s 


440 According to the letter, Senator Leahy took this step because in Gonzales s 
appearance before the Senate Judiciary Committee on April 19, 2007, to discuss the 
removal of nine U.S. Attorneys, Gonzales had responded to an estimated 100 questions that 

(Cont’d.) 
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February 6, 2006, testimony in which he stated that Department officials 
did not have “concerns about this program.” The letter also referenced 
Comey’s May 15 testimony concerning the incident in Ashcroft’s hospital 
room in March 2004, The letter specifically advised Gonzales that he would 
be asked to “provide a full explanation for the legal authorization for the 
President’s warrantless electronic surveillance program in March and April 
2004.” (U) 

At the July 24 hearing, Gonzales was repeatedly questioned about 
alleged inconsistencies between his and Comey’s accounts of the events of 
March 2004 and the NSA program. For example, Senator Specter asked: 

Let me move quickly through a series of questions - there’s a lot 
to cover - starting with the issue that Mr. Comey raises. You 
said, quote, “There has not been any serious disagreement 
about the program.” Mr. Comey’s testimony was that Mr. 

Gonzales began to discuss why they were there to seek approval 
and he then says, quote, “I was very upset. I was angry. I 
thought I had just witnessed an effort to take advantage of a 
very sick man.” 

First of all, Mr. Attorney General, what credibility is left for you 
when you say there’s no disagreement and you’re party to going 
to the hospital to see Attorney General Ashcroft under sedation 
to try to get him to approve the program? 

ATTY GEN. GONZALES: The disagreement that occurred and 
the reason for the visit to the hospital, Senator, was about other 
intelligence activities. It was not about the terrorist surveillance 
program that the President announced to the American people. 

(U) 

At other points in the hearing, Gonzales stated that the dispute 
referred to “other intelligence activities,” and not the “terrorist surveillance 
program.” (U) 

Senator Schumer also questioned Gonzales about his answer in the 
June 5 press conference in which he stated that Comey’s testimony “related 
to a highly classified program which the President confirmed to the 
American people some time ago.” Gonzales first responded that he would 
have to look at the question and his response from the press conference, 
and then he said “I’m told that what I’d in fact - here in the press 


he could "not recall." Leahy wrote that he wanted to assist Gonzales with his preparation 
for the July 24 testimony to “avoid a repeat of that performance.” (U) 
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conference - I did misspeak, but I also went back and clarified it with the 
reporter .” 441 (U) 

Gonzales then responded to Senator Schumer that “The President 
confirmed the existence of one set of activities,” and that “Mr. Comey was 
talking about a disagreement that existed with respect to other intelligence 
activities. . ; . Mr. Comey’s testimony about the hospital visit was about, 
other intelligence activities, disagreements over other intelligence activities. 
That’s how we’d clarify it.” (U) 

Other Senators questioned Gonzales’s responses on this issue. For 
example, Senator Feingold stated: 

With respect to the NSA’s illegal wiretapping program, last year 
in hearings before this committee and the House Judiciary 
Committee, you stated that, quote, “There has not been any 
serious disagreement about the program that the President has 
confirmed,” unquote, that any disagreement that did occur, 
quote, “did not deal with the program that I am here testifying 
about today,” unquote, and that, quote, “The disagreement that 
existed does not relate to the program the President confirmed 
in December to the American people,” unquote. (U) 

Two months ago, you sent a letter to me and other members of 
this committee defending that testimony and asserting that it 
remains accurate. And I believe you said that again today. 

Now, as you probably know, I’m a member of the Intelligence 
Committee. And therefore I’m one of the members of this 
committee who has been briefed on the NSA wiretapping 
program and other sensitive intelligence programs. I’ve had the 
opportunity to review the classified matters at issue here. And I 
believe that your testimony was misleading, at best. I am 
prevented from elaborating in this setting, but I intend to send 
you a classified letter explaining why I have come to that 
conclusion. (U) 

Senator Whitehouse, also a member of the Intelligence Committee, 
similarly stated: 

Mr. Gonzales, let me just follow up briefly on what Senator 
Feingold was saying, because I’m also a member of both 
committees. And I have to tell you, I have the exact same 


■i -'H Gonzales also testified tliat lie did not speak directly to the xepoiter (Dan Dggen, 
from the Washington Post) to clarify the comment. Rather, Gonzales said he told a 
Department spokesperson to go hack and clarify the statement to Dggen, (U) 
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perception that he does, and that is that if there is a kernel of 
truth in what you've said about the program which we can't 
discuss but we know it to be the program at issue in your 
hospital visit to the Attorney General, the path to that kernel of 
truth is so convoluted and is so contrary to the plain import of 
what you said, that I, really, at this point have no choice but to 
believe that you intended to deceive us and to lead us or 
mislead us away from the dispute that the Deputy Attorney 
General subsequently brought to our attention. So you may act 
as if he’s behaving, you know, in a cra 2 y way to even think this, 
but at least count two of us and take it seriously. 442 (U) 

Gonzales also offered to answer a question about the terrorist 
surveillance program in closed session during this exchange with Senator 
Specter; 


SEN. SPECTER: Going back to the question about your 
credibility on whether there was dissent within the 
administration as to the terrorist surveillance program, was 
there any distinction between the terrorist surveillance program, 
in existence on March 10th, when you and the Chief of Staff 
went to see Attorney General Ashcroft, contrasted with the 
terrorist surveillance program which President Bush made 
public in December of 2005? 

ATTY GEN. GONZALES: Senator, this is a question that I 
Should answer in a classified setting, quite frankly, because 
now you’re asking me to hint or talk - to hint about our 
operational activities. And I’d be happy to answer that 
question, but in a classified setting. 

SEN. SPECTER: Well, if you won’t answer that question, my 
suggestion to you, Attorney General Gonzales, is that you 
review this transcript very, very carefully. I do not find your 
testimony credible, candidly. When I look at the issue of 
credibility, it is my judgment that when Mr. Comey was 
testifying he was talking about the terrorist surveillance 
program and that inference arises in a number of ways, 
principally because it was such an important matter that led 
you and the Chief of Staff to Ashcroft’s hospital room. ... So 
my suggestion to you is that you review your testimony very 
carefully. The chairman’s already said that the committee’s 


M2 According to a May 17, 2006, letter from the Director of National Intelligence, 
two other members of the Judiciary Committee - Senators Dianne Feinstein and Orrin 
Hatch - also had been briefed on the NSA program. (U) 
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going to review your testimony very carefully to see if your 
credibility has been breached to the point of being actionable. 

(U) 

Near the end of the hearing Senator Schumer questioned Gonzales 
regarding the meeting at the White House with the Gang of Eight ^ 
congressional leaders, just before Gonzales and Card went to Ashcroft’s 
hospital room on March 10, 2004; 

SEN. SCHUMER: OK. But you testified to us that you didn’t 
believe there was serious dissent on the program that the 
President authorized. And now you’re saying they knew of the 
dissent and you didn’t? 

ATTY GEN. GONZ ALES: The dissent related to other 
intelligence activities. The dissent was not about the terrorist 
surveillance program the President confirmed and . . . 


SEN. SCHUMER: You said, sir - sir, you said that they knew 
that there was dissent. But when you testified before us, you 
said there has not been any serious disagreement. And it’s 
about the same program. It’s about the same exact program. 
You said the President authorized only one before. And the 
discussion — you see, it defies credulity to believe that the 
discussion with Attorney General Ashcroft or with this group of 
eight, which we can check on - and I hope we will, Mr. 
Chairman: that will be yours and Senator Specter’s prerogative 
— was about nothing other than the TSP. And if it was about 
the TSP, you’re dissembling to this committee. Now was it 
about the TSP or not, the discussion on the eighth? 

ATTY GEN. GONZALES: The disagreement on the 10th was 
about other intelligence activities. 

SEN. SCHUMER: Not about the TSP, yes or no? 

ATTY GEN. GO NZALES: The disagreement and the reason we 
had to go to the hospital had to do with other intelligence 
activities. 

SEN. SCHUMER: Not the TSP? Come on. If you say it’s about 
"other,” that implies not. Now say it or not, 

ATTY GEN. GONZALES: It was not. It was about other 
intelligence activities. 

SEN. SCHUMER: Was it about the TSP? Yes or no, please? 
That’s vital to whether you’re telling the truth to this committee. 
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ATTY GEN. GONZALES: It was about other intelligence 
activities. (U) 

When we interviewed Gonzales, he stated that there was never any 



intent to hide the NSA program from Congress, and he said that Congress 
was briefed on multiple occasions about the. program. 443 Gonzales also 
stated that he could not ex plain to the. Senate Judiciary- Committee that th e 
“serious” dispute concerned! 


Gonzales said that he could 
not recall where the term “terrorist surveillance program” originated, but 
that when he used the term it referred only to the content collection 
activities the President had confirmed publicly, and that the rest of the 
program remained classified. Gonzales also asserted that this distinction 


should have been clear to those on the committee who were read into the 


Stellar Wind program. - ftS/ / STLW/ /SI//Q C/flfF fr 


E. FBI Director Mueller's July 26, 2007, House Committee on 
the Judiciary Testimony (U) 

Two days after Gonzales’s July 24, 2007, Senate Judiciary Committee 
testimony, FBI Director Mueller testified before the House Judiciary 
Committee. At this hearing, Mueller was asked about his conversation with 
Attorney General Ashcroft at the hospital on the evening of March 10, 2004. 
As discussed in Chapter Four of this report, Mueller arrived at the hospital 
just after Gonzales and Card left. Mueller was asked to recount what he 
learned from Ashcroft concerning Ashcroft’s exchange with Gonzales and 
Card earlier that evening: 


REP. JACKSON LEE: Could I just say, did you have an 
understanding that the discussion was on TSP? 

MR. MUELLER: I had an understanding the discussion was on 
a - a NSA program, yes. 

REP JACKSON LEE: I guess we use “TSP,” we use warrantless 
wiretapping, so would I be comfortable in saying that those were 
the items that were part of the discussion? 


443 Gonzales cited in particular the “Gang of Eight” briefing convened on March 10, 
2004, to inform congressional leaders of the Department’s legal concerns about aspects of 
the program and the need for a legislative Fix. We also reviewed Gonzales’s closed-session 
testimony before the Hou.se Permanent Select Committee on Intelligence (HPSCI), which he 
provided on July 19, 2007, just a few days befot 
testimony. In his classified HPSCI testimony, G 
Justice Department officials] primarily centered 
(TO/ / STLW/-/ 01/7 00/ NF) - 


his July 24 Senate Judiciary Committee 
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MR. MUELLER: I - tlie discussion was on a national 
program that has been much discussed, yes. (U) 


an NSA 


We asked Mueller about his understanding of the term “terrorist 
surveillance program.” Mueller said that the term “TSP” was not used by 
the FBI prior to The New York Times article and the President’s confirmation 
of one aspect of the program. Mueller said he understood the term to refer 
to what the President publicly confirmed as to content intercepts. Mueller 
said he believed the term “TSP” was part of the ‘'overarching” Stellar Wind 
program, but that “TSP” is not synonymous with Stellar Wind. 444 -(S-//N-F) 

F. Gonzales’s Follow-up Letter to the Senate Judiciary 
Committee 


In an effort to clarify his July 24, 2007, Senate testimony, on 
August 1, 2007, Gonzales sent unclassified letters to Judiciary Committee 
Chairman Leahy and Senator Specter. Gonzales’s letter to Leahy stated that 
he was deeply concerned with suggestions that his testimony was 
misleading and he was determined to address any such impression. He 
explained that “shortly after 9/11, the President authorized the NSA to 
undertake a number of highly classified activities,” and that, “although the 
legal bases for these activities varied, all of them were authorized in one 
presidential order, which was reauthorized approximately every 45 days." 
Gonzales wrote that before December 2005 “the term Terrorist Surveillance 
Program’ was not used to refer to these activities, collectively or otherwise.” 
Rather, Gonzales wrote that the term was first used in early 2006 “as part of 
the public debate that followed the unauthorized disclosure [by the New 
York Times] and the President’s acknowledgement of one aspect of the NSA 
activities [.]” (U) 
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Gonzales also wrote in this letter that in his July 24 testimony he was 
discussing “only that particular aspect of the NSA activities that the 
President has publicly acknowledged, and that we have called the Terrorist 
Surveillance Program [.)” He wrote that he recognized that his use of this 
term or his shorthand reference to the “‘program’ publicly ‘described by the 
President”' may have “created confusion,” Gonzales maintained that there 
was “not a serious disagreement between the Department and the White 
House in March 2004 about whether there was a legal basis for the 
particular activity later called the Terrorist Surveillance Program,” (U) 

Gonzales also wrote in his letter, “That is not to say that the legal 
issues raised by the Terrorist Surveillance Program were insubstantial; it 
was an extraordinary activity that presented novel and difficult issues and 
was, as I understand, the subject of intense deliberations within the 
Department. In the spring of 2004, after a thorough reexamination of all 
these activities, Mr. Comey and the Office of Legal Counsel ultimately agreed 
that the President could direct the NSA to intercept international 
communications without a court order where the interceptions were 
targeted at al Qaeda or its affiliates. Other aspects of the NSA’s activities 
referenced in the DNI’s letter [attached to Gonzales’s letter] did precipitate 
very serious disagreement.” (U) 


¥. OIG Analysis (U) 

In this section, we assess whether Gonzales made false, inaccurate, or 
misleading statements during his testimony before the Senate Judiciary 
Committee. As discussed below, we concluded that Gonzales’s testimony 
did not constitute a false statement under the criminal statutes. We also 
concluded that he did not intend his testimony to be inaccurate, false, or 
misleading. However, we found in at least two important respects his 
testimony was confusing, inaccurate, and had the effect of misleading those 
who were not read into the program. (U) 

At the outset, we recognize that Gonzales was in a difficult position 
because he was testifying in an open, unclassified forum about a highly 
classified program. In this setting, it would be difficult for any witness to 
clearly explain the nature of the dispute between the White House and the 
Department while not disclosing additional details about classified activities, 
particularly because only certain NSA activities had been publicly confirmed 
by the President. (U) 

However, some of this difficulty was attributable to the White House’s 
decision not to brief the Judiciary Committee, which had oversight of the 
Department of Justice, about the program. As discussed in Chapter Four, 
the strict controls over the Department’s access to the program hindered the 
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Department’s ability to adequately fulfill its legal responsibilities concerning 
the program through March 2004, Similarly, the White House’s decision 
not to allow at least the Chair and Ranking Members of the House and 
Senate Judiciary Committees to be briefed into the program created 
difficulties for Gonzales when he testified before Congress about the 
disputes regarding the program, This limitation also affected the 
Committee’s ability to understand or adequately assess the program, 
especially in connection with the March 2004 dispute. We agree with 
Goldsmith’s observation about the harm in the White House’s “over-secrecy” 
for this program, as well as Director Mueller’s suggestion, made in March 

2004, that briefings on the program should have been given to the House 
and Senate Judiciary Committees. This did not occur, and it made 
Gonzales’s testimony to the Senate Judiciary Committee unusually difficult. 

Yet, even given these difficulties, we believe that Gonzales’s testimony 
was imprecise, confusing, and likely to lead those not read into the program 
to draw wrong conclusions about the nature of the dispute between White 
House and Department officials in March 2004. In addition, two Senators 
who had been read into the program stated that they were confused by 
Gonzales’s testimony. Although we concluded that Gonzales did not intend 
to mislead Congress, his testimony nonetheless had the effect of creating 
confusion and inaccurate perceptions about certain issues covered during 
his hearings. (U) 

Gonzales, as a participant in the March 2004 dispute between the 
White House and the Justice Department and, more importantly, as the 
nation’s chief law enforcement officer, had a duty to balance his obligation 
not to disclose classified information with the need not to be misleading in 
his testimony about the events that nearly led to mass resignations of senior 
officials at the Justice Department and the FBI. Instead, Gonzales’s 
testimony only deepened the confusion among members of Congress and 
the public about these matters. We were especially troubled by Gonzales’s 
testimony at the July 2007 Senate hearing because it related to an 
important matter of significant public interest and because he had sufficient 
time to prepare for this hearing and the questions he knew he would be 
asked. (U) 

At the outset of his testimony on February 6, 2006, Gonzales 
explained that he was confining his remarks to the program and the facts 
that the President publicly confirmed in his radio address on December 17, 

2005. In those remarks, the President had, in essence, confirmed the 
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content collection part, or basket 1, of the NSA surveillance program. 4 ^ 5 
The President, and Gonzales, used the term “terrorist surveillance program” 
in connection with the President's confirmation of these NSA activities. 
However, as discussed below, it was not clear - even to those read into the 
program - whether the term “terrorist surveillance program” referred only to 
content collection (basket 1) or the entire program. 

(TS/./STLW - / / SI/ /OC/NP - ) — 

Nevertheless, Gonzales suggested in his testimony that the dispute 
between the White House and the Department concerned other intelligence 
activities that were unrelated to the content collection portion of the 
program that the President had confirmed. This was not accurate. 4S//HP)- 


We recognize that the term “terrorist surveillance program” was 
intended by Gonzales and other Administration officials to describe a limited 
set of activities within the Stellar Wind program and that the term was 
created only in response to public disclosures about the program. However, 
by using phrases such as the “terrorist surveillance program” or “the 
program that the President has confirmed,” and setting that program 
distinctly apart from “other intelligence activities,” Gonzales's testimony 
created a perception that the two sets of activities were entirely unrelated, 
which was not accurate. Gonzales’s testimony suggested that the dispute 
that. Comey testified about was not related to the program that the President 
had confirmed, and instead that the dispute concerned unrelated 
“operations” or “intelligence activities.” Thus, while Gonzales may have 
intended the term “terrorist surveillance program” to cover only content 
collection (basket 1), it le 
testified that the dispute 

was unrelated to “the ter iunoL ou.i vcnxa.iluc piugicLlil. 

"(T -S- /-/ STLW / / SI/ / OC/ NF) 


Gonzales reinforced this misperception throughout his testimony. For 
example, when asked by Senator Leahy what activities Gonzales believed 
would be supported under the Authorization for Use of Military Force 
rationale, Gonzales stated, “I have tried to outline for you and the committee 
what the President has authorized, and that is all that he has authorized.” 

In fact, the President had authorized two other types of collections in the 
same Authorization. Gonzales himself subsequently realized that his 
response to Senator Leahy was problematic. In a February 28, 2006, letter 
to Senators Specter and Leahy, Gonzales sought to clarify his response, 
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stating, “I was confining my remarks to the Terrorist Surveillance Program 
as described by the President, the legality of which was the subject of the 
February 6th hearing.” However, in our view this attempt to clarify his 
remarks did not go nearly far enough. As discussed below, it was not until 
after Gonzales's next appearance before the Senate Judiciary Committee in 
July 2007 that Gonzales acknowledged that the President had also 
authorized a range of intelligence-gathering activities, including those 
described under the terrorist surveillance program, in a single order. 
ff S ./ /DTLW/-/5I/ /OC/NF) 

We concluded that Gonzales created a misimpression for Congress 
and the public by suggesting that the March 2004 dispute between the 
Department and the White House concerned issues wholly unrelated to “the 
program the President confirmed,” or the terrorist surveillance program. We 
believe a fairer and more accurate characterization would have been that 
the March 2004 dispute concerned aspects of a larger program of which the 
terrorist surveillance program was a part. As discussed earlier, the NSA 
viewed the three types of collections as a single program. The three types of 
collections were all authorized by the same Presidential order and 
administered by a single intelligence agency. Moreover, all three collections 
were known in the Intelligence Community by the same Top 



Secret/ Sensitive Compartmented Information program cover term, Stellar 
Wind. I TS / / STLW/ / HI/ / OG / NF ) 


In addition, we believe that Gonzales's testimony rei 
dispute between the Department and the White House 


was incomplete and not accurate 


When Senator Schumer asked Gonzales at the Februaiy 2006 Senate 
hearing whether media accounts that Comey “expressed grave reservations 
about the NSA program” were true, Gonzales responded that there was no 
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inued to permit the activity] 


When we interviewed Gonzales, he told us that he was trying to be 
careful during his public testimony about discussing or characterizing a 
classified program with persons not read into the program, and that he used 
the term “serious, disagreement” t o distinguish the disagreement regarding 

from other disagreements regarding the 
program. Gonzales told us that he believed his statement that there was 
“no serious disagreement” was accurate because ~ 


to be a point of “serious disagreement” between 
the Justice Department and the White HousgTQ aj^iml^b&g ^^ filp nipared' 
to ; the. more serious disagreement related to 

Gonzales also told the OIGth to Asncrtiit s 

hospital room solely over p - j § j fluid / ” Al8 and oth er evidence 

discussedin Ch anter Four te^s toco^i^&ay^, p 1 "" ~ rr ; 1 
‘ -j | was not the critical issue in the confrontation with 

Department officials at the hospital or that it precipitated the threat of mass 
resignations by senior Department and FBI officials. 


Yet, even if one agrees that 
was not a “serious disagreement” between the Department and the White 
House, Gonzales’s testimony is still problematic. When Senator Schumer 
pressed Gonzales on whether Department officials “expressed any 
reservations about the ultimate program,” Gonzales replied: “Senator, I 
want to be very careful here, because, of course, I’m here only testifying 
about what the President has confirmed. And with respect to what the 
President has confirmed, I believe - I do not believe that these DOJ officials 
that you’re identifying had concerns about this program.” 
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*46 While Gonzales may subjectively have believed the disagreement about this 
issue did not rise to the level of a s erious dispute, he was aware that Goldsmith and 
Addington sharply disagreed about 


We understand that it is possible to construct an argument that the 


t might be considered technically 

accurate, it would still not account for key details that were omitted from 
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Department had expressed “rese^a^^h 
to the President's decision tcMMlH 


Goldsmith, and ( 
“concerns” aboir 


prior 


(TS/ / STLW/ / SI/ / QC/-NF ) 


more significant than 

^ ^^^^^ ^TCTidenceiscjcm- that Comey and others had 

These concerns had 

ated to the White House in several meetings over a period of 
and Including March 2004, and the White House did not 

part of the program in response to 




Following his July 24, 2007, testimony, Gonzales acknowledged in an 
unclassified August 1, 2007, letter to Senator Leahy that his use of the term 
“terrorist surveillance program” and his “shorthand refeience to the . ^ 

‘program’ publicly ‘described by the President’ may have created confusion, 
particularly for those familiar with the full range of NSA. activities authorized 
by the President. Gonzales wrote that he was determined to address any 
impression that his testimony was misleading. In this lettei , Gonzales 
attempted to describe what he had meant by the term “terrorist surveillance 
program,” stating that it covered one aspect of the NSA activities that the 
President had authorized. His letter also acknowledged the dispute 
concerned the legal basis for certain NSA activities that were regularly 
authorized in the same Presidential Authorization as the terrorist 
surveillance program. Gonzales also acknowledged that Comey had refused 
to certify a Presidential Authorization “because of concerns about the legal 
basis of certain of these NSA activities.” Yet, this follow-up letter, while 
providing more context about the issues than his July 2007 statements, did 
not completely address the misimpressions created by his testimony. 


383 

TOP GBCRET/ /STLW/ /l !€S/B!//«C01f/lfOfOIl 




Gonzales still suggested in his August 1 letter that the only dispute between 



While we again acknowledge the difficulty of the situation Gonzales 
faced in testifying publicly about a highly classified and controversial 
program, we believe Gonzales could have done other things to provide 
clearer and more accurate testimony without divulging classified 
information. Similar to the import of his August 1 letter, and without 
providing operational details about these other activities, he could have 
clarified that part of the dispute with the Department concerned the scope 
of what he called "the terrorist surveillance program,” while another part of 
the dispute concerned other “intelligence activities” that were either related 
to the terrorist surveillance program or, more accurately, a different aspect 
of the same NSA program. Gonzales also could have explained that different 
activities under the program raised different concerns within the 
Department because each set of activities rested upon different legal 
theories. 447 (S//NF - ) — 

Alternatively, Gonzales could have declined to discuss any aspect of 
the dispute at an open hearing. 448 Or, short of seeking a closed session, 
Gonzales could have sought White House approval to brief the Chairs and 
Ranking Members of the Senate and House Judiciary Committees about the 
program so that they would fully understand the nature of the NSA program 
and the classified issues surrounding the dispute. Instead, Gonzales gave 
public testimony that was confusing and inaccurate, and had the effect of 
misleading those who were not read into the program, as well as some who 
were. (U) 

Concerning Gonzales’s July 2007 testimony in particular, the 
questions Gonzales would be expected to answer were clearly foreseeable, 
especially in light of the disparities between his February 6, 2006, testimony 
and Gomey’s May 15, 2007, testimony. In addition, Gonzales had been 
provided a letter by Senator Leahy referencing Comey’s testimony and 
advising Gonzales to be prepared to discuss the legal authorization for the 
“President’s warrantless electronic surveillance program in March and April 



“MB As noted, Gonzales provided closed-session testimony before HPSCI on 
Julv 19. 2007. in which he described the March 2004 dispute between White House and 
Justice Department officials asflBHHMMM I 




2004.” Gonzales was therefore on notice that he would he expected to bring 
clarity to the confusion that existed following Gomey’s testimony. Rather 
than clarify these matters, we believe Gonzales further confused the issues 
through his testimony.. (U) 

Finally, we considered whether Gonzales's testimony constituted 
criminal false statements and concluded that his statements did not 
constitute a criminal violation of IS U.S.C. § 1001. A person violates that 
statute by “knowingly and willfully” making a “materially false, fictitious, or 
fraudulent statement or representation!.]” 18 U.S.C. § 1001(a)(2). We do 
not believe the evidence showed that Gonzales intended to mislead Congress 
or willfully make a false statement. Moreover, we do not believe a 
prosecutor could prove beyond a reasonable doubt that there was no 
interpretation of his words that could be viewed as literally true, even if his 
testimony was confusing and created misperceptions. 449 (U) 

In sum, we believe that while the evidence did not show that 
Gonzales's statements constitute a criminal violation, or that he intended to 
mislead Congress, his testimony was confusing, not accurate, and had the 
effect of misleading those who were not knowledgeable about the program. 
His testimony also undermined his credibility on this important issue. As 
the Attorney General, we believe Gonzales should have taken more care to 
ensure that his testimony was as accurate as possible without revealing 
classified information, particularly given the significance of this matter and 
the fact that aspects of the dispute had been made public previously. (U) 


•ho See United States v. Milton, 8 F.3d 39, 45 (D.C. Cir. 1993)(“defense of literal 
truth” applies to false statement prosecutions under 18 U.S.C. § 1001), cert, denied, 513 
U.S. 919 (1994). See also United States v. Hsia, 24 F. Supp. 2d 33 (D.D.C. 1998), in which 
the court stated, “A false statement is an essential element of a prosecution under 18 
U.S.C. § 1001, and if the statement at issue is literally true a defendant cannot be 
convicted of violating Section 1001.” Id. at 58; United States v. Hsia, 176 F.3d 517, 525 
(D.C. Cir. 1999){reversing on other grounds). (U) 
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Within weeks of the terrorist attacks of September 1 1, 2001, the 
National. Security Agency (NSA) initiated a Top Secret, compartmented 
program to collect and analyze international and domestic telephone and 
e-mail communications and related data. The intent of the NSA program, 
which used the cover term Stellar Wind, was to function as an “early 
warning system” to detect and prevent future terrorist attacks within the 
United States. 

The program was authorized by the President in a series of 
Presidential Authorizations that were issued at approximately 30 to 45 day 
intervals and certified as to form and legality by the Attorney General. The 
Presidential Authorizations stated that an extraordinary emergency existed 
permitting the use of electronic surveillance within the United States for 
counterterrorism purposes, without a court order, under specified 
circumstances. Under the program the NSA collected vast amounts of 
information through electronic surveillance and other intelligence-gathering 
techniques, including information concerning the telephone and e-mail 
communications of American citizens and other U.S. persons. Top Secret 
compartmented information derived from this collection was provided to, 
among other agencies, the FBI, which sent Secret-level, non-compartmented 
versions of the information to FBI field offices as investigative leads. 

- fPS/ - / STLW/ / SI/ / OC / NF) 

The Stellar Wind program represented an extraordinary expansion of 
the NSA’s signals intelligence activity and a departure from the traditional 
restrictions on electronic surveillance imposed under the Foreign 
Intelligence Surveillance Act (FISA), Executive Order 12333, and other laws. 
Yet, the program was conducted with limited notification to Congress and 
without judicial oversight, even as the program continued for years after the 
September 1 1 attacks. (TS / / STLW/ / SI / /OC/N F)- 

The White House tightly controlled who within the Justice 
Department could be read into the Stellar Wind program. In particular, we 
found that only three Department attorneys, including the Attorne}' General, 
were read into the program and only one attorney was assigned to assess 
the program’s legality in its first year and a half of operation. The limited 
number of Justice Department read-ins contrasted sharply with the 
hundreds of operational personnel who were read into the program at the 
FBI and other agencies involved with the program. 

■ (TS//STLW//SI//Oe 7 L NF) 
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I. 


of the Program. (U//TTO¥CS| 



Under the program, the NSA initially intercepted the content of 
international telephone and e-mail communications in cases where at least 
one of the communicants was reasonably believed to be associated with any 
international terrorist group. These collections became known as basket 1 
of tire Stellar Wind program. 


The NSA also collected bulk telephony and e-mail meta data - 
communications signaling information showing contacts between and 
among telephone numbers and e-mail addresses, but not the contents of 
those communications. These collections became known as basket s 1 


(telephone meta data) and basket 3 (e-mail meta data) of the Stellar Wind 
program. ~ ffS-/ / GTLW/ / SI/ / OC / NF) 



E-mail meta data included only 
and other addressing- type information, but 


similar to call detail records did not include the subject line or the message 


contents. ™fTS / / STLW / / SI / / O C / N F) 


NSA analysts accessed baskets 2 and 3 for analytical purposes with 
specific telephone numbers or e-mail addresses that satisfied the standard 




JCGJEL 


for querying the data as described in the Presidential Authorizations. A 
small amount of the collected content and meta data was analyzed by the 
NSA, working with other members of the Intelligence Community, to 
generate intelligence reports about suspected terrorists and individuals 
possibly associated with them. Many of these reports were disseminated, or 
“tipped,” to the FBI for furt her dissemination as leads to FBI f ield offices. A s 
of March 2QQ6.J B ~~ ■' ' 1 individual U.S. telephone numbers 


e-mail addresses had been tipped to the FBI, the vast majority of which were 
disseminated to FBI field offices for investigation or other action. The 
results of these investigations were uploaded into FBI databases. 

(TS7 / STLW / / S I / / O C / NFj — 
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The Justice Department had two primary roles in the Stellar Wind 
program. First, the Attorney General was required to certify each 
Presidential Authorization as to form and legality - in effect, to give the 
Department's assurance that the activities the President was authorizing 
the NSA to conduct were legal. In carrying out this responsibility, the 
Attorney General was advised by the Department’s Office of Legal Counsel 
(OLC). As we described in this report and discuss in the next section, we 
found that during the early phase of the Stellar Wind program the 
Department lacked sufficient attorney resources to be applied to the legal 
review of the program and, due in significant part to the White House’s 
extremely close hold over the program, was not able to coordinate its legal 
review of the program with the N SA. -(TS/ /STLW/ /SI// OC/NF) 

The Department’s other primary role in Stellar Wind was as a member 
of the Intelligence Community. The FBI was one of two main customers of 
the intelligence produced under the program (the other being the CIA) . 
Working with the NSA, a small team of FBI personnel converted the NSA’s 
Top Secret Stellar Wind intelligence reports into leads that wefc^« 
disseminated at the Secret level, under an FBI program called [■ | | 

to FBI field offices for appropriate action. As detailed in Chapter Six arid 
discussed below, we concluded that although the information produced 
under the Stellar Wind program had value in some counterterrorism 
investigations, it played a limited role in the FBI’s overall counterterrorism 
efforts. riT S 7 , T STLWri'/ - S - l7 - / - Qe - yNF ) 


bl, b3, 
b7E 


II. Office of Legal Counsel’s Analysis of the Stellar Wind Program 
4E S//S T//ATF) 

As described in Chapters Three, Four, and Five of this report, the 
Justice Department advised the Executive Branch, and in particular the 
President, as to the legality of the Stellar Wind program. The Department’s 
view of the legal support for the activities conducted under the program 
changed over time as more attorneys were read into the program. These 
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changes occurred in three phases. In the first phase of the program 
(September 2001 through May 2003), the legality of the program was 
founded on an analysis developed by John Yoo, a Deputy Assistant Attorney 
General in OLC. In the second phase (May 2003 through May 2004), the 
program’s legal rationale underwent significant review and revision by OLC 
Assistant Attorney General Jack Goldsmith and Associate Deputy Attorney 
General Patrick Philbin. In the third and final phase (July 2004 through 
January 2007), based in part upon the legal concerns raised by the 
Department, the entire program was moved from presidential authority to 
statutory authority under FISA, with oversight by the FISA Court. 

JTS l j STL W 7 / SI / / OC / NF ) 

In Chapters Three and Four, we examined the Department’s early role 
in assessing the legality of the Stellar Wind program. The Justice 
Department’s access to the program was controlled by the White House, and 
former White House Counsel and Attorney General Alberto Gonzales told the 
OIG that the President decided whether non-operational personnel, 
including Department lawyers, could be read into the program. Department 
and FBI officials told us that obtaining approval to read in Department 
officials and FISA Court judges involved justifying the requests to Counsel 
to the Vice President David Addington and White House Counsel Gonzales, 
who effectively acted as gatekeepers to the read-in process for 
non-operational officials. In contrast, according to the NS A, operational 
personnel at the NSA, CIA, and the FBI were read into the program on the 
authority of the NSA Director, who at some point delegated this authority to 
the Stellar Wind Program Manager. -(-T0//CI/ /NP)- 

We believe the White House’s policy of limiting access to the program 
for non-operational personnel was applied at the Department of Justice in 
an unnecessarily restrictive manner prior to March 2004, and was 
detrimental to the Department’s role in the operation of the program from 
its inception through that period. We also believe that Attorney General 
Ashcroft, as head of the Department during this time, was responsible for 
seeking to ensure that the Department had adequate attorney resources to 
conduct a thorough and accurate review of the legality of the program. We 
believe that the circumstances as they existed as early as 2001 and 2002 
called for additional Department resources to be applied to the legal review 
of the program. As noted in Chapter Three, Ashcroft requested to have his 
Chief of Staff and Deputy Attorney General Larry Thompson read into the 
program, but the White House did not approve this request. However, 
because Ashcroft did not agree to be interviewed by the OIG for this 
investigation, we were unable to determine the full extent of his efforts to 
press the White House to read in additional Department officials between 
the program’s inception in October 200 1 and the critical events of March 
2004. (TG / / SI / / - NF )- 
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Although we could not determine exactly why Yoo remained the only 
Department attorney assigned to assess the program's legality from 2001 
until his departure in May 2003, we believe that this practice represented 
an extraordinary and inappropriate departure from OLC’s traditional review 
and oversight procedures and resulted in significant harm to the 
Department’s role in the program. (TS / / SP/ tH ^F )- 

In the earliest phase of the program, Yoo advised Attorney General 
Ashcroft and the White House that the collection activities under Stellar 
Wind were a lawful exercise of the President’s inherent authorities as 
Commander-in-Chief under Article II of the Constitution, subject only to the 
Fourth Amendment’s reasonableness standard. In reaching this 
conclusion, Yoo dismissed as constitutionally incompatible with the 
President’s Article II authority the FISA statute’s provision that FISA was to 
be the “exclusive means” for conducting electronic surveillance in the United 
States for foreign intelligence purposes, and he concluded that these 
statutory provisions should be read to avoid conflicts with the Pi esidcnt s 
constitutional Commander-in-Chief authority. / / SI / /OC/NFj 

As noted above, during the first year and a half of the Stellar Wind 
program only three Department attorneys were read into the program - Yoo, 
Attorney General Ashcroft, and James Baker, Counsel in the Office of 
Intelligence Policy and Review. Jay Bybee, the OLC Assistant Attorney 
General and Yoo’s direct supervisor, was not read into the program and was 
unaware that Yoo was providing advice on the legal basis to support the 
program. Thus, Yoo was providing legal opinions on this unprecedented 
expansion of the NSA’s surveillance authority without review by his OLC 
supervisor or any other Department attorney. Rather, Yoo worked alone on 
this project, and produced two major opinions supporting the legality of the 
(TS / / STLW - / - 7 SI// OC - / - N - F )— 


When additional attorneys were read into the program in 2003, they 
provided a fresh review of Yoo’s legal memoranda. Patrick Philbin, an 
Associate Deputy Attorney General, and later Jack Goldsmith, Bybee’s 
replacement as the Assistant Attorney General for OLC, concluded that 
Yoo’s analysis was seriously flawed, both factually and legally. Goldsmith 
and Philbin concluded that Yoo’s analysis fund amentally mischaracterized 

failing to address the fact 

that the NSA was co Uectin and al so failing to assess 
the legality of this activity as it was carried out by the NSA. Goldsmith and 
Philbin also pointed to Yoo’s assertion that Congress had not sought to 
restrict presidential authority to conduct warrantless searches in the 
national security area, and criticized Yoo’s omission from his analysis of a 
FISA provision (50 U.S.C. § 1811) that addressed the President’s authority 
to conduct electronic surveillance during wartime. They further noted that 
Yoo based his assessment of the program’s legality on an extremely 
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aggressive view of the law that revolved around the Constitutional primacy 
of the President’s Article II Commander-in-Chief powers, and he may have 
done so based on a faulty understanding of key elements of the program, 
(TS / / STLW/ / 01/ / OC/NF ) 


As described in Chapter Four, Goldsmith and Philbin’s reassessment 
of the legality of Stellar Wind began after Yoo left the Department in May 
2003, and culminated in a 108-page legal memorandum issued on May 6, 
2004- That memorandum superseded Yob’s earlier Stellar Wind opinions 
and premised the legality of the program’s electronic surveillance activities 
on statutory rather than Article II constitutional grounds. 451 As a 
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consequence of this new legal rationale, Department officials concluded that 

the Presiden t’s authority to conduct electronic surveillance of the enemy in 
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led to a contentious dispute in March 2004 (discussed below in Section III). 
(T S / / STLW/ / SI/ /QC/N F) 


The 


We agree with many of the criticisms offered by Department officials 
regarding the practice of allowing a single Department attorney to develop 
the legal justification for such a complex and contentious program without 
critical review both within the Department and by tire NS A. These officials 
told us that errors in Yoo’s legal memoranda may have been identified and 
corrected if the NS A had been allowed to review his work. They also 
stressed the importance of adhering to OLC’s traditional practice of peer 
review of all OLC memoranda and the need for the OLC Assistant Attorney 
General, as a Senate-confirmed official, to review and approve all such 
opinions. (TS/ /SI/ /NP )- 


These officials also stated that such review and oversight measures 


are especially important with regard to legal opinions on classified matters 
that are not subjected to outside scrutiny. We agree with these officials’ 
comments and note that because programs like Stellar Wind are not subject 
to the usual external checks and balances on Executive authority, OLC’s 
advisory role is particularly critical to the Executive’s understanding of 
potential statutory and Constitutional constraints on its actions, 
- fES//SI//NF) 
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We did not agree with Gonzales’s view that it was necessary for 
national security reasons to limit the number of Department read-ms to 
those “who were absolutely essential,” as distinguished from the numerous 
operational read-ins who Were necessary to the technical implementation of 
the program. First, the program was as legally challenging as it was 
technically complex. Just as a sufficient number of operational personnel 
were read into the program to assure its proper technical implementation, 
we believe that as many attorneys as necessary should have been read m to 
assure the soundness of the program’s legal foundation. This was not done 
during at least the first 20 months of the program. f FSf fS I / / hlh) ■ 

Second, we do not believe that reading in a few additional Department 
attorneys during the initial phase of th^gmniwould have jeopardized 
national security, especially given theMferfjh - ^operational personnel 
who were cleared into the program during the same period. 4 ^ i n fact, the 
highly classified nature of the program, rather than constituting an 
argument for limiting the OLC read-ins to a single attorney, made the need 
for careful analysis and review within the Department and by the NSA more 
compelling. ■ (TS//8I/ /N-Fj 

We also found that the expansion of legal thinking and breadth of 
expertise from reading in additional Department attorneys over time . 
eventually produced more factually accurate and legally comprehensive 
analyses concerning the program. Increased attorney read-ins also was an 
important factor in grounding the program on firmer legal footing un er 
FISA. The transition of the program from presidential authority to statutory 
authority under FISA with judicial oversight was made possible through the 
collective work of the attorneys who finally were read into the program . 
beginning in 2004. The applications to the FISA Court to effectuate this 
transition were produced by Department attorneys, working with both legal 
and technical personnel at the NSA, further reinforcing our view that such 
coordinated efforts are more likely to produce well-considered legal 
strategies and analysis. -(TS//SI//NF) 

In addition, as discussed in Chapters Six and Seven, the increase in 
the number of attorneys read into the program beginning in 2004 helped the 
Department to more efficiently “scrub” Stellar Wind-derived information m 
FISA applications and improve the handling of Stellar Wind related 
discovery issues in international terrorism prosecutions. 

- f F 3 / / STLW/ / SI / / O Cl NF) 





Visit aadl White House 'Recertification of the Program 


In Chapter Four, we describe how the Department's reassessment of 
Yoo’s legal analysis led Deputy Attorney General James Comey, who was 
exercising the powers of the Attorney General while Ashcroft was 
hospitalized in March 2004, to conclude that he could not certify the legality 
of the Stellar Wind program. In response, the President sent Gonzales and 
Chief of Staff Andrew Card to visit Ashcroft in the hospital to seek his 
certification of the program, an action Ashcroft refused to take. We believe 
that the way the White House handled its dispute with the Department 
about the program - particularly in dispatching Gonzales and Card to 
Ashcroft’s hospital room in an attempt to override Comey’s decision - was 
troubling, -(TS.//-SI/ /NF} 


As detailed in Chapter Four, by March 2004 when the Presidential 
Authorization in effect at that time was set to expire, Goldsmith had already 
notified the White House several months earlier about the Department’s 
doubts concerning the legality of aspects of the Stellar Wind program. He 



(P S - /7 -S TUV//SI/ / QC / NF) 

When Attorney General Ashcroft was hospitalized and unable to fulfill 
his duties, Deputy Attorney General Comey assumed the Attorney General’s 
responsibilities. Before the Presidential Authorization was set to expire on 
March 11, 2004, Comey made cleat to senior White House officials, 
including Vice President Cheney and White House Counsel Gonzales, that 
the Justice Department could not certify the program as legal. The White 
House disagreed with the Justice Department’s position, and on March 10, 
2004, convened a meeting of eight congressional leaders to brief them on 
the Justice Department’s decision not to recertify the program and on the 
need to continue the program. The White House did not ask Comey or 
anyone from the Department to participate in this briefing, nor did it notify 
any Department officials that the briefing had been convened. 


Following this congressional briefing, at the direction of President 
Bush, Gonzales and White House Chief of Staff Andrew Card went to the 
hospital to seek Attorney General Ashcroft’s certification of the 
Authorization. Again, the White House did not notify any Department 
officials, including Comey, the ranking Department official at the time, that 
it planned to take this action. Gonzales’s and Card’s attempt to persuade 
Attorney General Ashcroft, who was in the intensive care unit recovering 
from surgery and according to witnesses appeared heavily medicated, to 
certify the program over Comey’s opposition was unsuccessful. Ashcroft 
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told Gonzales and Card from his hospital bed. that he supported the 
Department's revised legal position, but that in any event he was not the 
Attorney General at the time - Comey was. 453 (IS/ /GI/-/NF) 

On March 11, the following day, Gonzales certified the Presidential 
Authorization as to form and legality. -{TS/ /SI/ /NF}- 

We agree with Director Mueller’s observation that the White House’s 
failure to have Justice Department representation at the congressional 
briefing and the attempt to persuade Ashcroft to recertify the Authorization 
Without going through Comey “gave the strong perception that the [White 
Housel was trying to do an end run around the Acting [Attorney General] 
whom they knew to have serious concerns as to the legality of portions of 
the program.” - -(TS/ /SI/ /NF) — 

After Mueller, Comey, and other senior Department and FBI officials 
made known their intent to resign, the President directed that the issue be 
resolved, and the program was modified to address the Department s legal 
concerns. Because we were unable to interview key White House officials, 
we could not determine for certain what caused the White House to change 
its position and modify the program, although we believe the prospect of _ 
mass resignations at the Department and the FBI was a significant factor in 
this decision.' (TS.//GI//NF) 

We reached several conclusions based on our review of the 
Department’s role in the legal analysis of this program and the events 
surrounding the dispute between the Department and the White House. 

First legal opinions supporting complex national security programs - 
especially classified programs that press the bounds of established law - 
should be collaborative products supported by sufficient legal and technical 
expertise and resources at the Department, working in concert with other 
participating agencies, with the goal of providing the Executive Branch the 
most informed and accurate legal advice. By limiting access to this program 
as it did, the White House undermined the Department’s ability to perform 
its critical legal function. (TS/ / - SI - //4 4F) 


453 Gonzales stated that even if he knew that Ashcroft was aware Comey opposed 
recertifying the program, Gonzales would still have wanted to speak with Ashcroft because 
he believed Ashcroft still retained the authority to certify the program. Gonzales testified 
before the Senate Judiciary Committee in July 2007 that although there was concern over 
Ashcroft’s condition, “We would not have sought nor did we intend to get any approval from 
General Ashcroft if in fact he wasn’t fully competent to make that decision Gonzales also 
testified, “There’s no governing legal principle that says that Mr. Ashcroft [. . .] If he 
decided he felt better, could decide, 'I’m feeling better and 1 can make this decision, and I m 
going to make this decision.’” (U) 
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Second, we believe that if the OLC’s traditional peer review and 
supervisory procedures had been adhered to at the outset, the prospect that 
aspects of the program would have rested on a questionable legal 
foundation for over 2 years would have been greatly mitigated. 

•( T S //SI//NP) ■ 

third, we believe that the Department and FBI officials who resisted 
the pressure to recertify the Stellar Wind program because of their belief 
that aspects of the program were not legally supportable acted courageously 
and at significant professional risk. We believe that this action by 
Department and FBI officials - particularly Ashcroft, Comey, Mueller, 
Goldsmith, Philbin, and Counsel for Intelligence Policy James Baker - was 
in accord with the highest professional standards of the Justice 
Department. — 

We recommend that when the Department of Justice is involved with 
such programs in the future, the Attorney General should carefully assess 
whether the Department has been given adequate resources to carry out its 
vital function as legal advisor to the President and should aggressively seek 
additional resources if they are found to be insufficient. We also believe that 
the White House should allow the Department a sufficient number of 
read-ins when requested, consistent with national security considerations, 
to ensure that such sensitive programs receive a full and careful legal 
review. (U) 


IV. Transition of Program to FISA Authority 

We also examined the transition of the Stellar Wind program’s 
collection activities from presidential authority to FISA authority. We 
believe there Were strong considerations that favored attempting to 
transition the program to FISA sooner than actually happened, especially as 
the program became less a temporary response to the September 11 attacks 
and more a permanent surveillance tool. (TS / / STLW / / SI / / O C / NF) 

Chief among these considerations was the Stellar Wind program’s 
substantial effect on privacy interests of U.S. persons. Under Stellar Wind, 
the government engaged in an unprecedented collection of information 
concerning U.S. persons. The President authorized the NS A to intercept, 
without judicial approval or oversight, the content of international 
communications involving many U.S. persons and the NSA collected 
massive amounts of non-content data about U.S. persons’ domestic and 
international telephone calls and e-mail communications. We believe that 
such broad surveillance and collection activities, particularly for a 
significant period of time, should be conducted pursuant to statute and 
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judicial oversight. We also believe that placing these activities under Court 
supervision provides an important measure of accountability for the 
government’s conduct that is less assured where the activities are both 
authorized and supervised by the Executive Branch alone. 

■ (TS - / f §ThW - / - /31/ / OC/NF fr- 

The instability of the legal reasoning on which the program rested for 
several years and the substantial, restrictions placed on FBI agents’ access 
to and use of program-derived information due to Stellar Wind s highly 
classified status were additional reasons for transitioning Stellar Wind’s 
collection activities to FISA authority. We acknowledge that the transition 
would always have been an enormously complex and time-consuming effort 
that rested upon novel interpretations and uses of FISA that not all FISA 
Court judges would authorize. Nevertheless, the events described in this 
report demonstrate that a full transition to FISA authority was achievable 
and, in our judgment, should have been pursued earlier. 

(TG j I OTLW / / 01 / / 06/ - N F) 


V. Impact of Stellar Wind Information on FBI Counterterrorism 

Efforts 

As a user of Stellar Wind program information, the FBI disseminated 
leads or “tippers” to FBI field offices. These tippers primarily consisted of 
specific domestic telephone numbers and e-mail addresses that NSA 
analysts had determined through meta data analysis were connected to 
individuals involved with al Qaeda or affiliated groups. The tippers also 
included content of communications intercepted by the NSA based upon its 
determination that there was probable cause to believe that a party to the 
communication was al Qaeda or an affiliated grou^^^^m^^^tober 2001 
through February 2006, the NSA provided the FB |?;J^sM-^^aia Stellai Win 
tippers, the vast majority of which were domestic telephone numbers. 


The FBI’s chief objective during the earliest months of Stellar Wind’s 
operation was to expeditiously disseminate program information to FBI field 
offices for investigation, while protecting the NSA as the source of the 
information and the methods used to collect the information. The FBI 
assigned this task to a small group of personnel from the Telephone 
Analysis Unit (TAU) at FBI Headquarters. This group developed a 
straightforward process to receive the Top Secret, compai tmented Stellar 
Wind reports from the NSA, reproduce the information in a 
non-compartmented, Secret-level format, and disseminate the information 
in Electronic Communications, or ECs, to the appropriate field offices for 

ECs placed restrictions on how 


investigation. These 


HESI 


the information could be used, instructing field oluces that the infoimation 
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was “for lead purposes only” and could not be used for any legal or judicial 
purpose. (TS / / STLW / / SI -/ / OC/ NF)- 

The FBI’s participation in Stellar Wind evolved over time as the 
program became less a temporary response to the September 1 1 attacks 
and more a permanent surveillance capability. As Stellar Wind continued to 
be reauthorized, the FBI tried to improve the effectiveness of its 
participation in the program. Most significantly, in February 2003 a team of 
FBI personnel (Team 10) was assigned to work full-time at the NS A to 
manage the FBI’s participation in the program. ■ (T&//SI/ - / - N F) 

Team 10’s chief responsibility was to disseminate Stellar Wind 
information to FBI field offices. However, over time Team 10 began to 
participate in Stellar Wind in other ways. For example, Team 10 submitted 
telephone numbers and e-mail addresses to the NSA for possible querying 
against the bulk meta data collected under the program, and Team 10 
regularly contributed to the NSA’s drafting process for Stellai Wind reports. 
Overall, we found that the decision to assign Team 10 to the NSA improved 
the FBI’s knowledge about Stellar Wind operations and gave the NSA better 
insight about how FBI. field offices investigated Stellar Wind information. 
These benefits translated to improvemefl^^fea^ptellar Wind report 

drafting process, and by extension, in I , 1 leads. 

- (T StY 'S - T - I t W/VSI/ /OC/ NF ) 

One of the other changes the FBI implemented to attempt to improve 
the process for handling Stellar Wind leads was to make the FBI’s 
Headquarters-based Communications Analysis Unit (CAU), instead of the 
field offices, responsible for issuing National Security Letters (NSL) to obtain 
subscriber information on tipped telephone numbers and e-mail addresses. 
This measure, initiated in July 2003, was intended to address agent 
concerns that the leads, which reproduced the information in a 
non-compartmented. Secret-level format, did not provide sufficient 
information to initiate national security investigations, a prerequisite under 
Justice Department investigative guidelines to issuing NSLs. Agents 
complained that the ECs suffered from vagueness about the source of the 
information being provided and lacked factual details about the individuals 
allegedly involved with al Qaeda and with whom the domestic numbers 
being disseminated possibly were in contact. (IS// STLW / / SI / / OC / NF) 



the CAU implemented this change by issuing NSLs 
[control file, th e non-invest igative file created in 

i-related communications 


We 
from the 

September 2002 as a repository foi huiiiuhiiihiiiiihih'i i 
between FBI Headquarters and field ottices. Issuing NSLs from a control hie 
instead of an investigative file was contrary to internal FBI policy. In 
November 2006, the FBI finally opened an investigative file for the 
‘“^"(project. We believe the CAU and OGC officials involved in the decision 
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to issue NSLs from ifaeHH J contro1 file concluded ingogdfaith that 

the FBI had sufficient predication either to connect the [£^JBHB NSLs 
with existing preliminary or full investigations of al Qaeda and affiliated 
groups or to open new preliminary or full investigations in compliance with 
Justice. Department investigative guidelines. However, we concluded tdiat 
the FBI could have, and should have, opened an investigative file for hMglU 
PP| when the decision wa s first made t o have FBI Headquarters instead of 
field offices issue NSLs for pleads. "(' 1 1 S / / S I L W / / 3 1 / / O C / N F) 


bl, b3, 
b7E 


We also tried to assess the general role of Stellar Wind information in 
FBI investigations and its value to the FBI’s overall counterterrorism efforts. 
Similar to the FBI, we had difficulty assessing the specific value of the 
program to the FBI’s counterterrorism activities. (S//NP ) 



The majority of Stellar Wind information the NSA provided the FBI 
related to domestic telephone numbers and e-mail addresses the NSA had 
identified through meta 
nffilinthrl organizations. 1 


— — — 8 isi Ksi , ■ - ■! . m * 

Surp risingly, FBI agents and analysts with experience investigating 

leads told us that most leads were determined not to have any 

®®*®®*®* . t • ml. ^ J /A h rA nrvf Trlonfiftr ■FVvr* lie 


^Section to terrorism. | The se agents and analysts did not identify for us 
any specific cases where Bllltlllll leads helped the FBI identify previously 
unknown subjects involved in terrorism,, although we recognize that FBI 
officials and agents other than those we interviewed may have had different 
experiences with Stellar Wind information. "(TS ffSTtM / / 31 / / O C / NF) 
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Two FBI statistical studies that attempted to assess the value of 
Stellar Wind meta data leads to FBI counterterrorism efforts did not reach 
explicit conclusions on the programs usefulness. The first study found that 
1.2 percent of Stellar Wind leads made “significant” contributions 454 The 
second study did not identify any examples of “significant” Stellar Wind 
contributions to FBI counterterrorism efforts. 455 The FBI OGC told us that 


454 As we described earlier in this chapter, the FBI considered a tipper “significant” 
if it led to any of three investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. IS/fNE) 

455 As described earlier in this chapter, the FBI considered a tipper significant if it 
led to any of three investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. -(TO//Nf) 
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statements by senior FBI officials in congressional testimony that the Stellar 
Wind program had value were based in part on the results of the first study, 
which found that 1.2 percent of the Stellar Wind leads made significant 
contributions to FBI cases ; (TS / / ST LW / f 3 1 / / G C / 1 1 F) 

we interviewed generally were supportive of Stellar Wind 
) calling the information “one tool of many” in the FBI’s 
andd^^^m efforts that “Could help move cases forward” by, for example, bl, b3, 
confirming a subject’s contacts with individuals involved in terrorism or b7E 

identifying additional terrorist contacts. However, FBI agents and analysts 
also told us that the Stellar Wind information disseminated to FBI field 
offices could also be frustrating because it often lacked details about the 
foreign individuals allegedly involved ill terrorism with whom domestic 
telephone xiumb ers and e-ma il addresses were in contact. Some agents also 
believed that thc i^-'~l-l'P:i4C^l project failed to adequately prioritize leads sent 
to FBI field offices. - (TS//STLW/ /SI//OC/NB ) 

FBI Director Mueller told us that he believes the Stellar Wind program 
was useful and that the FBI must follow every lead it receives in order to 
prevent future terrorist attacks. He stated that to the extent such 
information can be gathered and used legally it must be exploited, and that 
he “would not dismiss the potency of a program based on the percentage of 
hits.” Other witnesses shared this view that an intelligence program’s value 
cannot be assessed by statistical measures alone. General Hayden said that 
the value of the program may lie in its ability to help the Intelligence 
Community determine that the terrorist threat embedded within the country 
is not as great as once feared. Some witnesses also believed that the value 
of the program should not depend on documented “success stories,” but 
rather on maintaining an intelligence capability to detect potential terrorist 
activity in the future. Several witnesses suggested that the program 
provides an “early warning system” to allow the Intelligence Community to 
detect potential terrorist attacks, even if the system has not specifically 
uncovered evidence of preparations for such an attack. 

(TS/ ' / S - ThW / / SI/--/ -Q G-/ - NF ) 

As part Of our analysis, we sought to look beyond these comments of 
general support for Stellar Wind to specific, concrete examples of the 
program’s contributions that illustrated the role Stellar Wind information 
either has or could play in the FBI’s counterterrorism efforts. We examined 
five cases frequently cited in documents we reviewed and during our 
interviews as examples of Stellar Wind’s positive contributions to the FBI’s 
counterterrorism efforts. The evidence indicated that Stellar Wind 
information had value in some of these investigations by causing the FBI no 
take action that led to useful investigative results. In other cases the 
connection between the Stellar Wind information and the FBI’s investigative 
actions was more difficult to discern . (TS-/ ■ / STLW/ /SI-/-/ QC/ - N - F - ) 
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In the end, we found it difficult to assess or quantify the overall 
effectiveness of the Stellar Wind program to the FBI’s counterterrorism 
activities However, based on the interviews conducted and documents 
reviewed,’ We concluded that although Stellar Wind information had value in 
some counterterrorism investigations, it generally played a limited role in 
the FBI’s overall counterterrorism efforts. 

It is also important to note that a significant consequence of the NS A 
program and the FBI’s approach to assigning leads for program information 
was” that FBI field offices conducted many threat assessments on individuals 
located in the United States, including U.S. persons, that typically were 
determined not to have any nexus to terrorism or represent a threat to 
national security. As a result, the FBI collected and retained a significant 
amount of personal information about the users of tipped telephone 
numbers and e-mail addresses, such as names and home addresses, places 
of employment, foreign travel, and the identity of family members. The 
results of these threat assessments and the information collected generally 
were reported in communications to FBI Headquarters and uploaded into 
FBI databases. (TO / /OTLW/ /SI - / / OC/ - NF) - 


BI’s collection of information in this i nanncr is qng .nng under 


project, the successor FBI project to] 


1 which 


to FBI field offices lead information the NS A derives from bulk 
telephonv and e-mail meta data now collected under FISA authority. Like 

project requires FBI field offices to conduct threat 


assessments on telephone numbers and e-mail addresses identified through 
the NSA’s analytical process that the FBI is not already awai e of, including 
telephone numbers and e-mail addresses one or two steps removed from 
direct contacts with individuals involved in terrorism. To the extent the 
leads derived from the FISA-authorized activities generate results similar to 
those under Stellar Wind, the FBI threat assessments will continue to result 
in the collection and retention of a significant amount of personal 
information about individuals in the United States, including U.S. persons, 
who do not have a nexus to terrorism or represent a threat to national 
security. - (TS/ - /STLW//SI//QC/NF) 

■Bggaa^ggaBaaBataaaB8B8«Baa 

project, the Justice 


We recommend that, as part of the - 

Department’s National Security Division (NSD), working with the FBI, 
should collect information about the quantity of telephone numbei s and 
e-mail addresses disseminated to FBI held offices that are assigned as 
Action leads and that require offices to conduct threat assessments. The 
information compiled by the Justice Department should include whether 
individuals identified in threat assessments are U.S. or non-U.S. persons 
and whether the threat assessments led to the opening of preliminary or full 
national security investigations. With respect to threat assessments that 
conclude that users of tipped telephone numbers or e-mail addresses are 
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not involved in terrorism and are not threats to national security, the 
Justice Department should take steps to track the quantity and nature of 
the U.S. person information collected and how the FBI retains and utilizes 
this information, This will enable the Justice Department and entities with 
oversight responsibilities, including the OIG and congressional committees, 
to assess the impact this intelligence program has on the privacy interests 
of U.S. persons and to consider whether, and for how long, such information 
Should be retained. fTS/'/SI/ /NF) 

We also recommend that, consistent with NSD's current oversight 
activities and as part of its periodic reviews of national security 
investigations at FBI H eadquarters a nd field offices, NSD should leview a 
representative sampling^ " * -j| leads to those offices. For each lead 

examined, NSD shoulda^essFBfcomplianee with applicable legal 
requirements in the use of the lead and in any ensuing investigations, 
particularly with the requirements governing the collection and use of U.S 
person information . 


bl, b3, 
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VI. Discovery and “Scrubbing” Issues 

A1 though Stellar Wind was conceived and implemented as an 
intelligence-gathering program, it was inevitable that the information from 
this program would intersect with the Department s prosecutoiial functions, 
both in criminal cases brought in federal courts and in seeking FISA orders 
from the FISA Court. We found that tire limited number of Department 
read-ins also had adverse consequences on issues related to these 
Department functions. (TS/ / STLW / /S-I-//OC/-HF) 

One such issue concerned the Department’s compliance with 
discovery obligations in international terrorism prosecutions, which we 
discuss in Chanter Seven. We determined that the Department was aware 
as early asBfl that information collected under Stellar Wind could have bi , b3 
implications for the Department’s litigation responsibilities under Federal 
Rule of Criminal Procedure 16 and Brady v. Maryland, 373 U.S. 83 (1963). 

(TS / / STLW/ /SI// QC/ -- N F) 
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No Justice Department attorneys with terrorism prosecution 
responsibilities were read into the Stellar Wind program until mid-2004, 
and as a result the Department continued to lack the advice of attorneys 
who were best equipped to identify and examine the discovery issues in 
connection with the program. Since that timej h^^ ^apartment has taken 

' - ' ” motions 


Information 

18 U.S.C. App. 3, to file ex parte in camera pleadings with 


However, the Department of Justice continues to lack a 
comprehensive process for identifying potentially discoverable Stellai Wind 
information in terrorism cases. In this regard, we recommend that the. 
Department assess its discovery obligations regarding Stellai- Wind-derived 
information in international terrorism prosecutions. We also recommend 
that the Department carefully consider whether it must re-examine past 
eases to see whether potentially discoverable but undisclosed Rule 16 or 
Brady material was collected by the NSA under the program, and take 
appropriate steps to ensure that it has complied with its discovery 
obligations in such cases. AA/e also lecommend that the Department, in 
coordination with the NSA, implement a procedure to identify Stellar 
Wind-derived information that may be associated with international 
terrorism cases currently pending or likely to be brought in the future and 
evaluate whether such information should be disclosed in light of the 



government’s discovery obligations under Rule 16 and Brady. 

( T S / f GTLW / / S i ffGGpm 

In addition, we examined the issue of the Department’s use of Stellar 
Wind-derived information in FISA applications. We believe it was 
foreseeable that some Stellar Wind-derived information would be contained 
in the FISA applications filed by the Department’s Office of Intelligence 
Policy and Review (OIPR). OIPR Counsel Baker believed, and we agree, that 
it would have been detrimental to this relationship if the Court learned that 
information from Stellar Wind was included in FISA applications without the 
Court being told so in advance. As discussed in Chapter Three, White 
House officials initially rejected the idea of reading in members of the FISA 
Court, but after Department officials continued to press the issue, 
ultimately in January 2003 agreed to read in a single judge in January 2002 
(Presiding Judge Lamberth., followed by Presiding Judge Kollar-Ko telly in 
May 2002). fPS/ / STLW/ / - S - I/V OC/NF) 

The “scrubbing” procedures imposed by the Court and implemented 
by Baker to account for Stellar Wind-derived information in international 
terrorism FISA applications created concerns among some OIPR attorneys 
about the unexplained changes being made to their FISA applications- 
These scrubbing procedures also substantially altered the assignment of 
cases to FISA Court judges for nearly 3 years. We concluded that once 
Stellar Wind began to affect the functioning of the FISA process shortly after 
the program’s inception, the number of OIPR staff and FISA Court judges 
read into Stellar Wind should have increased. Instead, read-ins were 
limited to a single OIPR official for over two years and to the Presiding Judge 
of the FISA Court for a period of four years. (TS/ /STLW//SI//OC/WF ) 

The Justice Department, together with the FBI and the NSA, today 
continues to apply scrubbing procedures to international terrorism FISA 
applications. Since January 2006, all members of the Court have been 
briefed on the Stellar Wind program and all of the judges handle 
applications that involve Stellar Wind-derived information in FISA 
applications. While we found that the government has expended 
considerable resources to comply with the scrubbing procedures required by 
the FISA Court since February 2002, we did not find any instances of the 
government being unable to obtain FISA surveillance coverage on a target 
because of this requirement. . (TS/ / STT ,W / / SI . / - /QC/.N -E) 


¥11. Gonzales’s Statements (U) 

As part of this review, the OIG examined whether Attorney General 
Gonzales made false or misleading statements to Congress related to the 
Stellar Wind program. We concluded that Gonzales’s testimony did not 
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constitute a false statement and that he did not intend to mislead Congress. 
However, we concluded that his testimony in several respects was 
confusing, not accurate, and had the effect of misleading those who were 
not knowledgeable about the program. (S/ / NFJ 


Aspects of the Stellar Wind program Were first disclosed publicly in a 
series of articles in The New York Times in December 2005. In response, 
the President publicly confirmed a portion of the program - which he called 
the terrorist surveillance program - describing it as the interception of the 
content of international communications of people reasonably believed to 
have links to al Qaeda and related organizations (basket 1). Subsequently, 
Attorney General Gonzales was questioned about NSA surveillance activities 
in two hearings before the Senate Judiciary Committee in February 2G06 


and July 2007. {T g / / OTLW/ / SI/ / OC j N F-) 

Through media accounts and former Deputy Attorney General 
Comey's Senate Judiciary Committee testimony in May 2007, it was publicly 
revealed that the Department and the White House had a major 
disagreement related to the program in March 2004. As discussed in 
Chapter Four, this dispute - which resulted in the visit to Attorney General 
Ashcroft’s hospital room by Gonzales and Card and brought several senior 
Department and FBI officials 



In his testimony before the Senate Judiciary Committee, Gonzales 
stated that the dispute at issue between the Department and the White 
House did not relate to the “Terrorist Surveillance Program” that the 
President had confirmed, but rather pertained to other intelligence 
activities. We believe this testimony created the misimpression that the 


dispute concerned activities entirely unrelated to the terrorist surveillance 
program, which was not accurate. In addition, we believe Gonzales s 
testimony that Department attorneys did not have “reservations” or 
“concerns” about the program the “President has confirmed” was incomplete 
and confusing because Gonzales did not account, fo r th e fact t hat the 
Department’s concerns were what led to| 


and that these concerns had been conveyed to the White House 
over a period of months prior to and including March 2004 when the issue 
was resolved. -fS/ /NF) 



We recognize that Attorney General Gonzales was in the difficult 
position of testifying about a highly classified program in an open forum. 
However, we also believe that Gonzales, as a participant in the March 2004 
dispute between the White House and the Justice Department and, more 
importantly, as the nation’s chief law enforcement officer, had a duly to 
balance his obligation not to disclose classified information with the need 
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not to be misleading in his testimony about the events that nearly led to 
mass resignations of the most senior officials at the Justice Department and 
the FBI. Although we believe that Gonzales did not intend to mislead 
Congress, we believe his testimony was confusing, inaccurate, and had the 
effect of misleading those who were not knowledgeable about the program. 



VOL Conclusion. (U) 

From the inception of the Stellar Wind program in October 2001, vast 
amounts of information about telephone and e-mail communications Were 
collected and stored in databases at the NSA. The NSA used this 
information to conduct analysis and disseminate reports to support the 
government’s counterterrorism efforts. We found that in the early years of 
the Stellar Wind program, the Department of Justice lacked the necessary 
legal resources to carry out an adequate review of the legality of the 
program. The White House strictly controlled the Department’s access to 
the program. For the first year and a half of the program only 3 Department, 
officials were read into Stellar Wind, and only 3 more officials had been read 
in by the end of 2003. Only a single Department attorney analyzed the legal 
basis for the program during its first year and a half of its operation. 
Beginning in mid-2 003, after additional Department officials were read into 
the program, the Department determined that this attorney’s initial legal 
analysis was legally and factually flawed. (TS / / STLW / / SI / / OC/ NF )- 

We believe that the strict controls over the Department’s access to the 
program undermined the role of the Justice Department in advising the 
President as to the legality of the program during its early phase of 
operation. The Department’s comprehensive reassessment of the program’s 
legality beginning in mid-2003 resulted in a contentious dispute with the 
White House that nearly led to the mass resignation of the Department’s 
senior leadership. In March 2004 the White House continued the program 
despite the Department’s conclusion that it found no legal support for 
aspects of the p rogram. In the face of the poten tial resignations, however, 
the White House^BHHBIHflBBtHi in accord with the 
Department’s legal concerns. Eventually, the entire program was 
transitioned, in stages, to the authority of the FISA statute. 

-ff S - / '■ / STLW/ / 31/ / OC/ NF ) 

Given the broad nature of the collection activities under the Stellar 
Wind program, the substantial amount of information the program collected 
related to U.S. persons, and the novel legal theories advanced to support the 
program, we believe that the Department should have more carefully and 
thoroughly reviewed the legality of the program, in accord with its normal 
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peer review and oversight practices, particularly during its first year and a 
half of operation. fF 9// STLW//SI//OG/NF) 

We also concluded that the Department should have begun efforts to 
transition the Stellar Wind program to FISA authority earlier than March 
2004 , when that process began, especially as Stellar Wind became less a 
temporary response to the September 1 1 attacks and more a permanent 
surveillance tool. We believe that such broad surveillance and collection 
activities conducted in the United States that impact U.S. persons, 
particularly when they extend for such a significant period of time, should 
be conducted pursuant to statute and be subjected to judicial oversight. 
Placing such activities under Court supervision, as now occurs, also 
provides an important measure of accountability for the government's 
conduct that is less assured when the activities are authorized and 
supervised by the Executive Branch alone. (TS//STLW/ /SI//OC/NF) 

Finally, we believe that the Department should carefully monitor the 
collection, use, and retention of the information that is now collected under 
FISA authority, given the expansive scope of the collection activities, The 
Department and other agencies should also continue to examine the value 
of collecting such information to the government’s ongoing counterterrorism 
efforts. (TS/7T3I/ 7 N F} 
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(U) Preface 

(U) Title III of the Foreign Intelligence Surveillance 
Act Amendments Act of 2008 required the Inspectors General 
(IGs) of the elements of the Intelligence Community that 
participated in the President's Surveillance Program (PSP) to 
conduct a comprehensive review of the Program. The IGs of 
the Department of Justice (DoJ) , the Department of Defense 
(DoD) , the Central Intelligence Agency (CIA) , the National 
Security Agency (NS A) , and the Office of the Director of 
National Intelligence (ODNI) participated in the review 
required under the Act . The Act required the IGs to submit a 
comprehensive report on the review to the Senate Select 
Committee on Intelligence, the Senate Committee on the 
Judiciary, the House Permanent Select Committee on 
Intelligence, and the House Committee on the Judiciary. 

(U) Because many aspects of the PSP remain classified, 
and in order to provide the Congressional committees the 
complete results of our review, we have prepared this 
classified report on the PSP. The report is in three 
volumes : 

o Volume I summarizes the collective results of the 
IGs 1 review . 

o Volume II contains the individual reports prepared 
and issued by the DoD, CIA, NSA, and ODNI IGs. 

Q Volume III contains the report prepared and issued 
by the DoJ IG. 

(U) The unclassified report on the PSP required by 
Title III has been provided to the Congressional committees 
in a separately bound volume. 


Unclassified When Separated 
From Attachment 
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(U) The President's Surveillance Program 

(U) INTRODUCTION 

(TS//Siy/OC/NF) In response to the terrorist attacks of 1 1 September 2001, on 
4 October 2001, President George W. Bush issued a Top Secret authorization to the 
Secretary of Defense directing that the signals intelligence (SIGEMT) capabilities of the 
National Security Agency (NSA) be used to detect and prevent further attacks in the 
United States. The Presidential Authorization stated that an extraordinary emergency 
existed permitting the use of electronic surveillance within the United States for 
counterterrorism purposes, without a court order, under certain circumstances. For more 
than five years, the Presidential Authorization was renewed at 30- to 60-day intervals to 
authorize the highly classified NSA surveillance program, which is referred to throughout 
this report as the President's Surveillance Program (PSP). 1 

(TZ/.GiyOC/lTTy Under the Presidential Authorizations, the NSA intercepted the 
content of international telephone and Internet communications of both U.S. and non-U.S. 
persons. In addition, the NSA collected telephone and Internet metadata — 
communications signaling information showing contacts between and among telephone 


generate intelligence reports. These reports were sent to the Federal Bureau of 
Investigation (FBI), the Central Intelligence Agency (CIA), and other intelligence 
organizations. 

(U) The scope of collection permitted under the Presidential Authorizations varied 
over time. In stages between July 2004 and January 2007, NSA ceased PSP collection 
activities under Presidential authorization and resumed them under four separate court 
orders issued in accordance with the Foreign Intelligence Surveillance Act of 1978 as 
amended (FISA). 2 

(U) Scope of the Review 

(U) Title III of the Foreign Intelligence Surveillance Act Amendments Act of 2008 
(FISA Amendments Act)— signed into law on 10 July 2008 — required the inspectors 


numbers and Inte rnet communications addresses, but not including the contents ot ttie 

communications. 

The content and metadata inlormation was 

analyzed by the NSA, working with other members of the Intelligence Community (IC), ti 


1 (S//NF)- The cover term NSA uses to protect the President’s Surveillance Program is STELLARWIND. 

2 (U) Unless otherwise indicated, references to FISA in this report are to the statute as it existed prior to being 
amended in 2008. 
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general of the elements of the IC that participated in the PSP to conduct a comprehensive 
review of the program. 3 The Act required that the review examine: 


(A) all of the facts necessary to describe the establishment, 
implementation, product, and use of the product of the Program; 

(B) access to legal reviews of the Program and access to information 
about the Program; 

(C) communications with, and participation of, individuals and entities 
in the private sector related to the Program; 

(D) interaction with the Foreign Intelligence Surveillance Court and 
transition to court orders related to the Program; and 

(E) any other matters identified by any such Inspector General that 
would enable that Inspector General to complete a review of die 
Program, with respect to such Department or element. 


(U) The Inspectors General (IGs) of the Department of Defense (DoD), the Department 
of Justice (DoJ), the CIA, the NSA, and the Office of the Director of National Intelligence 
(ODNI) conducted the review required under the Act. This report summarizes the collective 
results of the IGs' review. Conclusions and recommendations in this report that are attributed 
to a particular IG should be understood to represent that IG's opinion. Individual reports 
detail the results of each IG's review and are annexes to this report. All of the reports have 
been classified in accordance with the program's classification guide, which was revised 
during our review and re-issued on 21 January 2009. 

(U) Title HI of the FISA Amendments Act also required that the report of any 
investigation of matters relating to the PSP conducted by the DoJ, Office of Professional 
Responsibility (OPR) be provided to the DoJ IG, and that the findings and conclusions of 
such investigation be included in the DoJ IG's review. OPR intends to review whether any 
standards of professional conduct were violated in the preparation of the first series of legal 
memorandums supporting the PSP. OPR has not yet completed its review or provided its 
findings and conclusions to the DoJ IG. 


(U) Methodology 

(U) During the course of this review, the participating IGs conducted approximately 
200 interviews. Among the individuals we interviewed were: former White House Counsel 
and Attorney General Alberto R. Gonzales; former Deputy Attorney General 
James B. Comey; FBI Director Robert S. Mueller, IE; former Secretary of Defense 


3 (U) The President’s Surveillance Program is defined in the Act as the intelligence activity involving 
communications that was authorized by the President during the period beginning on 1 1 September 2001 and 
ending on 17 January 2007, including the program referred to by the President in a radio address on 
17 December 2005 (commonly known as fee Terrorist Surveillance Program). 
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Donald H. Rumsfeld; former NSA Director, Principal Deputy Director of National 
Intelligence, and CIA Director Michael V. Hayden; former Director of Central Intelligence 
per) and CIA Director Porter J. Goss; NSA Director Lieutenant General 
Keith B. Alexander; former Directors of National Intelligence JohnD. Negroponte and 
J. M. McConnell; and former National Counterterrorism Center (NCTC) Director 
John O. Brennan. Certain other persons who had significant involvement in the PSP either 
declined or did not respond to our requests for an interview, including former Deputy 
Secretary of Defense Paul D. Wolfowitz; former Chief of Staff to President Bush 
Andrew H. Card; David S. Addington, former Counsel to Vice President Richard B. Cheney; 
former Attorney General JohnD. Ashcroft; former Deputy Assistant Attorney General 
John Yoo; and former DCI George J. Tenet. 

-f S//NF) - We inter viewed former NSa|~ 

J within the NS^ 

3l&om the 

I; senior FBI Counterterrorism Division officials; FBI special agents 
and intelligence analysts; senior officials from DoJ^ Criminal and National Security 
Divisions; and current and former senior NCTC officials. We also interviewed DoJ officials 
and office of general counsel officials from the participating organizations who were 
involved in legal reviews of the PSP and/or had access to the memorandums supporting the 
legality of the PSP. 


as well as leadership! 
s Intelligence Directorate (SID). We 


(S//NF) ■ We examined thousands of electronic and hardcopy documents, including the 
Presidential Authorizations, terrorist threat assessments, legal memorandums, applicable 
regulations and policies, briefings, reports, correspondence, and notes. We obtained access 
to an FBI database of PSP-derived leads that had been disseminated to FBI field offices. 

We used the database to confirm information obtained through interviews and to assist in our 
analysis of FBI investigations that utilized PSP information. We evaluated the justifications 
included in the requests for information (RFIs) submitted by the CIA to the NSA to 
determine whether they were in accordance with program guidelines. Reports of prior 
reviews and investigations of the PSP conducted by the NSA IG were also utilized in our 


review. 
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(U) INCEPTION OF THE PRESIDENT'S 
SURVEILLANCE PROGRAM 


(U) National Security Agency Counterterrorism 
Efforts Prior to 11 September 2001 


“(C//NF) For more than a decade before the terrorist attacks of 1 1 September 2001, 
NSA was applying its SIGINT capabilities against terrorist targets in response to IC 
requirements.' The NSA, SID, Counterterrorism (CT) Product Line led these efforts. NSA 
was authorized by Executive Order (E.O.) 12333, United States Intelligence Activities, 

4 December 1981, as amended, to collect, process, and disseminate SIGINT information 
for foreign intelligence and counterintelligence purposes in accordance with DCI guidance 
and to support the conduct of military operations under the guidance of the Secretary of 
Defense. It is the policy of U.S. Government entities that conduct SIGINT activities that 
they will collect, retain, and disseminate only foreign communications. In September 
2001, NSA’s compliance procedures defined foreign communications as communications 
having at least one communicant outside the United States, communications entirely 
among foreign powers, or communications between a foreign power and officers or 
employees of a foreign power. All other communications were considered domestic 
communications. NSA was not authorized under E.O. 12333 to collect communications 
from a wire in the United States without a court order unless the communications 
originated and terminated outside the United States or met applicable exceptions to the 
requirement of a court order under FISA. 

(U) FISA, 50 U.S.C. § 1801, et seq., was enacted in 1978 to "provide legislative 
authorization and regulation for all electronic surveillance conducted wi thin the United 
States for foreign intelligence purposes." FISA authorizes the Federal Government to 
engage in electronic surveillance and physical searches, to use pen register and trap and 
trace devices, and to obtain business records to acquire foreign intelligence information by 
targeting foreign powers and agents of foreign powers inside the United States. 4 As a 
general rule, the FISC must first approve an application for a warrant before the 
government may initiate electronic surveillance. 


(S//SI//NF) Prior to the PSP, NSA authority to intercept foreign communications 
included the Director, NSA’s authority to approve the targeting of communications with 
one communicant within the United States if technical devices could be employed to limit 
collection to c ommunications where die target is a non-U.S. person located outside the 
United States, T 


4 (U) The terra "pen register" is defined in 18 U.S.C. § 3127 as a device or process which records or decodes 
dialing, routing, addressing, or signaling information transmitted by an instrument or facility from which a wire or 
electronic communication is transmitted, provided, however, that such information shall not include the contents 
of any communication. The term "trap and trace device" is defined in 18 U.S.C. § 3127 as a device or process 
which captures die incoming electronic or other impulses which identify the originating number or other dialing, 
routing, addressing, and signaling information reasonably likely to identify the source of a wire or electronic 
communication, provided, however, that such information shall not include the contents of any communication. 
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(U) NSA Explored Options to Improve 
SIGINT Collection and Address 
Intelligence Gaps on Terrorist Targets 

(S//NF) Hayden did not attend the meeting at the White House at which Tenet 
explained the NSA's expanded SIGINT operations to the Vice President. According to 
Hayden, Tenet told him that during the meeting the Vice President asked if the IC was 
doing everything possible to prevent another attack. The Vice President specifically asked 
Tenet if NSA could do more. Tenet then discussed the matter with Hayden. Hayden told 
Tenet that nothing more could be done within existing authorities. In a follow-up 
telephone conversation, Tenet asked Hayden what the NSA could do if it was provided 
additional authorities. To formulate a response, Hayden met with NSA personnel, who 
were already working to fill intelligence gaps, to identify additional authorities to support 
SIGINT collection activities that would be operationally useful and technically feasible. In 
particular, discussions focused on how NSA might bridge the “international gap,” i.e., 
collection of international communications in which one communicant was within the 
United States. 

(U) In the days immediately after 11 September 2001, the House Permanent Select 
Committee on Intelligence asked NSA for technical assistance in drafting a proposal to 
amend FISA to give the President authority to conduct electronic surveillance without a 
court order to obtain foreign intelligence information. On 20 September 2001, the NSA 
General Counsel wrote to White House Counsel Gonzales asking if the proposed 
amendment to FISA had merit. We found no record of a response to the NSA General 
Counsel's writing and could not determine why the proposal to amend FISA was not 
pursued at that time. 

(U) Hayden said that, in his professional judgment, NSA could not address the 
intelligence gap using FISA. The process for obtaining FISC orders was slow; it involved 
extensive coordination and separate legal and policy reviews by several agencies. 

Although FISA's emergency authorization provision permitted 72 hours of surveillance 
before obtaining a court order, it did not allow the government- to undertake surveillance 
immediately. Rather, the Attorney General had to ensure that emergency surveillance 
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(U) Impediments to SIGINT Collection 
Against Terrorist Targets Were Discussed 
With the White House 


- (SZ/NF) Hayden recalled that, after consulting with NSA personnel, he discussed with 
the White House how FISA constrained NSA collection of communications carried on a 
wire in the United States. Hayden explained that NSA co'uld not collect from a Wire in the 
United States, without a court order, content or metadata from communications that 
originated and/or terminated in the United States. Hayden also said that communications 
metadata do not have the same level of constitutional protection as the content of 
communications and that access to metadata concerning communications having one end 
in the United States would significantly enhance NSA’s analytic capabilities. Hayden 
suggested that the ability to collect communications that originated or terminated in the 
United States without a court order would increase NSA’s speed and agility. After two 
additional meetings with Vice President Cheney to discuss further how NSA collection 
capabilities could be expanded along the lines described at the White House meeting, the 
Vice President told Hayden to work out a solution with Counsel to the Vice President 
David Addington. 

(U) Authorization of the 

President's Surveillance Program 

(TS//SI//NF - ) - According to Hayden, Addington drafted the first Presidential 
Authorization of the PSP. Hayden characterized himself as the subject matter expert, 
and he said that no other NSA personnel, including the General Counsel, participated in 
drafting die authorization. Hayden also said that Do J personnel had not been involved in 
his discussions with Addington concerning Presidential authorization of the PSP . The PSP 
came into existence on 4 October 2001, when President Bush signed the Presidential 
Authorization drafted by Addington. The authorization was entitled: Presidential 
Authorization for Specified Electronic Surveillance Activities during a Limited Period to 
Detect and Prevent Acts of Terrorism within the United States. Between 4 October 2001 
and 8 December 2006, President Bush signed 43 authorizations, exclusive of modifications 
and other program-related memoranda to the Secretary of Defense. 


(U) SIGINT Activities Authorized Under the Program 
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The first Presidential Authorization allowe 


intercept the content o: 

any communication, including those to, from, or exclusively within the United States, 
where probable cause existed to believe one of the communicants was engaged in 
international terrorism. The authorization also allowed the NSA to acquire telephony and 
Internet metadata where one end of the communication was outside the United States or 
neither communicant was known to be a U.S. citizen. For telephone calls, metadata 
generally referred to “dialing-type information” (the originating and terminating telephone 
numbers, and the date, time, and duration of the call), but not the content of the call. For 
Internet communications, metadata generally referred to the “t 
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- (TS//STLW//SI//OC/NF) The Secretary of Defense directed NSA, in writing, on 
8 October 2001 tc^xecufc^h^Mthorization to conduct specified electronic surveillance on 
targets related toB^^^B^^^Jintemation^errorism. 6 Because the surveillance was 
conducted in the United States, included^^^^^^^J communications into or out of the 
United States, and a subset of these communications was to or from persons in the United 
States, the surveillance otherwise would have required a FISC order. NSA was also 
allowed to retain, process, analyze, and disseminate intelligence from communications 
acquired under the Presidential Authorization. 

(TS//STLW//SI//OC/NF) In addition to allowing the interception of the content of 
communications into or out of the United States, paragraph (a)(ii) of the first Presidential 
Authorization allowed NSA to intercept the content of purely domestic communications. 
Hayden told us he did not realize this until Addington specifically raised the subject during 
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a meeting to discuss renewing the authorization. According to Hayden, he told Addington 
that NS A would not collect domestic communications because NSA is a foreign 
intelligence agency, its infrastructure did not support domestic collection, and he would 
require such a high evidentiary standard to justify intercepting purely domestic 
communication that such cases might just as well go to the FISC. 

(U) Content of the Presidential Authorizations 
and Department of Justice Certification 
as to Form and Legality 


(S//NF) Each of the Presidential Authorizations included a finding to the effect that 
terrorist groups of global reach possessed the intent and capability to attack the United 
States, that an extraordinary emergency continued to exist, and that these circumstances 
constituted an urgent and compelling governmental interest permitting electronic 
surveillance within the United States for counterterrorism purposes, without judicial 
warrants or court orders. The primary authorities cited for the legality of the electronic 
surveillance and related activities were Article II of the Constitution and the 

Anthnriyation for Use of Military Force Joint Resolution (AUMF). 



The President also 

noted his intention to inform appropriate members of the Senate and the House of 
Representatives of the program "as soon as I judge that it can be done consistently with 
national defense needs." 

-(S//NF) Ashcroft certified the first Presidential Authorization as to "form and 
legality" on 4 October 2001. According to NSA records, this was the same day that 
Ashcroft was read into the PSP. There was no legal requirement that the Presidential 
Authorizations of the PSP be certified by the Attorney General or other DoJ officials. 
Former senior DoJ official Patrick F. Philbin told us he thought one purpose of the 
np.i- Hfi catio n was to give the program a sense of legitimacy so that it not "look like a rog ue 


the DoJ certifications served as official confirmation that DoJ had determined that the 
activities carried out under the program were lawful. 

( S//NF)- Gonzales told us that approval of the program as to form and legality was not 
required as a matter of law, but he believed that it "added value" to the Presidential 
Authorization for three reasons. First, NSA was being asked to do something it had not 
done before, and it was important to assure the NSA that the Attorney General had 
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"purely political considerations," the Attorney General's approval of 
the program would have value "prospectively" in the event of Congressional or inspector 
general reviews of the program. 


(U) The Presidential Authorizations were issued at intervals of approximately 30 to 
60 days. Bradbury said that the main reason for periodically reauthorizing the program 
was to ensure that the Presidential Authorizations were reviewed frequently to assess the 
program's value and effectiveness. As the period for each Presidential Authorization drew 
to a close, the DCI prepared a threat assessment memorandum for the President describing 
the current state of potential terrorist threats to the United States. 


(U) The Threat Assessment Memorandums 
Supporting Presidential Authorization of the Program 

-( S//NF) - From October 2001 to May 2003, the CIA prepared the threat assessment 
memorandums that supported Presidential authorization and periodic reauthorization of the 
PSP. The memorandums documented the current threat to the U.S. homeland and to U.S. 
interests abroad from al-Qa’ida and affiliated terrorist organizations. The first threat 
assessment memorandum — The Continuing Near-Term Threat from Usama Bin Ladin — 
was signed by the DCI on 4 October 2001. 7 Subsequent threat assessment memorandums 
were prepared every 30 to 60 days to correspond with the President's reauthorizations. 

-( S//NF) The DCI Chief of Staff, John H. Moseman, was the CIA focal point for 
preparm^h^ujeat^ssessmenynemomnriiinT^According to Moseman, he directed the 

to prepare objective the 

current terrorist threat, focusing primarily on threats to the homeland, and to document 
those appraisals in a memorandum. ^^Janalysts drew upon all sources of intelligence in 
preparing their threat assessments. Each of the memorandums focused primarily on the 
current threat situation and did not routinely provide information concerning previously 
reported threats or an assessment of the PSP's utility in addressing previously reported 
threats. 

■■ (S//NF) After HH completed its portion of the memorandums, Moseman added a 
paragraph at the end of the memorandums stating that the individuals and organizations 
involved in global terrorism (and discussed in the memorandums) possessed the capability 
and intention to undertake further terrorist attacks within the United States. Moseman 
recalled that the paragraph was provided to him initially by either Gonzales or Addington. 
The paragraph recommended that the President authorize the Secretary of Defense to 
employ within the United States the capabilities of DoD, including but not limited to 
NSA’s SIGINT capabilities, to collect foreign intelligence by electronic surveillance. The 
paragraph described the types of communication and data that would be collected and the 


7 (U) The title of the threat assessment memorandums was changed to The Global War Against Teirorism in 
June 2002. 
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circumstances under which they could be collected. The draft threat assessment 
memorandums were reviewed by CIA Office of General Counsel attorneys assigned to 
£and CIA Acting General Counsel (Principal Deputy General Counsel), John A. Rizzo. 
Rizzo told us that the draft memorandums were generally sufficient, but there were 
occasions when, based on his experience with previous memorandums, he thought that 
draft memorandums contained insufficient threat information or did not present a 
co mpellin g case for reauthorization of the PSP. In such instances, Rizzo would request 
thatjjjjprovide additional available threat information or make revisions to the draft 
memorandums. 

(S/ /NF) The threat assessment memorandums were then signed by the DCI and 
forwarded to the Secretary of Defense to be co-signed. Tenet signed most of the threat 
memorandums prepared during his tenure as DCI. There were no occasions when the DCI 
or Acting DCI withheld their signature from the threat assessment memorandums. Hie 
threat assessment memorandums were reviewed by DoJ's OLC to assess whether there was 
"a sufficient factual basis demonstrating a threat of terrorist attacks in the United States for 
it to continue to be reasonable under the standards of the Fourth Amendment for the 
President to [continue] to authorize the warrantless searches involved" in the program. 

OLC then advised the Attorney General whether the constitutional standard of 
reasonableness had been met and whether the Presidential Authorization could be certified 
as to form and legality. After review and approval as to form and legality by the Attorney 
General, the threat assessment memorandums were delivered to the White House to be 
attached to the PSP reauthorization memorandums signed by the President 

(S//NF) Responsibility for drafting the threat assessment memorandums was 
transferred fronJ((to the newly-established Terrorist Threat Integration Center in May 
2003. This responsibility was retained by TTIC's successor organization, NCTC. The 
DCI continued to sign the threat assessment memorandums through 15 April 2005. 
Subsequent memorandums were signed by the Director of National Intelligence or his 
designee. 


(U) Early Revisions to the Presidential Authorizations 

(TS//STLW//SI//OC/NF)-On 2 November 2001, with the first authorization set to 
expire, President Bush signed a second Presidential Authorization of the PSP. The second 
authorization cited the same authorities in support of the President's actions, principally the 
Article E Commander-in-Chief powers and the AUMF. The second authorization also 
cited the same findings of a threat assessment concerning the magni tude of potential 
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(U) DoJ Office of Legal Counsel Memorandums 
Supporting Legality of the Program 


(S//NF)- OLC Deputy Assistant Attorney General John Yoo was responsible for 
drafting the first series of legal memorandums supporting the PSP. Yoo was the only OLC 
official read into the PSP from the program's inception until he left DoJ in May 2003. 
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During Yoo’s tenure at DoJ, he was one of only three DoJ officials read into the PSP. The 
other two were Ashcroft and Baker. OLC Assistant Attorney General Jay S. Bybee, Yoo’s 
direct supervisor, was never read into the program. 

-(S//NF)- Before the President authorized the PSP on 4 October 2001, Yoo had 
prepared a memorandum evaluating the legality of a hypothetical electronic surveillance 
program within the United States to monitor communications of potential terrorists. His 
memorandum, dated 17 September 2001, was addressed to Deputy White House Counsel 
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~ ffi//NI 9 - The first OLC memorandum explicitly addressing the legality of PSP was 
not drafted until after the program had been formally authorized by the President and after 
Ashcroft had certified the program as to form and legality. The first OLC opinion directly 
supporting the legality of the PSP was dated 2 November 2001, and was drafted by Yoo. 
Yoo acknowledged at the outset of his 2 November memorandum that "[b]ecause of the 
highly sensitive nature of this subject and the time pressures involved, this memorandum 
has not undergone the usual editing and review process for opinions that issue from our 



~f S//NF) Yoo acknowledged in his 2 November 2001 memorandum that the first 
Presidential Authorization was "in tension with FISA." Yoo stated that FISA "purports to 
be the exclusive statutory means for conducting electronic surveillance for foreign 
intelligence." But Yoo then opined that "[sjuch a reading of FISA would be an 
unconstitutional infringement on the President's Article II authorities." Citing advice of 
OLC and DoJ's position as presented to Congress during passage of the USA PATRIOT 
Act several weeks earlier, Yoo characterized FISA as merely providing a "safe harbor for 
electronic surveillance," adding that it "cannot restrict the President’s ability to engage in 
warrantless searches that protect the national security." 


"( S//NF) - Regarding whether the activities conducted under the PSP could be 
conducted under FISA, Yoo described the same potential impediments that he had cited in 
his 4 October memorandum. Noting that the Presidential Authorization could be viewed as 
a violation of FISA's civil and criminal sanctions in 50 U.S.C. §§ 1809-10, Yoo opined that 
in this regard FISA represented an unconstitutional infringement on the President's 
Article II powers. According to Yoo, the ultimate test of whether the government may 
engage in warrantless electronic surveillance activities is whether such conduct is 
consistent with the Fourth Amendment, not whether it meets the standards of FISA. 
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-mm Yoo wrote that reading FISA to restrict the President’s inherent authority to 

conduct foreign intelligence surveillance would raise grave constitutional questions which, 

under the doctrine of constitutional av^^yvo^^j^jir^jeOTlvm^h^su^r^i 

manner that preserves the President ’s^ 

■ “[U]nless Congress made a clear statement in 

that it sought to restrict presidential authority to conduct warrantless searches in the 
national security area— which it has not— then the statute must be construed to avoid such 

a reading.” 

(TS//SF/N 17 ) v ™ ,g 2 November 2001 memorandum dismissed Fourth Amendment 
concerns to the extent that the authorized collection involved non-U.S. persons outside e 
United States. Regarding those aspects of the program thatinvolved mtercephon of the 
international communications of U.S. persons within the United States, Yoo asserted that 
Fourth Amendment jurisprudence allowed for searches of persons crossing U.S. 
international borders and that interceptions of communications into or out of the Urnted 
States fell within the "border crossing exception." Yoo further opined that electronic 
surveillance in "direct support of military operations" did not trigger constitutional 
protection against illegal searches and seizures, in part because the Fourth Amendment is 
primarily aimed at curbing law enforcement abuses. Finally, Yoo wrote that die electronic 
surveillance described in the Presidential Authorizations was reasonable under the 
T-i ... a nm a thm-pfnrp. Hid nnt reauire a warrant, i.e., in this situation the 



oiae^/iev lF \Raif<r'nMmTimmp.nWMO¥ORU 


1 



APPROVED FOR PUBLIC RELEASE 


TOP9ECRET//STLW//CQMINT//ORCON/NOFQRN 


-(TS f/SI/ftU?) -In October 2002, at Ashcroft's request; Yoo drafted another opinion 
concerning the PSP. The memorandum, dated 11 October 2002, reiterated the same basic 
analysis as Yoo's 2 November 2001 memorandum in support of the legality of the PSP. 


(U) IMPLEMENTATION OF THE 
PRESIDENT’S SURVEILLANCE PROGRAM 

(U) NSA Implementation 

(S//NF)-On 4 October 2001, Hayden received the initial Presidential Authorization of 
the PSP and bnefe(Njh^IS^SIGIN'I^irecto|^mcU)tIieiJee^NS^3eisonneN)iyhf5^^^ 
authorization. I 


| He also said that the NSA General Counsel 
ha^eviewe^i^uthonzatioi^n^oncluded that the authorized activities were legal. 



content of telephone calls under PSP authority 



in October 2001. 





-f F S //SI//NF) T elephone and Internet 
Communications Content Collection and Analysis 

(T8//SI//NF) Content collection and analysis under the PSP was conducted in the 
same manner as collection and analysis conducted previously by the NSA under 
E.0. 12333 authority. NSA management applied standard minimization and specially 
designed procedures to task domestic selectors such as telephone numbers and e-mail 
addresses. Selectors had to meet two criteria before being tasked under the PSP: the 
purpose of the collection had to be to prevent and detect terrorist attacks in the United 
States; an d the selector had to be linked to al-Oa’ida. an associate, or international 
terrorism. 


a 


(TS//SI//NF) NSA collection managers were responsible for ensuring that telephony 
and Internet communications selectors were appropriately added or removed from 
collection. Content collection for domestic selectors was sometimes approved for specific 
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time periods. Data collected under the PSP were stored in compartmented NSA databases, 
and access to the databases was strictly controlled. 

(TS//SI//QC/NP) The majority of targets for content collection under the PSP were 
for eign telep hone numbers and Internet communicationgaddresses. In 2008, NSA reported 
thatBMMforeign telephone numbers and in excess ofjHB|foreign Internet 
communications addresses hadbeen targeted from October 2001 through December 2006. 
NSA reported in 2008 thaflH domestic telephone numbers andlH domestic Internet 
communications addresses were targeted for PSP content collection from October 2001 to 
January 2007. Although targeted domestic telephone numbers and Internet 
communications addresses were located in the United States, they were not necessarily 

usedbyU.S. citizens. 



(S//HF) PSP program officials told us that the NSA did not seek to collect domestic 
communications under the PSP. Ho wever, NSA managers said tha t there are no readily 
available technical means within t0 guarantee that no 

domestic calls will be collected. Issues of this kind inevitably arise from time to time in 
other SIGINT operations, and are not unique to the PSP. Over the life of the program, the 
NSA reportedBSj incidents of unintentional collection of domestic communications or 
non-targeted communications. In such cases, the NSA IG determined that personnel 
followed established procedures in reporting the incidents, adjusting collection, and 
purging unauthorized collection records from NSA databases. 

(TS//SI//NF) NSA analysis of content collected under the PSP involved the same 
practices and teclmiques used in analyzing information from other SIGINT operations. 
Telephone content was made available to NSA analysts through a voice processing system, 
Internet communications content was available from the database in which it was stored. 
Analysis involved more than listening to, or reading the content of, a communication and 
transcribing and disseminating a transcript. Analysis also involved coordinating and 
collaborating with other IC analysts, applying previous knowledge of the target, and 
integrating other relevant intelligence. 
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■fTO//GI//NF) -Telephony and Internet 
Metadata Collection and Analysis 



| IN HA personnel used fSi* metadata to perform contact ch ainin g 
Although the NSA had the capability to collect bulk telephony and Internet metadata 
before the PSP, collection was limited because the NSA was not authorized to collect 
metadata from a wire inside the United States without a court order when one end of the 
communication Was in the United States. NSA could "chain” to, but not through, domestic 
selectors. Access to large amounts of metadata is required for effective contact chaining, 
and the PSP increased the data aVailable to NSA analysts and allowed them to perform 
more thorough contact chaining. 

(TS//SI//QC/NF) A lthough NSA analysts could search bulk-collected metadata under 
the PSP, the analysts' searches were limited to targets that were approved under the 
standards set forth in the Presidential Authorizations. As such, only a small fraction of the 
metadata collected under the PSP was ever accessed. In August 2006, the NSA estimated 
that 0.000025 percent of the telephone records in the PSP database (or one of every 
four million records) could be expected to be seen by NSA analysts through chaining 
analysis. 



■S35I7SrZ7*SI3V 


NSA analysts conduct contact chaining by entering a target selector — a 
telephone number or Internet communication address — in a specialized metadata analysis 
tool, which searches the metadata and identifies contacts between the selector and other 
telephone numbers or Internet communications addresses. The resulting contact 
analyzed for intelligence and to develo 
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(TS//SI//NF)-Whea NSA personnel identified erroneous metadata collection— usually 
caused by technical problems or inappropriate application of the authorization — they were 
directed to report the violation or incident thrdugh appropriate channels and to delete the 
collection from all NSA databases. NSA reported three such violations early in the 
program and took measures to correct them. 


(U) NSA Reporting From the 
President's Surveillance Program 


(TS//SI//OC/NF) PSP information was disseminated in^H types of reports: 
"tippers," which pro wled metadata analysis: content reports, w hich provided NSA analysis 
tent collectiomr^^^ 

secure communications network. Some tippers contained "tear line” information that 
allowed for wider distribution of a sanitized version of the information. Prom October 
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(U) NSA Managerial Structure and Oversight 
of the President's Surveillance Program 


(S//NF) Analysis and reporting associated with the PSP was conducted within SID at 
NSA's Fort Meade, Maryland headquarters. PSP activities were not conducted at NSA 
field sites. The Director and Deputy Director of NSA exercised senior operational control 
and authority over the program. Tire individual who was SIGINT Director in 2001 told us 
that, aside from ensuring that the PSP had appropriate checks and balances, she left direct 
management of the program to the NSA Director, the Deputy Director, and the Office of 
General Counsel. She noted that Hayden took personal responsibility for the program and 
managed it carefully. 

■(S//NF)' By 2004, specific managerial authorities concerning PSP collection, analysis, 
and reporting activities had been delegated to the SIGINT Director. The SIGINT Director 
further delegated managerial authority to the PSP program manager and mission execution 
responsibilities to the Chief of the CT Product Line. The PSP program manager position 
was restructured to provide the incumbent authority and responsibility for oversight of PSP 
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activity across SID, and the PSP program manager was provided additional staff. Over the 
life of the program, there were five PSP program managers, who reported directly to the 
SIGINT Director or the Chief of the CT Product Line. 

(pg PSP with 
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(U) NSA PSP Costs From FY 2002 through FY 2006 
(dollars In thousands, personnel costs not included) 



(U) NSA Management Controls to Ensure 
Compliance With Presidential Authorizations 




information and ensure 


compliance with the Presidential Authorizations. 
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(S//NF) - The NSA General Counsel was read into the PSP on 4 October 2001, the day 
the first Presidential Authorization was signed. On 6 October 2001, the General Counsel 
provided Hayden and his deputy talking points for use in briefing NSA personnel on. the 
new program's authorities. The talking points included the fact that Hayden had directed 
the NSA General Counsel and the NSA Associate General Counsel for Operations to 
review and oversee PSP activities. The NSA Associate General Counsel for Operations 
provided most of the program oversight before the NSA IG was read into the PSP in 
August 2002. The Associate General Counsel for Operations oversaw program 
implementation, reviewed proposed target packages for compliance with the 
authorizations, and coordinated program-related issues with DoJ. 


(U) NSA Inspector General Oversight 
of the Program 

(S//NF) T he NSA IG and other NSA Office of Inspector General personnel were read 
into the PSP beginning in August 2002. Over the life of the program, the NSA IG 
conducted: 

° Three investigations in response to specific incidents and violations of the 
Presidential Authorizations to determine the cause, effect, and remedy. 

° Ten reviews to determine the adequacy of management controls to ensure 
compliance with the authorization and related authorities, assess the 
mitigation of risk associated with program activities, and identify 
impediments to meeting the requirements of the authorizations. 

(TS//SI//NF) -Ten of the NSA IG reports included a total of^| recommendations to 
NSA management to strengthen internal controls and procedures over the PSP. The NSA 
IG identified no intentional misuse of the PSP. Significant findings from NSA IG reviews 
of the PSP include the following: 

a In 2005, the NSA IG found^|errors when comparing records of domestic 
telephone and communications selectors approved for PSP content 
collection with selectors actually on collection. The errors included 
selectors that were not removed from collection after being detasked, 
selectors that were not put on collection when approved, and selectors that 
were mistakenly put on collection due to typographical errors. NSA 
management took steps to correct the errors and establish procedures to 
reconcile approved selectors with selectors actually on collection. 

° During a 2006 review, the NSA IG found that all items in a randomly 
selected sample of domestic selectors met Presidential Authorization 
criteria. Using a statistically valid sampling methodology, the IG 
concluded with 95 percent confidence that 95 percent or more of domestic 
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selectors tasked for PSP content collection were linked to al-Qa’ida, its 
associates, or international terrorist threats inside the United States. 

~ (3//NF) hi addition to NSA IG report recommendations, in March 2003, the NSA IG 
recommended to Hayden that he report violations of the Presidential Authorizations to the 
President. The NSA IG prepared | Presidential notifications for the NSA Director 
concerning violations of the authorizations. 


^ ^ j in January 2007, violations involving collection activities 

conducted under PSP authority as well as violations related to former PSP activities that 
were operating under FISA authority were reported quarterly to the President’s Intelligence 
Oversight Board, through the Assistant to the Secretary of Defense for Intelligence 
Oversight. 

led in late 2008. that from approximate! 




|A11 related collection records were purged from NSA databases in 

2004; therefore, it was not possible to determine the exact nature and extent of the 
collection. NSA OIG will close out this incident in its upcoming report to the President’s 
Intelligence Oversight Board. 


(T3//3I//NF ^~Qn 15 January 2009, the DoJ reported to the FISC that the NSA had 
been using an "alert list" to compare FISA-authorized metadata against telephone numbers 
associated with counterterrorism targets tasked by the NSA for SIGINT collection. The 
NSA had reported to the FISC that the alert list consisted of telephone numbers for which 
NSA had determined the existence of a reasonable, articulablyusDi^rahaUh^umbe^^ 
were related to a terrorist organization associated with® 

In fact, such a determination had not been made for the majority of the selectors on the 
alert list. The NSA IG reported this incident to the President’s Intelligence Oversight 
Board, and has provided updates as required. The alert list and a detailed NSA 60-day 
review of processes related to the business records FISC order were the subject of several 
recent submissions to the FISC and of NSA briefings to the Congressional oversight 
committees. 


(U) Access to the President's Surveillance Program 
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((J) PSP Cumulative Clearance Totals 
(as of 17 January 2007) 



(S//NF)- Knowledge of the PSP was strictly controlled and limited at the express 
direction of the White House. Hayden eventually delegated his PSP clearance approval 
authority for NSA, FBI, and CIA operational personnel to the NSA PSP program manager. 
Hayden was required to obtain approval from the White House to clear members of 
Congress, FISC Judges, the NSA IG, and others. 

- (S//NF) The NSA IG was not read into the PSP until August 2002. According to 
the NSA General Counsel at the time, the President would not allow the IG to be briefed 
prior to that date. Although Hayden did not recall why the IG had not been cleared 
earlier, he thought that it would have been inappropriate to clear him when the length of 
the program was unknown and before operations had stabilized. By August 2002, 

Hayden and the NSA General Counsel wanted to institutionalize PSP oversight with the 
involvement of the NSA IG. Flayden recalled having to "make a case" to the White 
House to have the NSA IG read in. The ODNI IG found that ODNI oversight of the PSP 
was limited by ODNI oversight personnel not being provided timely access to the 
program. 

(U) Congressional Briefings on the Program 

■ (T5//3I//NF^"On 25 October 2001, Hayden conducted a briefing on the PSP for the 
Chairman and the Ranking Member of the House Permanent Select Committee on 
Intelligence, Nancy P. Pelosi and Porter J. Goss; and the Chairman and the Vice Chairman 
of the Senate Select Committee on Intelligence (SSCI), D. Robert Graham and 
Richard C. Shelby. Between 25 October 2001 and 17 January 2007, Hayden and current 
NSA Director Alexander, sometimes supported by other NSA personnel, conducted 
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49 briefings to members of Congress and their staff. Hayden told us that during the many 
PSP briefings to members of Congress, no one ever suggested that the NS A should stop the 
program. Hayden emphasized that he did more than just “flip through slides during the 
briefings, which lasted as long as attendees had questions. 

(U) Foreign Intelligence Surveillance Court 
Briefings on the Program 

(T5//5IVOC/NF) On 31 January 2002, the FISC Presiding Judge Royce Lamberth 
becamethe first member of the court to be read into the PSP. He was briefed on the 
program jfl^glRlkg^hegofDoJ^racsQ^ 




Lamberth’s briefing was conducted at tne uoj ana was 
ueller, Yoo, and Baker. 


attended by Ashcroft, Hayden, ~ 

(TC/.'CL'/OC/NF) Auhrrnft provided Lamberth a brief summary of the President’s 
decision to create the PSP, and Ashcroft stated that he had determined, based upon the 
advice of John Yoo, an attorney inDoJ’s Office of Legal Counsel (OLC), that the 
President’s actions were lawful under the Constitution. Ashcroft also emphasized to 
Lamberth that the FISC was not being asked to approve the program. Following 
Ashcroft’s summary, Hayden described for Lamberth how the program functioned 
operationally, Yoo discussed legal aspects of the program, and B aker proposed procedures 
for handling international terrorism FISA applications that contained PSP-denved 
information. For the next four months, until the end of his term in May 2002, Lamberth 
was the only FISC judge read into the PSP. 

fTS/ySL/OC/NF)-! 1 '^!?* Colleen Kollar-Kotelly succeeded Lamberth as the FISC 
Presiding Judge and was briefed on the PSP on 17 May 2002. The briefing was similar in 
form and substance to that provided to Lamberth. In response to several questions from 
Kollar-Kotelly about the scope of the President’s authority to conduct warrantless 
surveillance, DoJ prepared a letter to Kollar-Kotelly, signed by Yqo, that, according to 
Kollar-Kotelly, “set out a broad overview of the legal authority for conducting [the rbrj, 
but did not analyze the specifics of the [PSP] program.” Hie letter, which Kollar-Kotelly 
reviewed at the White House but was not permitted to retain, essentially replicated Yoo s 
2 November 2001 memorandum regarding the legality of the PSP. Kollar-Kotelly was the 
only sitting FISC judge read into the PSP until January 2006, when the other FISC judges 

were read in. 
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unattributed” language m 
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ker was read into the PSP only after he came upon strange, 

.. - t X* • _ 




sted the existence of a 
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_ As noted, eventually l^amoe , 

his successor, Kollar-Kotelly, were read in. The DoJ IG believes that not having OIPR 
officials and members of the FISC read into the PSP, while program-derived formation 
was being disseminated as investigative leads to the FBI and finding its way mto FISA 




APPROVED FOR PUBLIC RELEASE 


is uaWM Uba u bUUJI WW'UDDUBM U I / ’Ssrf'U ^ 'tea* fl \If I] \ . J Ni. U \J 


applications, put at risk the DoJ’s important relationship with the FISC. The DoJ IG agrees 
with Baker’s assessment that, as the government’s representative before the FISC, good 
relations between the DoJ and the FISC depend on candor and transparency. 


(U) FBI Participation in the 
President's Surveillance Program 


~frS//Gh/NF)-As a user of PSP-derived information, the FBI disseminated leads — 
tippers — to FBI field offices. Tippers primarily consisted of domestic telephone numbers 
and Internet communications addresses that NS A analysts, bad determined through 
metadata analysis were connected to individuals involved with al-Qa’ida or its affiliates. 
Domestic telephone numbers represented the overwhelming majority of PSP-derived 
information contained in tippers. Tippers also provided information derived from content 
collection under the PSP. 


(TS//SI//NF)- The FBI’s principal objective during the earliest months of the PSP was 
to disseminate program information to FBI field offices for investigation while protecting 
the source of the information and the methods used to collect it. The FBI initially assigned 
responsibility for this to its Telephone Analysis Unit (TAU), which developed procedures 


to disseminate informa 
format. Theresultin 



eports in a non-compartmented, Secret-level 
Electronic Communications (ECs) included 


restrictions on how the information could be used, i.e., FBI field offices were to use the 
information “for lead purposes only” and not use the information in legal or judicial 
proceedings. 


(S//NF }-The FBI’s participation in the PSP evolved over time as the program became 
less a temporary response to the September 1 1 attacks and more a permanent surveillance 
capability. T^mgrov^he effectivenes^ntyTgrticination in the program, the FBI 
initiated project manage its involvement in the 

PSP. In February 2003, the FBI assigned a team of FBI personnel— "Team 10” — to work 
full-time at the NSA to manage the FBI’s participation in die program. 

(TS//SEfrg^eam 10’s primary responsibility was to disseminate PSP information 
thxoughHHlECs to FBI field offices for investigation or other purposes. However, 
over time. Team 10 began to participate in the PSP in other ways. For example. Team 10 
occasionally submitted telephone numbers and Internet communications addresses to the 
NSA to be searched against the bulk metadata collected under the PSP. The NSA 
conducted independent analysis to determine whether telephone numbers or Internet 
communications addresses submitted by Team 10 met the standards established by the 
Presidential Authorizations. Team 10 also regularly contributed to NSA’s PSP process by 
reviewing draft reports and providing relevant information from FBI databases. 

■fS//NF) FBI fiel^ffice^ere not required to investigate every tipper^^^nmated 
by Team 10 under the^^^^^^j project. Rather, the type of lead that the| 

EC assigned— "action," "discretionary," or "for information"— drove the field office’s 


response to a tipper. 9 The vast majorft^flgnnvestigative activity related to PSP 
information involved responding to H|i telephone number tippers that assigned 
action leads. Team 10 generally assigned action leads for telephone numbers that were not 
already known to the FBI or telephone numbers that Team 10 otherwise deemed a high 
priority, such a^ymmbe^hathad a relationshi|^o a major FBI inves^^to^From 
approximately^BB^mi whenl^l^Bwas established, to^H action 
leads instructed field offices to obtain subscriber information for the telephone numbers 
within its jurisdiction and to conduct any "logical investigation to determine terrorist 
connections." Some agents complained that action leads lacked guidance about how to 
make use of the tippers, which was of particular concern because agents were not confident 
that^^mmcommunications provided sufficient predication to open national security 
investigations. 


(TS/ /SI//NB- Two chang es to FBI procedures in 2003 addressed some FBI agents' 


ICVslJ IW JL — — U 

concerns. FBI Headquarters assumed responsibility from field offices 
for issuing national security letters (TSfSLs) to obtain subscriber informatio^bou^S^ 
tinned telephone numbers and Internet communications addresses. 


tinned 

I I 1 
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the Attorney General issued new guidelines for FBI national security investigations 
that created a new category of investigative activity called a "threat assessment." Under a 


threat assessment, FBI agents are authorized to investigate or collect information on 
individuals, groups, and organizations of possible investigatiA^^j^^^^ opening a 
preliminary o^lUiational security investigation. Beginnin^^^Umi action leads 
assigned metadata tippers instructed field offices to conduct threat 

assessments anc^idvised that FBI headquarters would issue NSLs to obtain subscriber 


information. 


(S//NF) In general, an FBI threat assessment involved searching several FBI, public, 
and commercial databases for information about the tipped telephone number, and 
requesting that various state and local government entities conduct similar searches. 
Sometimes these searches identified the subscriber to the telephone number before FBI 
Headquarters obtained the information with anNSL. In other cases, the threat assessments, 
continued after the field office received the NSL results. 

(S//NF) - The^^^Hjleads frequently were closed after conducting a threat 
assessment interview with the subscriber and determining that there was no nexus to 
terrorism or threat to national security. In other cases, the leads were closed based solely 
on the results of databas e checks. 

(S//NF > BeginningH^^^^I FBI field offices were required to report the 
results of their threat assessments to FBI headquarters. FBI field offices typically reported 
all of the information that was obtained about the tipped telephone numbers, including the 
details of any subscriber interviews, and then stated that the office had determined that the 


9 (S//NF) An action lead instructs an FBI Field office to take a particular action in response. A discretionary lead 
allows the field office to make a determination whether the information provided warrants investigative action. A 
field office is not expected to take any specific action on a for information lead. 


ELEASE 


telephone number did not have a nexus to terrorism and considered the lead closed Much 
less frequently, field offices reported that a preliminary investigation was opened. 
Regardless of whether any links to international terrorism were identified in a threat 
assessment, the results of the threat assessments and the information that was collected 
about subscribers generally were reported to FBI headquarters and uploaded to FBI 
databases. 

(U) CIA Participation in the 
President's Surveillance Program 

-( S//NF) - CIA analysts and targeters, as PSP consumers, requestedinfbrmationfroin 
the program and utilized program reporting in their analyses. 




(U) NCTC Participation in the 
President's Surveillance Program 


(TS//S1//NF) The ODNI IG found that the ODNTs primary role in the PSP was the 
preparation of the threat assessments that summarized the al-Qa'ida threat to the United 
States and were used to support periodic reauthorization of the program. The ODNI IG 
found that the threat assessments were drafted by experienced NCTC personnel who 
prepared the documents in a memorandum style following an established DoJ format. The 
ODNI IG also determined that the ODNI threat assessments were prepared using 
evaluated intelligence information chosen from a wide variety of IC sources. ODNI 
personnel said that during the period when the ODNI prepared the threat assessments, the 
IC had access to fully evaluated intelligence that readily supported an assessment that 
al-Qa'ida remained a significant threat to the United States. 



(S//NF) The NCTC analysts said that they handle NS A surveillance information, 
including PSP information, consistent with the standard rules and procedures for han dlin g 
NSA intelligence information including minimization of U.S. person identities. On those 
occasions when the NCTC analysts knew that a particular NSA intelligence product was 
derived from the PSP, the analysts told us they reviewed program information in the same 
manner as other incoming NSA intelligence products. If appropriate, NCTC analysts then 
incorporated the PSP information into analytical products being prepared for the Director 
of National Intelligence (DNI) and other senior intelligence officials. They identified the 
President's Terrorism Threat Report and the Senior Executive Terrorism Report as 
examples of the types of finished intelligence products that would, at times, contain PSP 
information. 
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(U) The President's Surveillance Program 

and the Foreign Intelligence Surveillance Court 

■ (TS//SI//NF)- DoJ, initially with the FISC’s concurrence and later at the court’s 
direction, developed and implemented procedures — referred to as “scrubbing” 
procedures— to account for and make the court aware of instances when PSP-derived 
information was included in FISA applications. Lamberth required that all FISA 
applications that contained PSP-derived information, or that would result in simultaneous 
collection against particular targets under both the PSP and a FISC order, be filed with him 
only. Baker told us that Lamberth wanted to be informed of applications that contained 
PSP information and of dual coverage situations. According to Baker, the scrubbing 
procedures were a means of meeting his ethical duty of candor to the FISC without 
disclosing the existence of the PSP to uncleared judges. 

(TS//SI//MF)- DoJ effectuated the scrubbing procedures by compiling lists of 
information contained in initial and renewal FISA applications that was attributed to the 
NS A and of all facilities targeted for electronic surveillance in the applications. These lists 
were sent to the NSA to determine whether any of the NS A-attnbuted information was 
PSP-derived and whether any of the facilities also were targeted under the PSP. The N S A 
communicated the results back to DoJ, which then filed the applications with the FISC 
consistent with the scrubbing procedures. 

(T5//5I7/NF)- Kollar-Kotelly continued the procedures that had been developed by 
Baker and agreed to by Lamberth for handling FISA applications that contained PSP- 
derived information. However, Kollar-Kotelly required DoJ to excise from FISA 
applications any information obtained or derived fiom the PSP. But Kollar-Kotelly also 
instructed Baker to alert her to any instances where an application's basis for the requisite 
probable cause showing under FISA was weakened by excising PSP information. In such 
cases, Kollar-Kotelly would then assess the application with the knowledge that additional 
relevant information had been excised. 

(TS//OI//OC/NF )- Kollar-Kotelly also instructed DoJ to discontinue the practice 
ed under Lamberth of including in applications a descriptive phrase associated with 


as a means or indicating mat iacunies targeted 




plications were 


^HargetecUmcier the PSP. Baker told us that while Kollar-Kotelly understood that 
instances of dual coverage would occur, she did not want to appear to judicially sanction 


PSP coverage. 


(TS//SI//NF)- In March 2004, Kollar-Kotelly was informed of operational changes 
made to the PSP following a dispute between DoJ and the White House about the legal 


basis for certain aspects of the program. Kollar-Kotelly responded by imposing an 
additional scrubbing requirement to further ensure, to the extent possible, that PSP-derived 
information was not included in FISA applications. The FBI, in coordination with DoJ and 


NSA, was to determine whether a facility included in a FISA application — not just a 
targeted telephone number or Internet communication address — also appeared in a PSP 
report. Kollar-Kotelly permitted any such facility to remain in the application if it could be 
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demonstrated that the FBI had developed, independent of the PSP, an investigative interest 
in the facility, or that the FBI inevitably would have identified the facility in question 
through normal investigative steps. An OIPR official who was responsible for discussing 
such cases with Kollar-Kotelly told us that the judge generally accepted Do J’s assessment 
that there was a non-PSP investigative basis for a facility in question, or that the facility 
inevitably would have been discovered even in the absence of PSP-derived leads to the 
FBI. 

(3//NF) Implementing the scrubbing procedures, both under Lamberth and Kollar- 
Kotelly, was a complicated and time-consuming endeavor for OIPR staff. Baker, who 
until March 2004 was the only individual in OPR read into the PSP, found himself having 
to ask OPR attorneys to compile information about their cases, and sometimes to make 
changes to their FISA applications, without being able to provide an explanation other than 
that he had spoken to the Attorney General and the FISC about the situation. Baker 
regularly told attorneys that they did not have to sign applications that they were not 
comfortable with, and, in some instances, international terrorism cases had to be reassigned 
for this reason. 


- (S//NF) ■ The situation was further complicated by the fact that, until August 2003, 
only one of the two I)oJ officials authorized by statute to approve FISA applications — 
Attorney General Ashcroft and Deputy Attorney General Larry Thompson — was read into 
the PSP. Thompson, who served as Deputy Attorney General from May 2001 to August 
2003, was never read into the PSP, despite Ashcroft’s request to the White House. 

Similarly, Kollar-Kotelly, who by November 2004 was handling 
approximatelyBBpercent of all FISA applications as a result of her requirement that 
scrubbed applications be filed with her only, made unsuccessful requests for additional 
FISC judges to be cleared for the program. Kollar-Kotelly decided in November 2004 that 
in view of the scrubbing procedures that were in operation, international terrorism FISA 
applications could be decided by other judges based on the information contained in the 
applications. 

- fTS//SI//NF> DoJ, together with the FBI and the NS A, continue to apply the 
scrubbing procedures to international terrorism FISA applications. Since January 2006, 
all members of the FISC have been briefed on the PSP and all of the judges handle 
applications that involve the issue of PSP-derived information. Although compliance with 
the scrubbing procedures has been burdensome, we did not find instances when the 
government was unable to obtain FISA surveillance coverage on a target because of the 
requirement. However, the DoJ IG concluded that once the PSP began to affect the 
functioning of the FISA process, OIPR and the FISC effectively became part of the PSP's 
operations, and more OIPR staff and FISC judges should have been read into the PSP to 
address the impact. Instead, access to the PSP was limited for years to a single OIPR 
official and one FISC judge. 
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(U) Discovery Issues Associated With 
the President's Surveillance Program 


(TS//STLW//SF/OC/hfF) - u oj was aware as early as^Hthat information collected 
under the PSP could have implications for DoJ’s litigation responsibilities under Rule 16 of 
the Federal Rules of Criminal Procedure and Brady v. Mary^ 
the discovery issue was first assigned to Yoo 



(S//NF) No DoJ attorneys with terrorism prosecution responsibilities were read into 
the PSP until mid-2004, and as a result, DoJ did not have access to the advice of attorneys 
who were best equipped to identify and examine discovery issues associate^vitf^h^SP. 
The DoJ IG believes that, since the 



responses to the discovery motions involve the use of the Classmen information 
Procedures Act, 18 U.S.C. App. 3, to file ex parte in camer a pleadings with federal courts 
to describe potentially responsive PSP-derived information. 



^^Ithe DoJ IG recommends that DoJ assess its discovery obligations regarding PSP- 
derived information in international terrorism prosecutions, carefully consider whether it 
must re-examine past cases to see whether potentially discoverable but undisclosed 
Rule 16 or Brady material was collected by the NSA, and take appropriate steps to ensure 
that it has complied with its discovery obligations in such cases. The DoJ IG also 
recommends that DoJ, in coordination with the NSA, implement a procedure to identify 
PSP-derived information that may be associated with international terrorism cases 
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currently pending or likely to be brought in the future and evaluate whether such 
information should be disclosed in light of the government’s discovery obligations under 
Rule 16 and Brady. 


(U) LEGAL REASSESSMENT OF THE 
PRESIDENT’S SURVEILLANCE PROGRAM (2003 - 2004) 





Collection 


(TS//SI//NF )- Yoo was the sole OLC attorney who advised Ashcroft and White House 
officials on the PSP from the program’s inception in October 2001 through Yoo’s 
resignation from DoJ in May 2003. Upon Yoo’s departure, Patrick Philbin was selected by 
the White House to be read into tire PSP to assume Yoo’s role as advisor to the Attorney 
General concerning the program. 


(TS//SI//NP) - P hilbin told us that when he reviewed Yoo’s legal memorandums about 
the PSP, he realized that Yoo had omitted from his analysis any reference to the PISA 
provision allowing the interception of electronic communications without a warrant for a 
period of 15 days following a Congressional declaration of war. (See 50 U.S.C. § 1811.) 
Philbin stated that Yoo’s OLC opinions were premised on the assumption that FISA did 
not expressly apply to wartime operations, an assumption that from Philbin’ s perspective 








o s Philbin told Ashcroft that there were problems with the legal 

analysis s'upportinglhe PSP but probably not with the conclusions reached, and he 
therefore advised Ashcroft to continue to certify the program “as to form and legality.” 
Philbin also recommended that a new OLC memorandum assessing the legality of the PSP 
be drafted, and with Ashcroft’s concurrence he began drafting the memorandum. 


(U) A New Legal Basis for the Program Is Adopted 


(S//N F ) Goldsmith was sworn in as the Assistant Attorney General for OLC on 
6 October 2003, replacing Bybee, who had left that position several months earlier to serve 
as a judge on the U.S. Court of Appeals for the Ninth Circuit. Philbin told us that he 
pressed hard to have Goldsmith read into the PSP, and that Addington told Philbin he 
would have to justify the request before Addington would take it to the President for a 
decision. Addington subsequently read Goldsmith into the program on 
17 November 2003. 


rTC//CL ; /NT) After reviewing Yoo’s memorandums and Philbin’s new draft analysis 
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that the NSA’s interception oi| 

| did not comply with FISA’s requirement to obtain 
judicial authorization, and did not fall within any of the exceptions to this requirement. 
Goldsmith later wrote in a 6 May 2004 legal memorandum reassessing the legality of the 
program that a proper analysis of the PSP “must not consider FISA in isolation” but rather 
must consider whether Congress, by authorizing the use of military force against al-Qa’ida, 
also “effectively exempts” such surveillance from FISA. Goldsmith believed that this 
reading of the AUMF was correct because the AUMF authorized the President to use “all 
necessary and appropriate force” against the enemy that attacked the United States on 


1 1 September 2001, and to “prevent any future acts of international terrorism against the 
United States” by such enemy — authority that has long been recognized to include the use 
of SIGINT as a military tool. Alternatively, Goldsmith reasoned that even if the AUMF 
did not exempt surveillance under the program from tire restrictions imposed by FISA, the 
question was sufficiently ambiguous to warrant the application of the doctrine of 
constitutional avoidance, and therefore should be construed not to prohibit the activity. 11 
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(TS//3I//NF ) In late 2003, Philbin and Goldsmith were the only two DoJ officials in a 
position to brief the Attorney General and White House officials on the status of their legal 
reassessment and its potential ramifications for the operation of the program. Goldsmith 
advised Ashcroft that, despite concerns about the program, Ashcroft should certify the ^ 

9 December 2003 Presidential Authorization. Goldsmith later advised Ashcroft to certify 
the 14 January 2004 authorization as well. Goldsmith told us that he made these 
recommendations to Ashcroft with the caveat that although he believed Yoo’s 
memorandums to be flawed. Goldsmith had not yet concluded that the program itself was 

illegal. 

(U) Department of Justice Officials Convey 

Concerns About the Program to the White House 

(T3//3T//HF)- hi December 2003, Goldsmith and Philbin met with Addington and 
Gonzales at the White House to express their growing concerns about the legal 
underp innings for the program. Goldsmith said he told them that OLC was not sure the 
program could survive in its current form. According to Goldsmith’s contemporaneous 
notes of these events, these discussions did not contemplate an interruption of the program, 
although the White House officials represented that they would “agree to pull the plug” if 
the problems with die program were found to be sufficiently serious. Goldsmitiitoldus 
that the White House — typically through Addington— told him “several times” tiiat it 
would halt the program if DoJ found that it could not be legally supported. 

(TS//SI//NF) On 1 8 December 2003, Goldsmith met again with Addington and 
Gonzales and wrote in his notes that during this meeting he conveyed widi “more force” 
his “serious doubts and the need to get more help to resolve the issue [as soon as 
possible].” Goldsmith told us that during this meeting he also asked to have Deputy 
Attorney General Comey read into the program. According to Goldsmith’s notes, 
Addington and Gonzales “bristle[d]” at that suggestion. Goldsmith told us that he 
requested that Comey be read in because he believed he would need Comey s assistance to 
help “make the case” to the White House that the program was legally flawed. In addition, 
he said he wanted Comey read in because, as the Deputy Attorney General, Comey was 
Philbin’s direct supervisor. 

(TS//S1VHF) Goldsmith’s efforts to gain the White House’s permission to have 
additional attorneys, and especially Comey, read into the program continued through 
January 2004. According to Goldsmith’s notes, both Addington and Gonzales pressed 
Goldsmith on his reason for the request and continued to express doubt that additional DoJ 
personnel were needed. However, in late January 2004 the White House agreed to allow 
Comey to be read in, and Comey was briefed into the PSP on 12 March 2004 by Hayden. 
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-(S//NF) After his briefing, Comey discussed the program with Goldsmith, Philbin, 
and other DoJ officials, and agreed that the concerns with Yoo’s legal analysis were well- 
founded. 12 Comey told us that of particular concern to him and Goldsmith was the notion 
that Yoo’s legal analysis entailed ignoring an act of Congress, and doing so without full 
Congressional notification. 



(U) Conflict Between the Department of Justice 
and the White House Over the Program 


(U) Comey told us that he met with Ashcroft for lunch on 4 March 2004 to discuss 
the PSP, and that Ashcroft agreed with Comey and the other DoJ officials’ assessment of 
the potential legal problems with the program. Three hours after their lunch meeting, 
Ashcroft became ill and was admitted to the George Washington University Hospital, 13 On 
5 March 2004, Goldsmith advised Comey by memorandum that under the circumstances of 
Ashcroft’s medical condition and hospitalization, a “clear basis” existed for Comey to 
exercise the authorities of the Attorney General allowed by law as Deputy Attorney 
General or Acting Attorney General. The “cc” line of Goldsmith’s memorandum to 
Comey indicated that a copy of the memorandum was sent to Gonzales. 


-(TS//SI7/NF) On 5 March 2004 — six days before the Presidential Authorization then 
in effect was set to expire — Goldsmith and Philbin met with Ad^ 
the White Hoi 



Later that day, Gonzales called Goldsmith to 
3sl a leuer nom ull stating mat Zoo’s prior OLC opinions “covered the program.” 
Philbin told us that Gonzales was not requesting a new opinion that the program itself was 
legal, but only a letter stating that the prior opinions had concluded that it was. 


i included Counsel for Intelligence Policy Baker, Counselor to the Attorney 
General Levin, and Comey’s Chief of Staff Chuck Rosenberg. Both Levin and Rosenberg had been read into the 
PSP while at the FBI. Comey also discussed DoJ’s concerns about the legality of the program with FBI Director 
Mueller on 1 March 2004. Mueller told us that this was the first time he had been made aware of DoJ*s concerns. 

13 (U) Ashcroft’s doctors did not clear Ashcroft to resume his duties as Attorney General until 3 1 March 2004. 
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(TS//SI//NF) As a result of Gonzales’s request. Goldsmith, Philbin, and Comey re- 
examined Yoo’s memorandums with a view toward determining whether they adequately 
described the actual collection activities of the NSA under the Presidential Authorizations. 
They concluded that the memorandums did not. According to Goldsmith, the conclusion 
that Yoo’s memorandums failed to accurately describe, let alone provide a legal analysis 

meant that OLC could not tell the White House that the 
prd^Koulfio^B^aerafluthority of those legal memorandums. 

(TS//SF/NF) 1 On 6 March 2004, Goldsmith and Philbin, with Comey’s concurrence, 
ite House to meet with Addington and Gonzales ,tQ convey their conclusions 


wer 


I Accoram^^uoiasmitn 

Addington and Gonzales “reacted calmly and said they would get back with us.” On 
Sunday 7 March 2004, Goldsmith and Philbin met again with Addington and Gonzales at 
the White House. According to Goldsmith, the White House officials informed Goldsmith 
and Philbin that they disagreed with their interpretation of Yoo’s memorandums and on the 
need to change the scope of the NSA’s collection under the PSP. 

(S//HT) On 9 March 2004, Gonzales called Goldsmith to the White House in an effort 
to persuade him that his criticisms of Yoo’s memorandums incorrect and that Yoo’s 
~ ~ed sufficient legal support for the program. 


After Goldsmith stated that he disagreed, Gonzales next argued tor a "ju-oay onoge iu 
get past the expiration of the current Presidential Authorization on 1 1 March 2004. 
Gonzales reasoned that Ashcroft, who was still hospitalized, was not in any condition to 
sign a renewal of the authorization, and that a “30-day bridge” would move the situation to 
a point where Ashcroft would be well enough to approve the program. Goldsmith told 
Gonzales he could not agree to recommend an extension because aspects of the program 


lacked legal support. 

(TS//SIVNF) At noon on 9 March, another meeting was held at the White House in 
Card's office. According to Mueller’s notes, Mueller, Card, Vice President Cheney, 
Deputy Director of Central Intelligence John E. McLaughlin, Hayden, Gonzales, and other 
unspecified officials were present. Comey, Goldsmith, and Philbin were not invited to this 
meeting. After a presentation on the value of the PSP by 
then explain ed to the group that Comey has problems with| 

I Mueller’s notes state that the Vice President suggested that “the President may 
havetoreauthorize without [the] blessing of DoJ,” to which Mueller responded, “I could 
have a problem with that,” and that the FBI would “have to review legality of continued 
participation in the program.” 


(TS//3L'/l'ir)- A third meeting at the White House was held on 9 March, this time with 
Comey, Goldsmith, and Philbin present. Gonzales told us that the meeting was held to 
mate sure that Comey understood what was at stake with the program and to demonstrate 
its value. Comey said the Vice President stressed that the program was “critically 
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important” and warned that Comey would risk “thousands” of lives if he did not agree to 
recertify it. Comey sai^iestatec^Uhyneetmg that he, as Acting Attome^Generalj_could 
support reauthorizing^^^^^^^^^MI orovidedthe collection wasP 

I However, he told the group “we can ’t 

?et there” or 




According to Comey, the White House officials said,they could not agree to that 
modification. 


(S//NF) Gonzales told us that after President Bush was advised of the results of the 
9 March meetings, he instructed the Vice President on the morning of 10 March to call a 
meeting with Congressional leaders to advise them of the impasse with DoJ. That 
afternoon, Gonzales and other White House and IC officials, including Vice President 
Cheney, Card, Hayden, McLaughlin, and Tenet, convened an “emergency meeting” with 
Congressional leaders in the White House Situation Room. The Congressional leaders in 
attendance were Senate Majority and Minority Leaders William H. "Bill" Frist and 
Thomas A. Daschle; Senate Select Committee on Intelligence Chainnan Pat Roberts and 
Vice Chairman John D. Rockefeller, IV; Speaker of the House J. Dennis Hastert and House 
Minority Leader Nancy Pelosi; and House Permanent Select Committee on Intelligence 
Chair Porter Goss and Ranking Member Jane Hannan. No DoJ officials were asked to be 
present at the meeting. 

fS/VNF)- According to Gonzales’s notes of the meeting, individual Congressional 
leaders expressed thoughts and concerns related to the program. Gonzales told us that the 
consensus was that the program should continue. Gonzales also said that following the 
meeting with Congressional leaders, President Bush instructed him and Card to go to the 
George Washington University Hospital to speak to Ashcroft, who was in the intensive 
care unit recovering from surgery. 

(U) According to notes from Ashcroft’s FBI security detail, at 18:20 on 
10 March 2004, Card called the hospital and spoke with an agent in the security detail, 
advising the agent that President Bush would be calling shortly to speak with Ashcroft. 
Ashcroft’s wife told the agent that Ashcroft would not accept the call. Ten minutes later, 
the agent called Ashcroft’s Chief of Staff David Ayres at DoJ to request that Ayres speak 
with Card about the President’s intention to call Ashcroft. The agent conveyed to Ayres 
Mrs. Ashcroft’s desire that no calls be made to Ashcroft for another day or two. However, 
at 18:45, Card and the President called the hospital and, according to the agent’s notes, 
“insisted on speaking [with Attorney General Ashcroft].” According to the agent’s notes, 
Mrs. Ashcroft took the call from Card and the President and was informed that Gonzales 
and Card were coming to the hospital to see Ashcroft regarding a matter involving national 
security. 

(U) At approximately 19:00, Ayres was advised that Gonzales and Card were on then- 
way to the hospital. Ayres then called Comey, who at the time was being driven home by 
his security detail, and told Comey that Gonzales and Card were on their way to the 
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hospital. Comey told his driver to take him to the hospital. According to his May 2007 
testimony before the Senate Judiciary Committee, Comey then called his Chief of Staff, 
Chuck Rosenberg, and directed him to “get as many of my people as possible to the 
hospital immediately.” Comey next called Mueller and told him that Gonzales and Card 
were on their way to die hospital to see Ashcroft, and that Ashcroft was in no condition to 
receive visitors, much less make a decision about whether to recertify the PSP. According 
to Mueller’s notes, Comey asked Mueller to come to the hospital to “witness [the] 
condition of AG.” Mueller told Comey he would go to the hospital right away. 

(U) Comey arrived at the hospital between 19:10 and 19:30. Comey said he began 
speaking to Ashcroft, and that it was not clear that Ashcroft could focus and that he 
“seemed pretty bad off” Goldsmith andPhilbin also had been summoned to the hospital 
and arrived wi thin a few minutes of each other. Comey, Goldsmith, and Philbin met 
briefly in an FBI “command post” that had been set up in a room adj acent to Ashcroft’s 
room. Moments later, the command post was notified that Card and Gonzales had arrived 
at the hospital and were on their way upstairs to see Ashcroft. Comey, Goldsmith, and 
Philbin entered Ashcroft’s room and, according to Goldsmith’s notes, Comey and the 
others advised Ashcroft “not to sign anything.” 

(U) Gonzales and Card entered Ashcroft’s hospital room at 19:35, Gonzales told us 
that he had with him in a manila envelope the 1 1 March 2004, Presidential Authorization 
for Ashcroft to sign. According to Philbin, Gonzales first asked Ashcroft how he was 
feeling. Ashcroft replied, “not well.” Gonzales then said words to the effect, “You know, 
there’s a reauthorization that has to be renewed . : Gonzales told us that he may also 
have told Ashcroft that White House officials had met with Congressional leaders “to 
pursue a legislative fix.” 

(TS//SI//NF) Comey testified to tire Senate Judiciary Committee that at this point 
Ashcroft told Gonzales and Card “in very strong terms” his objections to the PSP, which 
Comey testified Ashcroft drew from his meeting with Comey about the program a week 
earlier. Goldsmith’s notes indicate that Ashcroft complained in particular that NSA’s 
collection activities exceeded the scope of the authorizations and Hie OLC memorandums. 
Comey testified that Ashcroft next stated: 

“But that doesn’t matter, because I’m not the Attorney 
General. There is the Attorney General,” and he pointed to 
me — I was just to his left. The two men [Gonzales and Card] 
did not acknowledge me; they turned and walked from the 
room. 

(U) Moments after Gonzales and Card departed, Mueller arrived at the hospital. 
Mueller met briefly with Ashcroft and later wrote in his notes, “AG in chair; is feeble, 
barely articulate, clearly stressed.” 


A% 
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(U) Before leaving the hospital, Comey received a call from Card. Comey testified 
that Card was very upset and demanded that Comey come to the White House 
immediately. Comey told Card that he would meet with him, but not without a witness, 
and that he intended that witness to be Solicitor General Theodore B. Olson. 


(U) Comey and the other DoJ officials left the hospital at 20:10 and met at DoJ. They 
were joined there by Olson. During this meeting, a call came from the Vice President for 
Olson, which Olson took on a secure line in Comey’s office while Comey waited outside. 
Comey told us he believes the Vice President effectively read Olson into the program 
during that conversation. Comey and Olson then went to the White House at about 23:00 
that evening and met with Gonzales and Card. Gonzales told us that little more was 
achieved at this meeting than a general acknowledgement that a “situation” continued to 
exist because of the disagreement between DoJ and the White House regarding the 
program. 


(S//MF) White House Counsel Certifies 
Presidential Authorization Without 
Department of Justice Concurrence 

(TS//STL;W//SI//OC/NP) On the morning of 1 1 March 2004, with the Presidential 
Authorization set to expire, President Bush signed a new authorization for the PSP. In a 
departure from the past practice of having the Attorney General certify the authorization as 
to form and legality, the 11 March authorization was certified by White House Counsel 
Gonzales. The 11 March authorization also differed markedly from prior authorizations in 
three other respects. 

" (TS//STLW//SI//OC/NF) The first significant difference between the 11 March 2004 
Presidential Authorization and prior authorizations was the President’s explicit assertion 
that the exercise of his Article H Co mm ander-in-chief authori 
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(TS//QI//NF} Card informed Comey by telephone on the morning of 1 1 March 2004 
that the President had signed the new authorization that morning. At approximately 12:00, 
Gonzales called Goldsmith to inform him that the President, in issuing the authorization, 
had made an interpretation of law concerning his authorities and that DoJ should not act in 
contradiction of the President’s determinations. 

■ (TS//SI//NF) Also at 12:00 on 1 1 March, Mueller met with Card at the White House. 
According to Mueller’s notes, Card summoned Mueller to his office to bring Mueller up- 
to-date on the events of the preceding 24 hours, including the briefing of the Congressional 
leaders tire prior afternoon and the President’s issuance of the new authorization widrout 
Do J’s certification as to legality, hr addition. Card told Mueller that if no “legislative fix” 
could be found by 6 May 2004, when the 1 1 March authorization was set to expire, the 
program would be discontinued. 

(TS//SI//NP) According to Mueller’s notes, Card acknowledged to Mueller that 
President Bush had sent him and Gonzales to the hospital to seek Ashcroft’s certification 
for the 1 1 March 2004 authorization, but that Ashcroft had said he was too ill to make the 
determination and that Comey was the Acting Attorney General. Mueller wrote that he 
told Card that the failure to have DoJ representation at the Congressional briefing and the 
attempt to have Ashcroft certify the authorization without going through Comey “gave the 
strong perception that the [White House] was trying to do an end run around the Acting 
[Attorney General] whom they knew to have serious concerns as to the legality of portions 
of tire program.” Card responded that he and Gonzales were unaware at the time of the 
hospital visit that Comey was the Acting Attorney General, and that they had only been 
following the directions of the President. 

“(S//NF) 1 Several senior DoJ and FBI officials, including Comey, Goldsmith, and 
Mueller considered resigning after the 1 1 March 2004 Presidential Authorization was 
signed without DoJ’s concurrence. These officials cited as reasons for considering 
resignation the manner in which the White House had handled its dispute with DoJ and the 
treatment of Ashcroft, among other reasons. 

-(S//NF) On 12 March.2004, Mueller drafted by hand a letter stating, in part: “[A]fter 
reviewing the plain language of the FISA statute, and the order issued yesterday by the 
President . . . and in the absence of further clarification of the legality of the program from 
the Attorney General, I am forced to withdraw the FBI from participation in the program. 
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Further, should the President order the continuation of the FBI’s participation in the 
program, and in the absence of further legal advice from the AG, I would be constrained to 
resign as Director of the FBI.” Mueller told us he planned on having the letter typed and 
then tendering it, but that based on subsequent events his resignation was not necessary. 


(TfaZ/SLYMT) Mueller sent Comey a memorandum seeking guidance on how the FBI 
should proceed in light of developments related to the Presidential Authorizations. The 
mpiinnranrhim asked whether FBI aeents detailed to the NSA to work on the PSP should.be 



(U) On the morning of 12 March, Comey and Mueller attended the regular daily 
threat briefing with the President in the Oval Office. Comey said that, following the 
briefing, President Bush called him into the President’s private study for an “unscheduled 
meeting.” Comey told the President of DoJ’s legal concerns regarding the PSP. 

According to Comey, the President’s response indicated that he had not been fully 
inf orm p.d of these concerns. Comey told the President that the President’s staff had been 
advised of these issues “for weeks.” According to Comey, the President said that he just 
needed until May 6 (the date of the next authorization), and that if he could not get 
Congress to fix FISA by then he would shut down the program. The President emphasized 
the importance of the program and that it "saves lives.” 

(TS//SI//N F) The President next met with Mueller. According to Mueller’s notes, 
Mueller told the President of his concerns regarding the FBI’s continued participation in 
the program without an opinion from the Attorney General as to its legality, and that he 
was considering resigning if the FBI were directed to continue to participate without the 
concurrence of the Attorney General. The President directed Mueller to meet with Comey 
and other PSP principals to address the legal concerns so that the FBI could continue 
participating in the program “as appropriate under the law.” Comey decided not to direct 
the FBI to cease cooperating with the NSA in conjunction with the PSP. Comey’s decision 
is documented in a one-page memorandum from Goldsmith to Comey in which Goldsmith 
explained that the President, as Commander-in-Chief and Chief Executive with the 
constitutional duty to “take care that the laws are faithfully executed,” made a 
determination that the PSP, as practiced, was lawful. Goldsmith concluded that this 
determination was binding on the entire Executive Branch, including Comey in his 
exercise of the powers of the Attorney General. 


- (T5//SI//NF) The same day, an interagency working group was convened to continue 
reanalyzing the legality of the PSP. In accordance with the President’s directive to 
Mueller, officials from the FBI, NSA, and CIA were brought into the process, although the 
OLC maintained the lead role. On 16 March 2004, Comey drafted a memorandum to 
Gonzales setting out Conley's advice to the President re garding the PSP. Comey advised 
sident mav lawfiillv continui 



Comey further 
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■Finally^orne^autioned that he believed the 
ongoing collection raised “serious issues” about 

Congressional notification, “particularly where the legal basis for the program is the 
President’s decision to assert his authority to override an otherwise applicable Act of 
Congress.” i 

(U) Gonzales replied by letter on the evening of 16 March. The letter stated, in part: 

Your memorandum appears to have been based on a 
misunderstanding of the President’s expectations regarding 
the conduct of the Department of Justice. While the President 
was, and remains, interested in any thoughts the Department 
of Justice may have on alternative ways to achieve effectively 
the goals of the activities authorized by the Presidential 
Authorization of March 1 1, 2004, the President has addressed 
definitively for the Executive Branch in the Presidential 
Authorization the interpretation of the law. 



The President’s directive was expressed in two modifications to the 11 March 2004 
Presidential Authorization. 


(TS//STLW//SI//OC/NF) - On 19 March 2004, the President signed, and Gonzales 
certified as to form and legality, a modification of the 11 March 2004 Presidential 
Authorization. The modification made two significant changes to the current authorization 
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(S//NF) On 6 May 2004, Goldsmith andPhilbin completed an OLC legal 
memorandum assessing the legality of the PSP as it was then operating. The memorandum 
stated that the AUMF passed by Congress shortly after the attacks of 1 1 September 2001 
gave the President authority to use both domestically and abroad “all necessary and 
appropriate force,” including SIGINT capabilities, to prevent future acts of international 
terrorism against the United States. According to the memorandum, the AUMF was 
properly read as an express authorization to conduct targeted electronic surveillance 
against al-Qa’ida and its affiliates, the entities responsible for attacking the United States, 
thereby supporting the President’s directives to conduct these activities under the PSP. 
Much of the legal reasoning in the 6 May 2004 OLC memorandum was publicly released 
by DoJ in a “White Paper” — “Legal Authorities Supporting the Activities of the National 
Security Agency Described by the President” — issued on 19 January 2006 after the content 
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collection portion of the program was revealed in The New York Times and publicly 
confirmed fay the President in December 2005. 

(U) Restrictions on Access to the 
President's Surveillance Program 
Impeded Department of Justice Legal Review 

(TS//StVOC/NP) The DoJ IG found it extraordinary and inappropriate that a single 
DoJ attorney, John Yoo, was relied upon to conduct the initial legal assessment of the PSP, 
and that the lack of oversight and review of Yoo’s work, which was contrary to the 
customary practice of OLC, contributed to a legal analysis of the PSP that, at a minimum, 
was factually flawed. Deficiencies in the legal memorandums became apparent once 
additional DoJ attorneys were read into the program in 2003 and those attorneys sought a 
greater understanding of the PSP’s operation. The White House’s strict controls over 
access to the PSP undermined DoJ’s ability to provide the President the best available 
advice about the program. The DoJ IG also concluded that the circumstances plainly 
called for additional DoJ resources to be applied to the legal review of the program, and 
that it was the Attorney General’s responsibility to be aware of this need and to take steps 
to address it. However, the DoJ OIG could not determine whether Ashcroft aggressively 
sought additional read-ins to assist with DoJ’s legal review of the program prior to 2003 
because Ashcroft did not agree to be interviewed. 

(U) TRANSITION OF PRESIDENT'S SURVEILLANCE 
PROGRAM ACTIVITIES TO FOREIGN INTELLIGENCE 
SURVEILLANCE ACT AUTHORITY 


•f TS//SI//NF) Internet Metadata Collection 
Transition to Operation Under FISA Authority 



° A proposed order authorizing the collection activity and secondary orders 
mandating carriers to cooperate. 


A declaration by Hayden explaining the technical aspects of the proposed 
Internet metadata collection and identifying the government official 


O 
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seeking to use the pen register and trap and trace (PR/IT) devices covered 
by the application for purposes of 50 U.S.C. § 1842(c)(l)^^^^^ 


A declara tion by Tenet describing the threat posed b 
the United States. 


O A certification from Ashcroft stating that the information likely to be 
obtained from the PR/TT devices was relevant to an ongoing investigation 
to protect against international terrorism, as required by 
50 U.S.C. § 1842(c). 

o A memorandum of law and fact in support of the application. 

The objective of the applicationwastosecureaudrori^nmder FISA 
, collect— Milbulk Internet metadata 

constructed its legal argument 
this novel use of PR/TT devices around traditional authorities provided under FISA. (See 
50USC § 1842(a)(1).) The government argued that the NSA’s proposed collection of 
metadata met the requirements of FISA by noting that die metadata sought comported witli 
the “dialing routing, addressing, or signaling information” type of data described in 
FISA's definitions of PR/TT devices. (See 18 U.S.C. § 3127(3) and (4).) The government 
next argued that the information likely to be obtained from the PR/TT devices was relevant 
to an ongoing investigation to protect against international terrorism, as certified by the ^ 
Attorney General under 50 U.S.C. 8 184 2(c). In support of this “certification of relevance 

the government stated that the FBI| — 

R The government also statecuhat 

______ y perform contact chaining 

^|that would enable the NSA to discover enemy communications. 

- The application requested that the NS A be authorizetUcmillect^ 

rfh^ipplicatio^representecUhE^fomnosSl^^^roposeKoiiecno^!i| 

was “overwhelmingly likely” that at least one end of the transmitted 
SiHBIation either originated in or was destined for locations outside die Umted States, 
and that in some cases both ends of the communication were entirely foreign. However, 
tent acknowledged that 





riLi.VLii/Vm'j i hc application proposed allowing 10 NSA analysts access to the 
database. The NSA analysts were to be briefed by NSA OGC personnel concerning the 
circumstances under which the database could be queried, and all queries would have to be 
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approved, by one of seven senior NSA officials. The application proposed that queries of 
the Internet metadata archive would be performed when the Internet communication 
address met the following standard: 


[B]ased on the factual and practical considerations of 
everyday life on which reasonable and prudent persons act, 
there are facts giving rise to a reasonable articulable suspicion 
that a particular known e-mail address is associated with 




























(U) Department of Justice Notices 
of Compliance Incidents 

(TS//SI//NF ' ) DoJ OIPR filed a Notice of Compliance Incidents 

with the FISC describing cert ain “unauthorized collection” that had taken place following 
issuance of the PR/TT Order. 
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(TS/ZSIZ/NF fr-Telephony Metadata Collection 
Transition to Operation Under FISA Authority 


- (TS//SI//NF) Another part of the PSP, bulk collection of telephony metadata, was 
brought under FISA authority in May 2006. As with Internet metadata, the bulk nature of 
the telephony metadata collection provided the NSA the ability to conduct contact chaining 



(TS//SI//NF 3— T he transition of bulk telephony metadata collection from Presidential 
authority to FISA authority relied on a provision in FISA that authorized the FBI to seek an 
order from the FISC compelling the production of “any tangible things” from any business, 
organization, or entity, provided the items are for an authorized investigation to protect 
against international terrorism or clandestine intelligence activities. (See 
50 U.S.C. § 1861.) Orders under this provision are commonly referred to as “Section 21 5” 
orders in reference to Section 215 of the USA PATRIOT Act, which amended the 
“business records” provision in Title V of FISA. 18 The “tangible things” sought in this 
Section 215 application were the telephone call detail records of certain 
telecommunications service providers. 


~tTS//3I//NF) The timing of the decision in May 2006 to seek a FISC order for the 
bulk collection of telephony metadata was driven primarily by external events. A 
16 December 2005 article in The New York Times entitled, “Bush Lets U.S. Spy on Callers 



| On 17 December 2005, in response to the article. President 
Bush publicly confirmed that he had authorized the NSA to intercept the international 
communications of people with known links to al-Qa’ida and related terrorist 
organizations. On 19 January 2006, DoJ issued its White Paper — “Legal Authorities 
Supporting the Activities of the National Security Agency Described by the President” — 
that addressed in an unclassified form the legal basis for the collection activities described 
in The New York Times article and confirmed by the President. 


18 (U) Prior to the enactment of Section 215 of the USA PATRIOT Act, the FISA “business records” provisions 
were limited to obtaining information about a specific person or entity under investigation and only from common 
carriers, public accommodation facilities, physical storage facilities, and vehicle rental facilities. 
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(TS//S37/NF) -Accordin] 
i in the White Paper 


the head of OLC at that time, the legal analysis 



Although Tlie New York Times article did not describe mis aspect on 

To Jgv askedaboutthis aspect of the program in early 2006. Bradbury 
^^^^^^jjjj^^^^^anticipated that a USA Today article would attract 
significant public attention when published. As anticipated, on 1 1 May 2006, the USA 
Today published the results of its investigation in an article entitled, “NSA Has Massive 
Database of American Phone Calls.” 


(TS//Siy/NF)-On 23 May 2006, the FBI filed with the FISC a Section 215 application 
seeking authority to coUecUeleDhon^metadat^o assist the NSAj^^^^^^^^gng 
membe rs or agents oqH^HHllHHHi 11 support of the| 

investigations then pending and other IC operations. The application requested 
an order compelling certain telecommunications companies to produce (for the duration of 
the 90-day order) call detail records relating to all telephone communications maintained 
by the carriers. According to the application, the majority of the telephony metadata 
provided to the NSA was expected to involve communications that were (1) between 
domestic and foreign locations, or (2) wholly within the United States, including local 
telephone calls. The ap plication e stimated that the collection would involve the NSA 
receiving approximately^^^^^|call detail records per day. 19 

(TS//SI//NF) The application acknowledged that the vast collection would include 
communications records of U.S. persons located within the United States who were not the 
subject of any FBI investigation. However, relying on the precedent established by the 
jPR/TT^rde^h^PPlication asserted that the collection was needed for the NSA to find 

|and to identify unknown operatives, some of whom majU^m 
the United States or in communication with U.S. persons, by using contact chaining! 

! As was done under the PSP, the call detail records would be entered in an 
NSA database and analysts would query tii^at^itl^articula^elephone numbers to 

identify connections with other numbers^BBHHmiil 7116 P ro P ose ^ 
query standard in the Section 215 application essentially was the same standard applied 
under the PSP in connection with telephony metadata, and the same standard the FISC 
authorized in the PR/TT Order for Internet metadata. The Section 215 application also 
included in the proposed query standard the First Amendment proviso that the FISC added 
to the PR/TT query standard. 


19 (JS//SI//NF) Th^ctuaUvcrage amount of telephony metadata collected per day 
records rather thaiKUMestimated in the application. 
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■(TG//3I//NF) On 24 May 2006, the FISC approved the Section 215 application, 
finding that there were reasonable grounds to believe that the telephony metadata records 
sought were relevant to authorized investigations the FBI was conducting to protect against 
international terrorism. The FISC Section 215 order incorporated each of the procedures 
proposed in the government’s application relating to access to and use of the metadata, 
which were nearly identical to those included in the Internet metadata PR/TT Order. 


- (TS//SI//NF)' Through March 2009, the FISC renewed the authorities granted in the 
24 May 2006 order at approximately 90-day intervals, with some modifications sought by 
the U.S. government. For example, the FISC granted an August 2006 motion requesting 


| Except for these and other minor modifications, the terms of the FISC’s grant of 
Section 215 authority for the bulk collection of telephony metadat a remained essential^ 
unchanged from the first approval in May 2006 until March 2009. 


Further, the FISC’s Section 215 Orders 
did not require the NS A to modify its use of the telephony metadata from an analytical 
perspective. NSA analysts were authorized to query the data as they had under the PSP, 
conduct metadata analysis, and disseminate the results to the FBI, the CIA, and other 
customers. 


(TS//SI//NF) However, the FISC drastically changed the authority contained hi its 
March 2009 Section 215 Order after it was notified in January 2009 that the NSA had been 
querying the metadata in a manner that was not authorized by the court’s Section 215 
Orders^necifically, the NSA, on a daily basis, was automatically querying the metadata 
with^mH^^telephone numbers from an alert list that had not been determined to 
satisfy the reasonable articulable suspicion standard required by the FISC to access the 
telephony metadata for search or analysis purposes. 

(TS//3I7/JIF)- On 2 March 2009, the FISC issued an order that addressed the 
compliance incidents that had been reported in January 2009, the government’s 
explanation for their occurrence, and the remedial and prospective measures being taken in 
response. The FISC stated its concerns with the telephony metadata program and its lack 
of confidence “that the government is doing its utmost to ensure that those responsible for 
implementation fully comply with the Court’s orders.’’ Nonetheless, the FISC authorized 
the government to continue collecting telephony metadata under the Section 215 Orders. 
The FISC explained that in light of the government’s repeated representations that the 
collection of the telephony metadata is vital to national security, taken together with the 
court’s prior determination that the collection properly administered conforms with the 
FISA statute, that “it would not be prudent” to order the government to cease the bulk 
collection. 
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- (TS//SI//NF) However, believing that “more is needed to protect the privacy of U.S. 
person information acquired and retained” pursuant to the Section 215 Orders, the FISC 
prohibited the gnvp. mm p.nt from accessing the metadata collected “until such time as the 
government is able to restore the Court’s confidence that the government can and will 
comply with previously approved procedures for accessing such data.” The government 
may, on a case-by-case basis, request authority from the FISC to query the metadata with a 
specific telephone number to obtain foreign intelligence. The FISC also authorized the 
government to query the metadata without court approval to protect against an imminent 
threat to human life, provided the government notifies the court within the next business 

day. 


-(TS//SI//MF)- Content Collection Transition 
to Operation Under FISA Authority 


(T5//5T//HF) Tli° last part of the PSP brought under FISA authority was telephone 
and Internet communications content collection. As explained below, the effort to 
accomplish tb's transition was legally and operationally complex and required an enormous 
effort on the part of the government and the FISC. The FISC judge who ruled on the initial 
application approved the unconventional legal approach the government proposed to fit 
PSP’s content collection activities within FISA. However, the FISC judge responsible for 
considering the government’s renewal application rejected the legal approach. Tbs 
resulted in significant diminution in authorized surveillance activity involving content 
collection and hastened the enactment of legislation that significantly amended FISA and 
provided the government surveillance authorities broader than those authorized under the 

PSP. 



(TS//SI//NF) The government filed the content collection application with the FISC 
telephone and electronic communications 

■ The 

^pphcatioi^oughb^^lac^^onventiona^racuc^maenusl^fflin^nuividual 

applications each time the government had probable cause to believe that a particular 
telephone number or Internet communication address Was being used or about to be used 
oy members or agents of a foreign power. In the place of the individualized process, the 
application proposed that the FISC establish broad parameters for the interception of 
communications — the groups that can be targeted and the locations where the surveillance 
can be conducted— and that NSA officials, rather than FlS^udge^eteiminewith^hes^ 
parameters the particular selectors to be collected against. | 
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([albeit with FISC review and supervision. The government’s approach in the 
FISA application rested on a broad interpretation of the statutory term “facility” and the 
use of minimization procedures byNSA officials to make probable cause determinations 
about individual selectors, rather than have a FISC judge make such determinations. 


■ - (-TS//SF/NF) In short, t he government’s content application asked 1 
probable cause to believe that 

| engaged in international terrorism, and that 


| Then, within these parameters, NSA officials would make probable 
cause findings (subsequently reviewed by the FISC) about-whether individual telephone 
number^^nteme^ommumcation^ddresse^r^ise^3\nneniberyy^gents of 

| and whether the 

communications of those numbers and addresses are to or from a foreign country. When 
probable cause findings were made, the NSA could direct the telecommunications 
companies to provide the content of communications associated with those telephone 
numbers and Internet communications addresses. 


— (TS//STLW//SF/Q6/NF)- On 10 January 2007, Judge Malcolm J. Howard approved 
the government’s 13 December 2006 content application as it pertained to foreign 
selectors — telephone numbers and Internet communications addresses reasonably believed 
to be used by individuals outside the United States. The effort to implement the order was 
a massive undertaking for DoJ and NSA. At th^jime of the order, the NSA was actively 
tasking for content collection approximatelyHIHIforeign selectors — Internet 
communication^ddresses or telephone numbers — under authority of the PSP. 
Approximately^H of these were fifed with Howard on an approved schedule of rolling 
submissions over the 90-day duration of the order. 

■ (TS//SI//NF) However, Howard did not approve the government’s 13 December 2006 
content application as it pertained to domestic selectors — telephone numbers and Internet 
communications addresses reasonably believed to be used by individuals in the United 
States. Howard advised DoJ to file a separate application for the international calls of 
domestic selectors that took a more traditional approach to FISA. A more traditional 
approach meant that the facilities targeted by the FISA application should be particular 
telephone numbers and Internet communication addresses and that the probable cause 
determination for a particular selector would reside with the FISC. DoJ did this in an 
application filed on 9 January 2007, which Howard approyed the following day. The FISC 
renewe^jh^omestic selectors order approved by Howard for the final time in 
Band it has since expired. 





— (TS//SI//NF) DoJ's first renewal application to extend the foreign selectors authorities 
was filed on 20 March 2007 with Judge Roger Vinson, the FISC duty judge that week. On 
29 March 2007, Vinson orally advised DoJ that he could not approve the application and, 
on 3 April 2007, he issued an order and Memorandum Opinion explaining the reasoning 
for his conclusion. Vinson wrote that DoJ’s foreign selectors renewal application concerns 
an “extremely important issue” regarding who may make probable cause findings that 
determine the individuals and the communications that can be subjected to electronic 
surveillance under FISA. In Vinson’s view, the question was whether probable cause 
determinations are required to be made by the FISC through procedures established by 
statute, or whether the NS A may make such determinations under an alternative 
mechanism cast as “ minimiza tion procedures.” Vinson concluded, based on past practice 
under FISA and the Congressional intent underlying the statute, that probable cause 
determinations must be made by the FISC. 

(TS//ST//NF) also wrote that he was mindful of the government’s argument 

that the government’s proposed approach to foreign selectors was necessary to provide or 
enhance the “speed and flexibility” with which the NSA responds to threats, and that 
foreign intelligence information may be lost in the time it takes to obtain Attorney General 
emergency authorizations. However, in Vinson’s view, FISA’s requirements reflected a 
balance struck by Congress between privacy interests and the need to obtain foreign 
intelligence information, and until Congress took legislative action on FISA to respond to 
the government’s concerns, the FISC must apply the statute’s procedures. He concluded 
that the government’s application sought to strike a different balance for the surveillance of 
foreign telephone numbers and Internet communications addresses. Vinson rejected this 
position, stating, “the (FISA] statute applies the same requirements to surveillance of 
facilities used overseas as it does to surveillance of facilities used in the United States.” 
Vinson suggested that, “Congress should also consider clarifying or modifying the scope of 
FISA and of this Court’s jurisdiction with regard to such facilities — ” Vinson’s 
suggestion was a spur to Congress to consider FISA modernization legislation in the 
summer of 2007. 

(TS//STLW//SI//QC/NF )- In May 2007, DoJ filed, and Vinson approved, a revised 
foreign selectors application that took a more traditional approach to FISA. Although the 
revised approach sought to preserve some of the “speed and agility” the government had 
under Howard’s order, the comparatively laborious process for targeting foreign selectors 
under Vinson’s order caused the government to place only a fraction of the desired foreign 
selectors under coverage. The number of foreign s^^mg on collection dropped from 
abou([|m under the January 2007 order to abouHH under the May 2007 order. The 
situation accelerated the government’s efforts to obtain legislation that would amend FISA 
to address the government’s surveillance capabilities within the United States directed at 
persons located outside the United States. The Protect America Act, signed into law on 
5 August 2007, accomplished this objective by authorizing the NSA to intercept inside the 
United States any communications of non-U.S. persons reasonably believed to be located 
outside the United States, provided a significant purpose of the acquisition pertains to 
foreign intelligence. The Protect America Act effectively superseded Vinson’s foreign 


selectors order and the government therefore did not seek to renew the order when it 
expired on 24 August 2007. 


(TS//SI//NF) - The DOJ IG concluded that several considerations favored initiating 
PSP's transition from Presidential authority to FISA authority earlier than March 2004, 
especially as the program became less a temporary response to the September 1 1 terrorist 
attacks and more a permanent surveillance tool. These considerations included PSP’s 
substantial effect on privacy interests of U.S. persons, the instability of the legal reasoning 
on which the program rested for several years, and the substantial restrictions placed on 
FBI agents’ and analysts’ access to and use of program-derived information due to the 
highly classified status of the PSP. The DOJ IG also recommended that DoJ carefully 
monitor tire collection, use, and retention of the information that is now collected under 
FISA authority and, together with other agencies, continue to examine its value to the 
government’s ongoing counterterrorism efforts. 

(U) IMPACT OF THE PRESIDENT’S SURVEILLANCE 
PROGRAM ON INTELLIGENCE COMMUNITY 
COUNTERTERRORISM EFFORTS 


(U) Senior Intelligence Community Officials 
Believe That the President’s Surveillance Program 
Filled an Intelligence Gap 


(TS//SI//NF) H ayden, Goss, McLaughlin, and other senior IC officials we 
interviewed told us that the PSP addressed a gap in intelligence collection. The IC needed 
increased access to international communications that transited domestic U.S. 
communication wires, particularly international communications that originated or 
terminated within the United States. However, collection of such communications required 
authorization imder FISA, and there was widespread belief among senior IC officials that 
the process for obtaining FISA authorization was too cumbersome and time consuming to 
address the current threat. 



| During the May 2006 Senate hearing on 

his nomination to be Director of the CIA, Hayden said that, had PSP been in place before 
the September 200 1 attacks, hijackers Khalid Almihdhar and Nawaf Alhazmi almost 
certainly would have been identified and located. 

(TS//SI//OG/NF )- According to senior NSA officials, the PSP gave NSA the 



With PSP authority, NSA coul^ollectcommunication^etween terrorists 

in the United States and members of located in 

foreign countries. The PSP provided SIGINT coverage at the seam between foreign and 
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(S//NF )- Hayden told us that he always felt the PSP was worthwhile and successful. 
His expectation was that the CIA and the FBI would be custom|r|ofgropam-derived 
i and integrateitintotheirrespectiveoperatipns^^^^^^™ 


Hayden 

told us that the program helped to determine that terrorist cells were not emoeaaed within 
the United States to the extent that had been feared. 


(U) Difficulty in Assessing the Impact of 
the President’s Surveillance Program 


(S//SI//MF) It was difficult to assess the overall impact of PSP on IC counterterrorism 
efforts.Except for the FBI, IC organizations that participated ii^^^Midnothave 

ati^rocesse^b^acldn^ov^S^^ortingwasused. 


We 


were repeatedly told that the PSP was one of a number of intelligence sources ana analytic 
tools that were available to IC personnel, and that, because PSP reporting was used m 
conjunction with reporting from other intelligence sources, it was difficult to attribute the 
success of particular counterterrorism operations exclusively to the PSP. 


(U) Impact of the President’s Surveillance 
Program on FBI Counterterrorism Efforts 

■(S//NF) The DoJ IG found it difficult to assess or quantify the impact of the PSP on 
FBI counterterrorism efforts. However, based on our interviews of FBI managers and 
agents and our review of documents, we concluded that, although PSP information had 
value in some counterterrorism investigations, the program generally played a limited role 
in the FBI's overall counterterrorism efforts. Several officials we interviewed suggested 
that the program provided an “early warning system” to allow the IC to detect potential 
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terrorist attacks, even if the program had not specifically uncovered evidence of 
preparations for such attacks. 


(U) FBI Efforts to Assess the 
Value of the Program 


-(TS//Sl//Nr) The FBI made several attempts to assess the value of the PSP to FBI 
counterterrorism efforts. In 2004 and again in 2006, FBI’s Office of General Counsel 
(OGC) attempted to assess the value to the FBI of PSP information. This first assessment 
relied on anecdotal information and informal feedback from FBI field offices. The 2006 
assessment was limited to the aspect of the PSP disclosed in The New York Times article 
and subsequently confirmed by die President, i.e., content collection. 

- (S//NE ) The FBI undertook two more efforts to study PSP’s impact on FBI 
operations in early 2006. In both of these statistical studies, the FBI sought to determine 
what percentage of PSP tippers resulted in “significant contribution^] to the identification 
of terrorist subjects or activity on U.S. soil.” The FBI considered a tipper significant if it 
led to any of three investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. 



'he first study examined a sample of leads selected from the 
tippers the NSA provided the FBI from approximately October 
The study found that 1.2 percent of the leads made significant 


2001 to December 2005 
contributions, as defined above. The study extrapolated thisfi 
of leads and determined that one could expect to find tha^^ 


•e to the entire 


ilation 
I leads 




made significant c ontributions to FBI counterterr orism efforts. The second study, which 

- 


leads the NSA provided the FBI from 


reviewed all of the 

H * 1 w* 4. w T 4UWU. U1V j_ 1 * 11 Will 

August 2004 through January 2UU6, identified no instances of significant contributions to 
FBI counterterrorism efforts. The studies did not include explicit conclusions on the 
program’s usefulness. However, based in part on the results of the first study, FBI 
executive management, including Mueller and Deputy Director John Pistole, concluded 
that the PSP was “of value.” 


(U) FBI Judgmental Assessments 
of the Program 

~(3//?lF) -We interviewed FBI headquarters and field office personnel who regularly 
handled PSP information for their assessments of the impact of program info rma tion on 
FBI counterterrorism efforts. The FBI personnel we interviewed were generally supportive 
of the PSP as “one tool of many” in Hie FBI’s anti-terrorism efforts that “could help move 
cases forward”. Even though most leads were determined not to have any connection to 
terrorism, many of the FBI officials believed the mere possibility of a terrorist connection 
made investigating the tips worthwhile. 
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-(SiWF)" However, the exceptionally compartraented nature of the program created 
some frustration for FBI personnel. Some agents criticized PSP reports for providing 
insufficient details about the foreign individuals allegedlvinvolvedin terrorism. Others 
occasionally were frustrated by the prohibition on using^^^^B information injudicial 
processes, such as in FISA applications, although none of the FBI field office agents we 
interviewed could identify an investigation in which the restrictions adversely affected the 
case. Agents who managed cou nterterrorism programs at the FBI field offices we visited 
were critical oftheHHIHproject for failing to adequately prioritize threat 
information and, because of the program’s special status, for limiting the managers ability 
to prioritize the leads in the manner they felt was warranted by the information. 


(S//MF) Mueller told us that the PSP was useful. He said the FBI must follow every 
lead it receives in order to prevent fiiture terrorist attacks and that to the extent such 
information can be gathered and used legally it must be exploited. He stated that he 
“would not dismiss the potency of a program based on the percentage of hits, ’ Mueller 
added that, as a general matter, it is very difficult to quantify the effectiveness of an 
intelligence program without “tagging” the leads that are produced in order to evaluate the 
role the program information played in any investigation. 


(U) Impact of the President’s Surveillance Program 
on CIA Counterterrorism Operations 


(U) The CIA Did Not Systematically 
Assess the Effectiveness of the Program 


-(S//NF)— The CIA did not implement procedures to systematically assess the 
usefulness of the product of the PSP and did not routinely document whether particular 
PSP reporting had contributed to successful counterterrorism operations. CIA officials, 
including Hayden, told us that PSP reporting was used in conjunction with reporting from 
other intelligence sources; consequently, it is difficult to attribute the success of particular 
counterterrorism operations exclusively to the PSP. In a May 2006 briefing to the SSCI, 
the Deputy Director,^^|said that PSP reporting was rarely the sole basis for an 
intelligence success, but that it frequently played a supporting role. He went on to state 
that the program was an additional resource to enhance the CIA’s undggtanding of terrorist 
networks and to help identify potential threats to the homeland. Othei^H officials w ® 
interviewed said that the PSP was one of many tools available to them, and that the tools 
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only limited information on how program reporting contributed to successful operations, 
and the CIA IG was unable to independently draw any conclusion on the overall usefulness 
of the program to CIA. 



(U) Several Factors Hindered CIA 
Utilization of the Program 


(S//NF) - The CIA IG concluded that several factors hindered the CIA in making full 
use of the capabilities of the PSP. Many CIA officials told us that too few CIA personnel 
at the working level were read into the PSP. At the program's inception, a disproporti onate 
number of the CIA personnel who were read into the PSP were senior CIA manatrp.rs- 


I the disparity between the number of senior CIA managers 
read into PSP and the number of working-level CIA personnel read into the program 
resulted in too few CIA personnel to fully utilize PSP information for targeting and 
analysis. 

»^^^^Mworking-level CIA analysts and targeting 
officers who were read into the PSP had too many competing priorities, and too man^^ 
other information sources and analytic tools available to them, to fully utilize PSP.B 
officials also told us that much of the PSP reporting was vague or without context, which 
led analysts and targeting officers to rely more heavily on other information sources and 
analytic tools, which were more easily accessed and timely than the PSP. 


(S//NF) CIA officers said that the PSP would have been more fully utilized if 
analysts and targeting officers had obtained a better understanding of the program's 
capabilities. There was no formal training on the use of the PSP beyond the initial read in 
to the program. Many CIA officers we interviewed said that the instruction provided in the 
read-in briefing was not sufficient and that they were surprised and frustrated by the lack of 
additional guidance. Some officers told us that there was insufficientjegal guidance on the 
use of PSP-derived information. 


■ (S//NT) The factors that hindered the CIA in making full use of the PSP might have 
been mitigated if the CIA had designated an individual at an appropriate level of 
managerial authority, who possessed knowledge of both the PSP and CIA counterterrorism 
activities, to be responsible and accountable for overseeing CIA participation in the 





(U) Impact of the President’s Surveillance 
Program on NCTC Counterterrorism Efforts 


analysts characterized the PSP as a useful 
was only one of several valuable sources of 

information available to them. In their view, PSP-derived information was not of greater 
value than other sources of intelligence. Although NCTC analysts we interviewed could 
not recall specific examples where PSP information provided what they considered 
actionable intelligence, they told us they remember attending meetings where the benefits 
of the PSP were regularly discussed. 

(U) Counterterrorism Operations Supported by 
the President’s Surveillance Program 

(TC/j / STLWYST V nr, 'T > TF)- Our efforts to independently identify how PSP information 
impacted terrorism investigations and counterterrorism operations were hampered by the 
nature of these activities, which as previously stated, frequently are predicated on multiple 
sources of information. Many IC officials we interviewed had difficulty citing specific 
instances where PSP reporting contributed to a counterterrorism success. The same 
handful of cases tended to be cited as PSP successes by personnel we interviewed from 
each of the participating 
lents we reviewed. 1 


These cases, and others identified 

to us as PSP successes, are discussed below. 
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(TS//ST LW/3I//OC/N F )- In an undated summary of PSP successes, the NS A 
characterizedT 
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(U) ATTORNEY GENERAL GONZALES'S TESTIMONY 
ON THE PRESIDENTS SURVEILLANCE PROGRAM 


(U) As part of this review, the Do J IG examined whether Attorney General Gonzales 
made false, inaccurate, or misleading statements to Congress related to the PSP. Aspects 
of the PSP were first disclosed publicly in a series of articles in The New York Times in 
December 2005. In response, the President publicly confirmed a portion of the PSP — 
which he called the terrorist surveillance program— describing it as the interception of the 
content of international communications of people reasonably believed to have links to 
al-Qaeda and related organizations. Subsequently, Gonzales was questioned about NS A 
surveillance activities in two hearings before the Senate Judiciary Committee in 
February 2006 and July 2007. 


(S//NF) Through media accounts and Comey’s Senate Judiciary Committee 
testimony in May 2007, it was publicly revealed that DoJ and the White House had a major 
disagreement related to the PSP, which brought several senior DoJ and FBI officials to the 
brink of resignation in March 2004. In his testimony before the Senate Judiciary 
Committee, Gonzales stated that the dispute at issue between DoJ and the White House did 
not relate to the “Terrorist Surveillance Program” that the President had confirmed, but 
rather pertained to other intelligence activities. We believe this testimony created the 
misimpression that the dispute concerned activities entirely unrelated to the terrorist 
surveillance program, which was not accurate. In addition, we believe Gonzales’s 
testimony that DoJ attorneys did not have “reservations” or ' 




tnese concerns ha 
issue was resolved. 


een conveyed to the White House over a period o 


l and that 
: months before the 


(S//NF) - The DoJ IG recognizes that Gonzales was in the difficult position of 
testifying about a highly classified program in an open forum. However, Gonzales, as a 
participant in the March 2004 dispute between DoJ and the White House and, more 
importantly, as the nation’s chief law enforcement officer, had a duty to balance his 
obligation not to disclose classified infonnation with the need not to be misleading in his 
testimony. Although we believe that Gonzales did not intend to mislead Congress, we 
believe his testimony was confusing, inaccurate, and had tire effect of misleading those 
who were not knowledgeable about the program. 
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(U) CONCLUSIONS 

(U) Pursuant to Title HI of the FISA Amendments Act of 2008, the Inspectors General 
of the DoD, the DoJ, the CIA, the NSA, and the ODNI conducted reviews of the PSP. In this 
report and the accompanying individual reports of the participating IGs, we describe how, 
following the terrorist attacks of 1 1 September 2001, the President enhanced the NSA s 
SIGINT collection authorities in an effort to “detect and prevent acts of terrorism against the 
United States.” 

^^ ^TR/fflT//NT^ PmguanU^hi^u^ority, the NSAji 

| collected significant new information, such as the 

content of communications into and out of the United States, where one party to the 
communication was reasonably believed to be a member of al-Qa’ida, or its affiliates, ( 
group the President determined was in armed conflict with the United States. In addition, 
the President authorized the collection of significant amounts of telephony and Internet 
metadata. The NSA analyzed this information for dissemination as leads to the IC, 
principally the CIA and the FBI. As described in the IG reports, the scope of this 
collection authority changed over the course of the PSP. 

(U// F0UO) The IG reports describe the role of each of the participating agencies in 
the PSP, including the NSA’s management and oversight of the collection, analysis, and 
reporting process; the CIA’s and FBI’s use of the PSP-derived intelligence in their 
counterterrorism efforts; the ODNI’s support of the program by providing periodic threat 
assessments; and the DoJ’s role in analyzing and certifying the legality of the PSP and 
managing use of PSP information in the judicial process. 

(U) The IG reports also describe the conflicting views surrounding tire legality of 
aspects of the PSP during 2003 and 2004, the confrontation between officials from DoJ and 
the White House about the legal basis for parts of die program and the resolution of that 
conflict. The ensuing transition of the PSP, in stages, from presidential authority to 
statutory authority under FISA, is also described in the IG reports. 

(U) The IGs also examined the impact of PSP information' on counterterrorism 
efforts. Many senior IC officials believe that the PSP filled a gap in intelligence collection 
thought to exist under FISA by increasing access to international communications that 
transited domestic U.S. communication wires, particularly international communications 
that originated or terminated within the United States. Others within the IC Community, 
including FBI agents, CIA analysts and managers, and other officials had difficulty 
evaluating the precise contribution of the PSP to counterterrorism efforts because it was 
most often viewed as one source among many available analytic and intelligence-gathering 
tools in these efforts. The IG reports describe several examples of how PSP-derived 
information factored into specific investigations and operations. 

(U) The collection activities pursued under the PSP, and under FISA following the 
activities' transition to operation under that authority, as described in this report, resulted in 
unprecedented collection of communications content and metadata. We believe the retention 
and use by IC organizations of information collected under the PSP and FISA, particularly 
information on U.S. persons, should be carefully monitored. 
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INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 
400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 222024704 


June 26, 2009 


MEMORANDUM FOR SECRETARY OF DEFENSE 

SUBJECT: (U) Report on Review of the President’s Surveillance Program 
Report No.: 09-INTEL-08 (U) 

(U) We are providing this report for your information. This report fulfills the 
DoD Inspector General’s requirement pursuant to Section 301 of Public Law 1 10- 
261, the Foreign Intelligence Surveillance Act (FISA) Amendments Act of 2008 
(the Act). This report, along with reports prepared by the Inspectors General of 
the Department of Justice (DoJ), the Office of the Director of National Intelligence 
(DNI), Central Intelligence Agency (CIA), the National Security Agency (NSA), 
will be summarized in a comprehensive report as required by the Act. 

(TS//STLW//SI//OC//NF) Results. The OSD role in the establishment and 
implementation of the PSP was limited, with the burden of program execution 
residing with the NSA. We determined that there were six OSD officials with 
access to the PSP. These individuals had limited involvement, and did not make 
any additional tasking decisions beyond those directed for NSA implementation. 
We are aware of no other OSD involvement in the PSP. 

(U) Background. The Act requires the IGs of the DoJ, DNI, NSA, the DoD, and 
any other element of the intelligence community that participated in the 
President’s Surveillance Program (PSP) 1 , to complete a comprehensive review of, 
with respect to the oversight authority and responsibility of each such IG: 

• All facts necessary to describe establishment, implementation, product 
and use of the product in the program 

• Access to legal reviews and access to information about the Program 

o Communications and participation of individuals/entities related to the 
Program 

1 (U) The President’s Surveillance Program is defined in the Act as the intelligence activity involving 
communications that was authorized by the President during the period beginning on September 1 1, 2001, 
and. ending on January 17, 2007, including the program referred to by the President in a radio address on 
December 17, 2005 (commonly known as the Terrorist Surveillance Program). 
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o Interaction with the Foreign Intelligence Surveillance Court and 
° Any other matters identified by the IGs 

(TS//STLW//SI//QC//NF) - Scope and Methodology. We conducted this review 
to examine the involvement of the Office of the Secretary of Defense (OSD), 

Department of Defense (DoD), in the establishment and implementation of the 
President’s Surveillance Program (PSP). We interviewed current and former 
officials within OSD that had access to the PSP. We withdrew our request to 
interview Secretary of Defense Gates because he was provided access to the PSP 
after the program ended. The former Deputy Secretary of Defense Dr. Wolfowitz 
declined our request for an interview. We reviewed all relevant documentation 
within OSD and NSA related to OSD’s involvement in the PSP. We also 
reviewed documentation at DoJ related to the PSP. 

(U) The IGs of the DoJ, DoD, DNI, NSA, and CIA issued an interim report on 
September 10, 2008. In the interim report, the DoD IG stated that he would 
examine the involvement of the Office of the Secretary of Defense (OSD) in the 
establishment and implementation of the PSP. The NSA, as an agency within 
DoD performed the requirements of the PSP. As such, the NSA IG is conducting 
a review of NSA involvement with the PSP separate from this memorandum 
report. 

- (TS//STLW// S I//OC//NF) Implementation and Establishment of the PSP. 

The OSD access to the PSP was limited to six individuals. 2 Those individuals are 
Secretary of Defense Robert Gates; former Secretary of Defense Donald 
Rumsfeld; former Deputy Secretary of Defense Paul Wolfowitz; Under Secretary 
of Defense for Intelligence (USD®) James Clapper 3 ; former USD® Stephen 
Cambone; and Principal Deputy General Counsel Daniel Dell ‘Orto. 

■f TS//STLW//SI//06//NF) T he PSP was an extremely sensitive counterterrorism 
program focused on detecting and preventing terrorist attacks within the United 
States. The PSP was authorized by the President every 30 to 45 days and was 
initially directed against international terrorism; after March 2004, the PSP 
focused specifically against al-Qaeda and its affiliates. The Director of Central 
Intelligence (DCI), and later the DNI, would prepare a Threat Assessment 



3 (T3//3TLW//3I//OC//NT) Secretary Gates and Under Secretary Clapper were provided access to the PSP 
after the PSP was transferred to Eoreign Intelligence Surveillance Court supervision. 
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Memorandum, which validated the current threat to the United States. The 
Secretary of Defense would review and sign the Threat Assessment Memorandum. 
On three occasions, Dr. Wolfowitz, the former Deputy Secretary of Defense, 
signed the Threat Assessment Memoranda in the Secretary’s absence. On twq 
occasions, Dr. Cambone, the former USD(I), signed the Threat Assessment 
Memoranda when Secretary Rumsfeld and Dr. Wolfowitz were unavailable. 

(TS//STLW//3I//QC//NF ) Once the Threat Assessment Memorandum was signed, 
the President would then sign a Presidential Authorization with the Threat 
Memorandum attached. The President would task the Secretary of Defense to 
employ DoD resources to execute the requirements set forth in the Presidential 
Authorization. The Attorney General, or his designee, would certify the 
Presidential Authorization for form and legality. The Secretary of Defense would 
then direct the actions authorized by the Presidential Authorization to the NSA for 
implementation. On one occasion, Dr. Wolfowitz, the former Deputy Secretary of 
Defense, directed the Director of NSA to implement the Presidential 
Authorization, in the Secretary’s absence. On a separate occasion. Dr. Cambone, 
the former USD(I), directed the Director of NSA to implement the Presidential 
Authorization. 

■tTS//SI//NF) Interaction with the Foreign Intelligence Surveillance Court. Dr. 
Wolfowitz also executed two declarations t^h^US^oreign Intelligence 
Surveillance Court. The first, executed on|^^^^^^|was in support of the 
Government’s Application seeking renewal, in part, of the authority to instalhrru^ 
use pen register and trap and trace devices, in order to obtain informatior 

[pursuant to the Foreign" 

Intelligence Surveillance Act of 1978 (FISA), 50 U.S.C. sections 1801-1811, 
1841-1846, as amended. The initial authority under FISA to install and use pen 
register and trap and trace devices for that purpo se was granted by the Fo reign 
Intelligence Surveillance Court on July 14, 2004]"" 



S HE //NF) Dr. Wolfowitz’ s second declaration was executed on| 

That declaratioj^afynadyrnjesponse to the Foreign Intelligence 

Surveillance Court’s IHHH Order requiring the Government to submit a 
declaration from the Deputy Secretary of Defense discussing NSA’ violations of 
the Court’s July 14 Order authorizing NSA to install an^use^enregisterandtrap 
and trace devices in order to obt ain information about | 

| In that declaration, Dr. Wolfowitz stated the 
circumstances surrounding unauthorized collection that occurred, the disposition 
of information collected without authorization, steps NSA took to remedy the 
violation, and measures NSA implemented to prevent recurrence of such 
violations. 
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-( S//NF) CIA Participation in the 
President’s Surveillance Program 

(U) EXECUTIVE SUMMARY 

-(-S//NF) Title ni of the Foreign Intelligence Surveillance Act (FISA) Amendments 
Act of 2008 requires the Inspectors General (IGs) of the elements of the Intelligence 
Community (IC) that participated in the President’s Surveillance Program (PSP) to 
conduct a comprehensive review of the program. The results of our review of CIA 
participation in the PSP are presented in this report, and will be included in the 
comprehensive report required to be provided to the appropriate committees of Congress 
by 10 July 2009. 

(TS//STLW//SlVO n /MF)-T Vlg CIA prepared the threat assessment memorandums 
that were used to support Presidential authorization and periodic reauthorizations of the 
PSP. The threat assessment memorandums were prepared by personnel from the CIA 

■Each of the 

^nemoranduranbcuse^^h^urrenUhreatsituatio^n^i^io^provide an 
assessment of the PSP's utility in addressing previously reported threats . The threat 
assessment memorandums were signed by the Director of Central Intelligence (DCI) 
and forwarded to the Secretary of Defense to be co-signed. Responsibility for drafting 
the threat assessment memorandums was transferred to the newly-established Terrorist 
Threat Integration Center in May 2003 and retained by TOC's successor organization, 
NCTC (the National Counterterrorism Center). The DCI continued to sign the threat 
assessment memorandums through 15 April 2005. Subsequent memorandums were 
signed by the Director of National Intelligence. 


(TS//STLW//SI//QC/NF )- CIA analysts and targeters, as PSP consumers, tasked 
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other senior CIA officialsweintemewedtoldusthatthePSPaddresseda gap in 

intelligence collection. I 



However, collection of 


such communications required authorization under FISA, and there was widespread 
belief among senior IC and CIA officials that the process for obtaining FISA 
authorization was too cumbersome and time consuming to address the current threat. 
Current and former CIA officials emphasized the increased timeliness, flexibility, and 
access provided by the PSP as compared to the process for obtaining a warrant under 
FISA. 

- (TS//STLW//SI//OC/NF) The CIA did not implement procedures to assess the 
usefulness of the product of the PSP and did not routinely document whether particular 
PSP reporting had contributed to successful counterterrorism operations. CIA officials 
told us that PSP reporting was used in conjunction with reporting from other 



officers, even those read into the program, would have been unaware of the full extent of 
PSP reporting. Consequently, there is no means to comprehensively track how PSP 
information was used. CIA officials were able to provide Only limited information on 
how program reporting contributed to successful operations, and therefore, we were 
unable to independently draw any conclusion on the overall usefulness of the program 
to CIA. 
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(3//NT )' Several factors hindered the CIA in making full use of the capabilities of 
the PSP. Many CIA officigl^told us that too few CIA personnel at the working level 
were read into the PSP.^Uofficials told us that CIA analysts and targeting officers 
who were read in had too many competing priorities and too many other available 
information sources and analytic tools — many of which were more easily accessed and. 
timely — to fully utilize the PSP. CIA officers also told us that the PSP would have 
been more fully utilized if analysts and targeting officers had obtained a better 
understanding of the program's capabilities. Many CIA officers noted that there was 
insufficient training and legal guidance concerning the program's capabilities and the 
use of PSP-derived information The factors that hindered the CIA in making full use 
of the PSP might have been mitigated if the CIA had designated an individual at an 
appropriate level of managerial authority, who possessed knowledge of both the PSP 
and CIA counterterrorism activities, to be responsible and accountable for overseeing 
CIA participation in the program. 

(TS//3TLW//BI//OC/NF) There is no indication that personnel from the CIA 
Office of General Counsel or other CIA components were involved in preparing the 
legal memorandums supporting the PSP that were produced by the Department of 
Justice, Office of Legal Counsel (OLC). CIA OGC personnel had very limited access 
to these memorandums. 

(S//NF) Senior CIA officials participated in meetings with a New York Times 
editor and reporter and senior Administration officials concerning an article the 
newspaper was preparing concerning the PSP. 
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(U) BACKGROUND 

(U) Origin and Scope of the Review 

(U) Title HI of the Foreign Intelligence Surveillance Act Amendments Act of 
2008, which was signed into law on 10 July 2008, requires the IGs of the elements of 
the Intelligence Community that participated in the PSP to conduct a comprehensive 
review of the program. 1 The review required to be conducted under tire Act is to 
examine: 

(A) all of the facts necessary to describe the establishment, 
implementation, product, and use of the product of the Program; 

(B) access to legal reviews of the program and access to information 
about the Program; 

(C) communications with, and participation of, individuals and 
entities in the private sector related to the Program; 

(D) interaction with the Foreign Intelligence Surveillance Court and 
transition to court orders related to the Program; and 

(E) any other matters identified by any such Inspector General that 
would enable that Inspector General to complete a review of the 
Program, with respect to such Department or element. 

(TS//STLW//SI//OC/NF) The interim report required under the Act was submitted 
to the committees of Congress prescribed in the Act on 10 September 2008. That 
report described the scope of the work to be conducted by each of the participating IGs, 
which include the Inspectors General of the Department of Justice, the Office of the 
Director of National Intelligence, the National Security Agency, the Department of 
Defense, and the CIA. Our review of CIA participation in the PSP examined CIA's : 

• Role in preparing the threat assessments and legal certifications 
supporting periodic reauthorization of the PSP. 

o Role in identifying targets for the PSP. 


1 ( S//N F) The President’s Surveillance Program is defined in the Act as the intelligence activity involving 
communications that was authorized by the President during the period beginning on 1 1 September 2001, and 
ending on 17 January 2007, including the program referred to by the President in a radio address on 
17 December 2005 (commonly known as the Terrorist Surveillance Program). The classified name for the 
President’s Surveillance Program is “STELLARWIND.” 
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The results of our review of CIA participation in the PSP are presented in this 
report, and will be included in the comprehensive final report required to be provided 
to the appropriate committees of Congress by 10 July 2009. 


(U) The President’s Surveillance Program 

(TS//STLW//SI//OC/NF) According to former Director of the NSA and former 
Director of the CIA (DCIA) Michael V. Hayden, initial discussions concerning the 
activities that would become the PSP occurred less than two weeks after 
the 1 1 September 2001 terrorist attacks in a meeting between DCI George J. Tenet and 
Vice President Richard B. Cheney. Although Hayden did not attend the meeting, he 
was told by Tenet that Cheney asked if the Intelligence Community was doing 
everything possible to prevent another terrorist attack. In response. Tenet described 


Cheney then asked if there was more that NSA could do. 

This led to discussions between Cheney, Hayden, Cheney's legal counsel 
David S. Addington, and senior NSA officials. It was determined that the NSA had the 
capability to collect additional wire communications that could enhance the IC's 
counterterrorism efforts, but that new authority was needed to employ the capability. 
The determination led to the authorization of the PSP by President George W. Bush on 
4 October 2001. 

(TS//STLW//SI//OC/NF) The PSP was intended to help prevent additional 
terrorist attacks against the US Homeland. Although the authorized collection 
activities changed over the life of the program, in general, the program authorized the 
NSA to acquire content and/or metadata concerning telephone and e-mail 
communications for Which there were reasonable grounds to believe that at least one of 
the participants in the communication was located outside the US and that a party to 
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the communication was affiliated with a group engaged in international terrorism. The 
collection activities conducted under the PSP were brought under Foreign Intelligence 
Surveillance Court oversight in stages between July 2004 anc January 2007 ? 


(TS//STLW//!jI//r > r i i , NP) Under the PSP, the NSA collected three sets of data. 

The first set included the content of individually targeted telephone and e-mail 
communications. The second set consisted of telephone dialing information the date, 
time, and duration of calls; the telephon^mrije^fth^aUer^n^h^iumber 
receiving the call— collected in The third data 

I transactional data- 


collected in bulk I 


(U) REVIEW RESULTS 

(S//NF) CIA Participation In the 
President’s Surveillance Program 


2 (U) The Foreign Intelligence Surveillance Act of 1978 established the Foreign Intelligence Surveillance Court 
to oversee requests for surveillance warrants by federal agencies against suspected foreign intelligence agents 
inside the US. 
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the Threat Assessment Memorandums 
Supporting Authorization of the 
President's Surveillance Program 


- (TS//STI . W//ST//OC/NE) The CIA initially prepared the threat assessment 
memorandums that were used to support Presidential authorization and periodic 
reauthorizations of the PSP. The memorandums documented the current threat to the 
US homeland and to US interests abroad from al-Qa’ida and affiliated terrorist 
organizations. The first threat assessment memorandum — The Continuing Near-Term 
Threat from Usama Bin Ladin — was signed by DCI Tenet on 4 October 2001 . 3 
Subsequent threat assessment memorandums were prepared every 30 to 60 days to 
correspond with the President's reauthorizations of the PSP. 


(TS//STLW//SI//OC/NF ) The DCI Chief of Staff, John H. Moseman, was the CIA 
focal point for preparing th^hreatassessmenUneinorandim^ According to 
Moseman, he directed prepare objective 

appraisals of the current terrorist threat, focusingpnmanlyon threafcUo the homeland, 
and to document those appraisals in a memorandum. Initially, the^^J analysts who 
prepared the threat assessments wet^iot read into the PSP and did not know how the 
threat assessments would be used. analysts drew upon all sources of intelligence 
in preparing their threat assessments. Each of the memorandums focused on the 
current threat situation and did not provide an assessment of the PSP's utility in 
addressing previously reported threats. 
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(TS//STLW//SI//OC/NF) Aftei^^Mcompleted its portion of the memorandums, 
the DCI’s Chief of Staff added a paragraph at the end of the memorandums stating that 
the individuals and organizations involved in global terrorism (and discussed in the 
memorandums) possessed the capability and intention to undertake further terrorist 
attacks within the US. Moseman recalled that the paragraph was provided to him 
initially by either White House Counsel Alberto R. Gonzales or Addington. The 
paragraph recommended thatthe President authorize the Secretary of Defense to 
employ within the US the capabilities of the Department of Defense, including but not 
limited to NSA’s signals intelligence capabilities, to collect foreign intelligence by 
electronic surveillance. The paragraph also described the types of communication and 
data that would be collected and the circumstances under which they could be 
collected. 4 The draft threat assessmentynemorandums were then reviewed by Office of 
General Counsel attorneys assigned to^^^|and Acting General Counsel (Senior 
Deputy General Counsel) John A. Rizzo. Rizzo told us that the draft memorandums 
were generally sufficient, but that there were occasions when, based on his experience 
with previous memorandums, he thought that draft memorandums contained 
insufficient threat information or did not present a compelling case for reauthorization 
of the PSP. In such instances, Rizzo would request tha^^Hprovide additional 
available threat information or make revisions to the draft memorandums. 

- (TS//STLW//SI//0 C/NF ) The threat assessment memorandums were then signed 
by DCI Tenet and forwarded to the Secretary of Defense to be co-signed. Tenet signed 
most of the threat memorandums prepared during his tenure as DCI. On the few 
occasions when he was unavailable, the Deputy Director of Central Intelligence 
(DDCI), John E. McLaughlin, signed the memorandums on behalf of Tenet. 
McLaughlin also signed the memorandums in the capacity of Acting DCI in August 
and September 2004. In November 2004, Porter J. Goss became DCI and assumed 
responsibility for signing the memorandums. There were no occasions when the DCI 
or Acting DCI withheld his signature from the threat assessment memorandum. After 
they were signed by the Secretary of Defense, the memorandums were reviewed by the 
Attorney General and delivered to the White House to be attached to the PSP 
reauthorization memorandums signed by the President. 

(TS//STLW//SI//OC/NF) - Respm^frlity for drafting the threat assessment 
memorandums was transferred fromHUto the newly established Terrorist Threat 
Integration Center in May 2003. This responsibility was retained by TTIC's successor 
organization, NCTC. The DCI continued to sign the threat assessment memorandums 


4 (U) Exhibit B presents the conclusion and recommendation paragraph included in the threat assessment 
memorandum dated 10 January 2005. Similar language was included in each of the memorandums. 
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through 15 April 2005. Subsequent memorandums were signed by the Director of 
National Intelligence. 5 


(U/ /FOUQ ) CIA Tasked and Received Reporting 
From the President's Surveillance Program 
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(U//FGtf0) Senior CIA Officials Believe 
That the President’s Surveillance Program 
Filled an Intelligence Gap 


(TS//ST LW//SI//OC/Nr) Former Directors Hayden and Goss, former Acting 
Director McLaughlin, and other senior CIA officials we interviewed told us that the 
PSP addressed a gap in intelligence collection. Following the terrorist attacks on 
1 1 September 2001, there was concern that additio nal acts of terrorism would be 
perpetrated by terrorist cells already inside tire US. 



However, collection of such communications requirec 
autnonzation under Jr 1 ISA, and there was widespread belief among senior IC and CIA 
officials that the process for obtaining FISA authorization was too cumbersome and 
time consuming to address the current threat. 








(U//F6UQ) The CIA Did Not Assess 
the Effectiveness of the 
President's Surveillance Program 


■ (TS//STLW//S1//OC/NF) T he CIA did not implement procedures to assess the 
usefulness of the product of the PSP and did not routinely document whether particular 
PSP reporting had contributed to successful counterterrorism operations. CIA officials, 
including DCIA Hayden, told us that PSP reporting was used in conjunction with 
reporting from other intelligence sources; consequently, it is difficult to attribute the 
success of particular counterterrorism operations exclusively to the PSP. In a May 
2006 briefin^o the Senate Select Committee on Intelligence (SSCI), the Deputy 
DirectorJJUsaid that PSP reporting was rarely the sole basis for an intelligence 
success, but that it frequently played a supporting role. He went on to state that the 
program was an additional resource to enhance the CIA’s understandin^f terrorist 
networks and to help identify potential threats to the homeland. Other^^l officials 
we interviewed said that the PSP was one of many tools available to them, and that the 
tools were often used in combination. 




(U) Counterterrorism Successes Supported 
by the President's Surveillance Program 

(S//NF) Despite the fact that CIA officials we interviewed did not provide much 
specific information on PSP-derived counterterrorism successes, some key 
counterterrorism operations supported by the PSP were cited in briefings presented by 
CIA officials. In March 2004, the CIA provided a series of three briefings at the White 
House to senior Administration officials and Congressional leaders. These briefings 
included operational details concerning thePSPaswell as examples of program 
successes. In Ma^2006, the Deputy Director, ^^Jbriefed SSCI members and staff on 
the usefulness tofU of the PSP. 





~ (S//NF) Several Factors Hindered CIA 
Utilization of the President’s Surveillance Program 


~(g //NF) Several factors hindered the CIA in making full use of the capabilities of 
the PSP . Many CIA officials told us that too few CIA personnel at the working level 
were read into the PSP. At the program's inception, a disproportionate number of the 






TOP SEGRCT//STLW//HCG/COMINT//ORCON/NQFORN ~ 

r.TA narsonnel who were read into the PSP were senior CIA managers^ 


-(S//NP)-^^|officials also told us that working-level CIA analysts and targeting 
officers who were read into the PSP had too many competing priorities, and too ma^^^ 
nthp.r information sources and analytic tools available to them, to fully utilize PSP . I 


l officials also told us that much of the PSP reporting was vague or 
without context, which led analysts and targeting officers to rely more heavily on other 
information sources and analytic tools, which were more easily accessed and timely 
than the PSP. 

(S//NF) CIA officers also told us that the PSP would have been more fully 
utilized if analysts and targeting officers had obtained a better understanding of the 
program's capabilities. There was no formal training on the use of the PSP beyond the 
initial read in to the program. Many CIA officers we interviewed said that the 
instruction provided in the read-in briefing was not sufficient and that they were 
surprised and frustrated by the lack of additional guidance. Some officers to^ d us that 
'.icnt legal guidance on the use ofPSP-derived information. 


- (S//NF) - The factors that hindered the CIA in making full use of the PSP might 
have been mitigated if the CIA had designated an individual at an appropriate level of 
managerial authority, who possessed knowledge of both the PSP and CIA 
counterterrorism activities, t o be responsible and accountable for overseeing CIA 
participation in the i 




(U) CIA Had Limited Access 
to Legal Reviews of the 
President’s Surveillance Program 


-(TS//STLW//SI//OC/NF) There is no indication that personnel from the CIA 
Office of General Counsel or other CIA components were involved in preparing the 
legal memorandums supporting the PSP that were produced by the Department of 
Justice, Office of Legal Counsel (OLC). At the time of the initial authorization of the 
PSP (4 October 2001), Robert M. McNamara, Jr. was the CIA General Counsel. There 
is no record that McNamara was ever read into PSP, and he retired from the CIA on 
15 November 2001. Acting General Counsel John Rizzo was read into the program on 
21 December 2001, but, at that time, he was not provided access to the OLC legal 
opinions. Rizzo told us that by working through Addington, with whom Rizzo was 
acquainted, he eventually was allowed to read the OLC legal memorandums at 
Addington's office in July 2004. 


- (TS//STLW//SI//OC/NF) Scott W. Muller became the CIA General Counsel on 
24 October 2002. Although NSA records do not indicate that Muller was read into 
PSP, during our interview with Muller, he acknowledged having been read into the 
program and having read, the OLC legal memorandums supporting the program. After 
JackL. Goldsmith became the Assistant Attorney General for the Office of Legal 
Counsel in October 2003, the OLC undertook a reassessment of the legal rationale for 
the PSP. Muller recounted discussions with Deputy Attorney General James B. Comey 
around March 2004 concerning the legal basis fo^ertanysnect^fthyTrogran^^^^^ 

Several of the senior CIA 


managers we interviewed said that, although they were concerned that the PSP operate 
within legal authorities, they believed that it was important to continue CIA 
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participation in the program because CIA analysts and targeters had told them that the 
program was a useful counterterrorism tool. 


-( S//NF) CIA Officials Sought to 
Delay Exposure of the President's 
Surveillance Program by the New York Times 


-( S//NF) In October 2004, James Risen, a reporter for The New York Times, 
contacted the CIA Office of Public Affairs seeking an interview with DCI Goss 
concerning an article the newspaper was planning on the PSP. Senior officials from 
the CIA, NS A, Office of the Vice President, and the Office of the Secretary of Defense 
met to discuss a response. On 20 October 2004, DDCI McLaughlin and DCI Chief of 
Staff Moseman met with the Washington, DC editor of The New York Times, Philip 
Taubman, and Risen. According to a memorandum for the record prepared by 
Moseman, McLau ghlin did not provide any details regarding the PSP or comment on 
the legal basis for the program, but he stressed that publication of the article would 
expose, and potentially compromise, effective counterterrorism tools. 



■Ultimately, based on assurances from Hayden that he would advise 

themofmqume^rom other news organizations concerning the PSP, Taubman and 
Risen agreed to hold the article and publish it only when it became apparent that other 
news organizations were preparing their own stories on the PSP. On 16 December 
2005, The New York Times published its first article on the PSP: "Bush Lets U.S. Spy 
on Callers Without Courts." On 17 December 2005, President Bush publicly 
confirmed in a radio address the existence of the disclosed portion of the PSP. 
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Exhibit A 


(U) Methodology 

(U// FOUO) During our review, we conducted 50 interviews of current and former 
CIA personnel who had been involved with the President’s Surveillance Program 
(PSP). Among the senior CIA officials we interviewed were former Director of the 
National Security Agency (NSA) and former Director of the CIA (DCIA) 

Michael V. Hayden, former Director of Central Intelligence (DCI) and former DCIA 
Porter J. Goss, and former Acting DCI John E. McLaughlin. We contacted former DCI 
George J. Tenet for an interview. Tenet suggested that we first interview his former 
Chief of Staff, John H. Moseman, and then contact him if we still had a need to 
interview him. Following our interview with Moseman, we contacted Tenet’s office 
several times to request an interview, but he did not return our telephone calls. 
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(U// FQUQ ) Management comments were ri 
Muller: John H. Moseman; the Director. 



ecrived from Mic ha e^^jTgyrien: 
and the Chieff 

in preparation of the final report. 


Their co mm ents were considered in preparation of the final report. 
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Exhibit B 

(U) Threat Assessment Memorandum Concluding Paragraph 

[Excerpt from the Global WarAgaimt Terrorism memorandum dated 10 January 2005.] 
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Exhibit C 


(U) Example of a Link Diagram From August 2002 
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Exhibit D 


(U) Review Team 

(U/ /FOU O ) T his report was prepared by the Operations Division, Audit Staff, 
Office of Inspector General. 

■ ^Division Chief 
Project Manager 
lAuditor 
lAuditor 
lAuditor 
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(U) OFFICE OF THE INSPECTOR GENERAL 

(U) Chartered by the Director, NSA/Chief, CSS, the Office of the Inspector General (OIG) 
conducts inspections, audits, and investigations. Its mission is to ensure the integrity, efficiency, 
and effectiveness of NSA/CSS operations; to provide intelligence oversight; to protect against 
fraud, waste, and mismanagement of resources; and to ensure that NSA/CSS activities are 
conducted in compliance with the Constitution, laws, executive orders, regulations, and 
directives. The OIG also serves as ombudsman, assisting all NSA/CSS employees and affiliates, 
civilian and military. 


(U) INSPECTIONS 

(U) The inspection function conducts management and program evaluations in the form of 
organizational and functional reviews, undertaken either as part of the OIG’s annual plan or by 
management request. The inspection team’s findings are designed to yield accurate and up-to- 
date information on the effectiveness and efficiency of entities and programs, along with an 
assessment of compliance with laws and regulations; the recommendations for corrections or 
improvements are subject to followup. The inspection office also partners with the Inspectors 
General of the Service Cryptologic Elements to conduct joint inspections of the consolidated 
cryptologic facilities. 


(U) AUDITS 

(U) The internal audit function is designed to provide an independent assessment of programs 
and organizations. Performance audits evaluate the economy and efficiency of an entity or 
program, as well as whether program objectives are being met and operations are in compliance 
with regulations, financial audits determine the accuracy of an entity’s financial statements. All 
audits are conducted in accordance with standards established by the Comptroller General of the 
United States. 


(U) INVESTIGATIONS AND SPECIAL INQUIRIES 

(U) THE OIG administers a system for receiving and acting upon requests for assistance or 
complaints (including anonymous tips) about fraud, waste and mismanagement. Investigations 
and Special Inquiries may be undertaken as a result or irregularities that surface during an 
inspection or audit; or at the initiative of the Inspector General. 
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OFFICE OF THE INSPECTOR GENERAL 
NATIONAL SECU RUT AGENCY 
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29 June 2009 
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'rO: DISTRIBUTION 


SUBJECT; (U) Review of President's Surveillance Program (ST-09-0002) — 
INFORMATION MEMORANDUM 


1. (U/ /FQU Q} This report summarizes our review of die. Presldenl’s 
Surveillance Program, as mandated by the Foreign Intelligence Surveillance 
Act Amendments Act of 2008. 

2. (U/ /FQUO ) For additional informal ion. please contact my nllicc on 
301-6SS-6666. We appreciate the courtesy and cooperalion extended to our 
staff throughout the review. 
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(U) EXECUTIVE SUMMARY 


(U) OVERVIEW 


(TO//ai//NF )-For over a decade before the terrorist attacks 
on 11 September 2001, NSA used its SIGINT authorities to 
provide information in response to Intelligence Community 
requirements on terrorism targets. In late September 2001, 
when the Vice President asked the Director of Central 
Intelligence what more NSA could do with additional 
authority, NSA’s Director identified impediments to 
enhancing SIGINT collection under existing authorities. He 
said that in most instances NSA could not collect 
communications on a wire in the United States without a 
court order. As a result, NSA’s ability to quickly collect and 
report on a large volume of communications from foreign 
countries to the United States was impeded by the time- 
consuming court orde^pprova^rocess . Attempting to 
obtain court orders foi^^m^^Jforeign telephone 
numbers and Internet addresses was impractical for 
collecting terrorist communications with speed and agility. 

(T3//3TLW/ /3I/ /OC/NF) Counsel to the Vice President 
drafted the 4 October 2001 Authorization that established 
the President’s Surveillance Program (PSP), under which NSA 
could routinely collect on a wire, for counterterrorism 
purposes, foreign communications originating or terminating 
in the United States. Under the PSP, NSA did not target 
communications with both ends in the United States, 
although some of these communications were incidentally 
collected. 


(TS//STLW//SI//OC/N F) The PSP gave NSA a capability to 
jloit a key vulnerability in terrorist communications. 



According to senior NSA leaders, the value of the program 
was that this SIGINT coverage provided confidence that 
someone was looking at the seam between foreign and 
domestic intelligence domains to detect and prevent attacks 
in the United States. 
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• ( - TS//STLW// S I//OC/NF) N SA’ s Director said that SIGINT 
reporting on an extremist linked ^ 

“probably saved 

more lives” than any other PSP information and is, therefore, 



(T S / /STLW / / S I//OC/NF) Knowledge of the Program was 
strictly limited at the express direction of the White House, 
and NSA’s Director needed White House approval to inform 
members of Congress about Program activity. Between 
25 October 2001 and 17 January 2007, General Michael V. 
Hayden an^Lieutenant General Keith B. Alexander 
conducted^! PSP briefings for members of Congress and 
staff. 

(TS/ /STLW/ /SI//OC/NF) NSA activity conducted under the 
PSP was authorized by Foreign Intelligence Surveillance 
Court (FISC) orders by 17 January 2007, when NSA stopped 
operating under PSP authority. The NSA Office of the 
Inspector General (OIG) detected no intentional misuse of 
Program authority. 


(U) HIGHLIGHTS 


(U) PSP establishment, implementation, and product 


(TG//STI 7 W//SI//OC/NF) NSA began PSP operations on 
6 October 2001. Although the Director of NSA was 
“comfortable" exercising the new authority and believed that 
it was lawful, he realized that it would be controversial. 

Under the PSP, NSA issued over reports. This included 
(reports based on collect ed metadata, which was 
defined in the Authorization asP 



(TO//OTLW//3I//OC/NF ) NSA’s PSP products, all of which 
were sent to CIA and FBI, were intended for intelligence 
purposes to develop inves tigativ^ead^ncHvereMio^c^H^ 
used for judicial purposes. 
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| and NSA had no 

mechanism to track and assess the effectiveness of PSP 
reporting. 


o (U) Access to legal reviews and program information 

•f C//NF) NSA's General Counsel and Inspector General were 
not permitted to read the 2001 DoJ, Office of Legal Counsel 
opinion on the PSP, but they were given access to draft 2004 
Office of Legal Counsel opinions. Knowledge of the PSP was 
strictly controlled by the Whit^louse. Between 4 October 
2001 and 17 January 2007,^^^|people were cleared for 
access to PSP information. 



° (U) NSA-FISC interaction and transition to court orders 


- fra//OTLW//SI//OC/NF) N SA’s PSP-related interaction with 
the FISC was primarily "briefings to presiding judges, 
beginning in January 2002. Interaction increased when NSA 
and the DoJ began to transition PSP activities to FISC orders. 
After parts of the program had been publicly revealed in 
December 2005, all members of the FISC were briefed. NSA’s 
PSP authorized collection of bulk Internet metadata, 
telephony business records, and the content of 
communications transitioned to FISC orders on 14 July 
2004, 24 May 2006, and 10 January 2007, respectively. 


o (U) Program oversight at NSA 

(C//NF) NSA’s Office of General Counsel and Signals 
Intelligence Directorate provided oversight of NSA PSP 
activities from October 2001 to January 2007. NSA OIG 
oversight began after the IG was cleared for PSP information 
in August 2002. 
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(S//N F) For years before the 11 September 2001 terrorist attacks in the 
United States, NSA had been using its authorities to focus the United 
States Signals Intelligence (SIGINT) System on foreign intelligence 
targets, including terrorism, in response to Intelligence Community 
requirements. After the attacks, NSA adjusted SIGINT collection, in 
accordance with its authorities, to counter the terrorist threat within the 
United States. In late September, the Vice President asked the Director of 
Central Intelligence (DC!) if NSA could do more to prevent another attack. 
NSA's Director responded by describing impediments to SIGINT collection 
of terrorist-related communications to the Vice President. Counsel to the 
Vice President used the information about impediments to draft the 
Presidential Authorization that established the PSP. 


(U) SIGINT Efforts against Terrorists before 11 September 2001 

(C//NF) -For over a decade before terrorists attacked the 
United States in September 2001, NSA was applying SIGINT 
assets against terrorist targets in response to Intelligence 
Community requirements. The Signals Intelligence 
Directorate (SID) Counterterrorism (CT) Product Line led 
these efforts in accordance with SIGINT authorities, which 
defined what NSA could and could not do against SIGINT 
targets. 

(U) Authorized SIGINT activity in September 2001 

(U) NSA was authorized by Executive Order (E.O.) 12333, 
United States Intelligence Activities, 4 December 1981, as 
amended, to collect, process, and disseminate SIGINT 
information for foreign intelligence and counterintelligence 
purposes in accordance with DCI guidance and to support 
the conduct of military operations under the guidance of the 
Secretary of Defense. NSA and other Intelligence Community 
agencies were required by E.O. 12333 to conduct intelligence 
activities in accordance with U.S. law and other E.O. 12333 
provisions. 

(U) Both DoD regulation and NSA/Central Security Service 
(CSS) policy implemented NSA’s authorities under E.O. 

12333 and specified procedures governing activities that 
affect U. S. persons (DoD Regulation 5240. 1-R, December 
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1982, Procedures Governing the Activities of DoD Intelligence 
Components that Affect United States Persons and NSA/CSS 
Policy 1-23, 11 March 2004, Procedures Governing NSA/ CSS 
Activities that Affect U. S. Persons). 

( S //SI//NF) The policy of the U.S. SIGINT System is to 
collect, retain, and disseminate only foreign communications, 
which, in September 2001, were defined in NSA’s legal 
compliance procedures (described below) as communications 
having at least one communicant outside the United States 
or entirely among foreign powers or between a foreign power 
and officers or employees of a foreign power. All other 
communications were considered domestic communications. 
NSA could not collect communications from a wire in the 
United States without a court order unless they originated 
and terminated outside the United States. 


- ( ■ S/ /SI/ /NF) I n 2001, NSA’s authority to collect foreign 
communications included the Director of NSA’s authority to 
approve targeting communications with one cor 
^^^^^^^St^es^f technical devices (such asf 

could be employed to limit acquisition of 
communications to those in which the target is a non-U. S. 
jerson located outside the United States,! 



-(3//SI//NF) NSA’s Director could exercise this authority, 
except when the collection was otherwise regulated, for 
example, under FISA for communications collected from a 
wire in the United States. 


(U) NSA safeguards to protect U.S. persons’ Constitutional 
rights 

(U) The Fourth Amendment to the U.S. Constitution protects 
all U.S. persons anywhere in the world and all persons within 
the United States from unreasonable searches and seizures 
by any person or agency acting on behalf of the U.S. 
Government. 1 United States Signals Intelligence Directive 
(USSID) SP001 8 , Legal Compliance and Minimization 


'(C/ftfF ) USSID SP0018 defines a U.S. person as a citizen of the United States, an alien lawfully admitted for 
permanent residence in the United States, unincorporated groups or associations a substantial number of the 
members of which constitute either of the first two groups, or corporations incorporated in the United States, 
including U.S. flag non-governmental aircraft or vessels, but not including those entities openly acknowledged 
by a foreign government to be directed and controlled by them. 
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Procedures, 27 July 1993, prescribes policies and 
minimization procedures and assigns responsibilities to 
ensure that United States SIGINT System missions and 
activities are conducted in a manner that safeguards U.S. 
persons’ Constitutional rights. (See Appendix G.) 

(S//SI//NF) During the course of normal operations, NSA 
personnel sometimes inadvertently encounter information to, 
from, or about U.S. persons. When that happens, they must 
apply standard minimization procedures approved by the 
Attorney General in accordance with E.O. 12333 and defined 
in USSID SP0018. These procedures implement the 
constitutional principle of reasonableness by giving different 
categories of individuals and entities different levels of 
protection. They ensure that U.S. person information is 
minimized during collection, processing, dissemination, and 
retention of SIGINT by, for example, strictly controlling 
collection with a high risk of encountering U.S. person 
information and focusing all reporting solely on the activities 
of foreign entities and persons and their agents. 


(U) NSA Director Used Existing Authorities to Enhance SIGINT 
Collection after Terrorist Attacks 
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- (6//NF) In Oval Office Meeting, DCI Explained NSA Director’s 
Decision to Expand Operations under Existing SIGINT Authorities 


(U / /FOUO) General Hayden recalled that in late September 
2001, he told Mr. Tenet about NSA actions under E.O. 12333 
to counter the terrorist threat. Mr. Tenet shared that 
information with the White House in an Oval Office meeting. 

(U / /FOUO) We did not interview Mr. Tenet or White House 
personnel during this review. We asked the White House to 
provide documentation of meetings at which General Hayden 
or NSA employees discussed the PSP or the Terrorist 
Surveillance Program with the President, Vice President, or 
White House personnel, but we did not receive a response 
before this report was published. Therefore, information 
about the sequence of events leading up to the establishment 
of the PSP comes from interviews of NSA personnel. 


(U) Vice President Asked What Other Authorities NSA Needed 
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- (S//NT) N SA Options to Improve SIGINT Collection Could Not Fill 
Intelligence Gaps on Terrorist Targets 



-( S/ /NF) General Hayden said that, in his professional 
judgment, NSA could not get the needed collection using the 
FISA. The process for obtaining court orders was slow, anH it 
involved extensive coordination and separate legal and policy 
reviews by several agencies. Although an emergency 
authorization provision permitted 72 hours of surveillance 
without a court order, it did not allow the government to 
undertake surveillance immediately. Rather, the Attorney 
General had to ensure that emergency surveillance would 





TOP SECRET//STLW//HCS/COiV II MT//ORgOMIfelQ t ro RMELEA S E 

TOP SECRET//STLW//C0MINT//0RC0N/I<10F0RN ST-09-0002 


satisfy the standards articulated in the FISA and be 
acceptable to the FISC. 



- (0//DI//NF) Under its authorities, NSA had no other options 
for the timely collection of communications of suspected 
terrorists when one end of those communications was in the 
United States and the communications could only be 
collected from a wire or cable in the United States. 


(U/ /FOUO) NSA Director Described to the Vice President the Impediments 
to Improved SIGINT Collection against Terrorist Targets 



communications metadata in this manner does not constitute electronic surveillance under the FISA. 
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(U/ /FOUO) After two additional meetings, the Vice President 
asked General Hayden to work with his Counsel, David 
Addington. Because early discussions about expanding NSA 
authority were not documented, we do not have records of 
attendees or specific topics discussed at General Hayden’s 
meetings with White House representatives. 
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MIL (U) THE PRESIDENTIAL AUTHORIZATIONS 



(TB//STLW//BI//OC/NF) Between 4 October 2001 and 
8 December 2006, President George W. Bush signed 
43 Authorizations^w^modffications, and one document 
described as|^^^^^^m^|The authorizations were 
based on the President’s determination that after the 
11 September 2001 terrorist attacks in the United States, an 
extraordinary emergency existed for national defense 
purposes. The Authorization documents contained the terms 
under which NSA executed special Presidential authority and 
were titled Presidential Authorization for Specified Electronic 
Surveillance Activities during a Limited Period to Detect and 
Prevent Acts of Terrorism within the United States. They were 
addressed to the Secretary of Defense. 


(U) SIGINT Activity Permitted under the PSP 





T0PSECRET//STLW// H CS/C0MIMT//0RgQm8fjM E LeASE 

ST-09-0002 - TOP S E € fi £T//STLW//COMINT//ORCON/NOFORN 



(T3//STLW//SI/ /OC/NF) The authorizations changed over 
time, first eliminating the possibility that the Authority could 
be interpreted to permit collection of communications with 
both ends in the United States and adding an additional 
qualification that metadata could be collected for 
communications related to international terrorism or^_^ 
activities in preparation for international terrorism. 7 


(TS/ /STLW/ /ST/ / OC/NF f Starting in March 2004, the 
authorizations underwent several adjustments related to_ 
Do J’s Office of Legal CounseTs review of the Authorit 


When these two 
clarifications were added to the 11 March 2004 and 
subsequent authorizations, an accompanying statement 
added that these clarifications had been previously 
understood and implemented by NSA and that they applied 
to past and future activities. Al-Qa’ida (also s pelled al-Oaeda t 



■f F S //STLW//SI//OC/NF) The definition of “terrorist groups* 
within the authorities was also refined, and, for a limited 


ffTSWSWNF^Mejadata^^efin^jWh^uthorizatjd 
'(U) See Appendix B for information about the types of collection permitted. 
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(TS//SI//OC/f f F ^- A ccording to General Hayden, the 
Authorization, for the most part, did not change the 
communications that NSA could collect, but did change the 
location from which th^Agenc^coul^collect them by 
permitting collection^^^^HI^^^^^^U^^^^^g^— 
States. Without that authorization,! 


(U) MSA Discussions about the Lawfulness off the Authorization 

- (TG//SI/ /NT) NSA leaders believed that they could lawfully 
carry out the President’s authorizations. However, they also 
recognized that the Program would be controversial and 
politically sensitive. This section describes how key NSA 
leaders — the Director, the NSA General Counsel, Deputy 
General Counsel, and Associate General Counsel for 

rn n sfcr pt/z c tt w//rfMiNT//nRCOW/NC)FcmN — 
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Operations — concluded that the Program was legally 
defensible. 


(U) Director of NSA 

(TG//3I//NP) Generals Hayden and Alexander stated that 
they believed the Authorization was lawful. 

(U) General Hayden 

f TS//SI//NF) When asked how he had decided to execute an 
Authorization that some would consider legally and politically 
controversial. General Hayden said that NSA’s highest 
ranking lawyers had advised him, collectively and 
individually, that the Program was lawful under the 
President’s Article II powers. He said that three factors 
influenced his decision to implement the Authority. First, 
NSA would do exactly what the Authorization stated and “not 
one electron or photon more." Second, the Program was 
simply an expansion of existing NSA collection activities. 
Third, the periodic renewal of the Authorization would ensure 
that the threat continued to justify the Program. 

-fTQ//OI//NF) General Hayden said that as time passed, he 
determined that the Program was still needed. Specifically, 
he and NSA’s Depufy Director reviewed the DCI threat 
memorandum for each reauthorization and judged that the 
threats continued to justify the Program. 

■frO//GI//NF) General Hayden said that no one at NSA 
expressed concerns to him or the NSA IG that the 
Authorization was not lawful. Most importantly, General 
Hayden said that no one outside NSA asserted that he should 
stop the Program. He occasionally heard concerns from 
members of Congress, but he sensed general support for the 
Program from those he briefed outside NSA. He emphasized 
that he did not just "flip through slides" during briefings. He 
wanted to ensure that attendees understood the Program; 
consequently, briefings lasted as long as the attendees 
wanted. 


(U) General Alexander 


-(TS/ /STLW/ /SI/ / OC/NF) When Lieutenant General Keith B. 
Alexander became NSA/CSS Director in mid-2005, some of 
the more controversial legal ques 



the Office of Legal Counsel had 
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reviewed its initial opinion and determined that the 
remaining three types of collection were legally supportable. 

(U) NSA Office of General Counsel 

(TS//SI//N F) After the Authorization was signed on 
4 October 2001, NSA’s highest ranking attorneys, the NSA 
General Counsel and Deputy General Counsel, as well as the 
Associate General Counsel for Operations, orally advised 
General Hayden that the Authorization was legal 

(U) General Counsel 

(TS//S1//NF) After having received the Authorization on 

4 October 2001, General Hayden asked NSA General Counsel 
Robert Deitz if it was lawful. Mr. Deitz said that General 
Hayden understood that the Attorney General had already 
certified its legality by signing the Authorization, but General 
Hayden wanted Mr. Deitz’s view. Mr. Deitz said that on 

5 October he told General Hayden that he believed the 
Authorization to be lawful. He added that he emphasized to 
General Hayden that if this issue were before the Supreme 
Court, it would likely rule, although not unanimously, that 
the Authorization was legal. 

(U) Associate General Counsel for Operations 

(TS//SI//NF) - On 5 October 2001, the General Counsel 
consulted the Associate General Counsel for Operations at 
his home by secure telephone. The Associate General 
Counsel for Operations was responsible for all legal matters 
related to NSA SIGINT activities. According to the General 
Counsel, he had not yet been authorized to tell the Associate 
General Counsel about the PSP, so he “talked around” it and 
did not divulge details. The Associate General Counsel was 
given enough information to assess the lawfulness of the 
concept described, but records show that he was not officially 
cleared for the PSP until 1 1 October 2001. On Tuesday, 

9 October, he told Mr. Deitz that he believed the 
Authorization was lawful, and he began planning for its 
implementation. 

(U) Deputy General Counsel 

~ (TS//SI//NF) The Deputy General Counsel was cleared for 
the PSP on 11 October 2001. He reviewed the Authorization 
with Mr. Deitz and the Associate General Counsel for 
Operations and also concluded that it was lawful. 
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(U) Discussions on Legality 

(TS//SI/ /NF) -OGC attorneys said that their discussions 
about the Program’s lawfulness took into account the severity 
of the 1 1 September attacks and the fear that foreign persons 
were in the United States planning attacks. The NSA 
attorneys concluded that the Authorization was lawful. 

Given the following factors, the General Counsel said the 
Authorization was constitutional and did not violate FISA. 



° - (S//N F) FISA was not a realistic means of addressing 
the terrorist threat inside the United States because 
the process lacked speed and agility. 


° (U//FOU0) The Authorization was a temporary 30-day 

grant of authority. 

o (U/ / FQU Q) The statute allowed such an exception, or, 
to the extent that it did not, it was unconstitutional. 

(TS//SI//NF) The NSA attorneys determined that the 
President could issue the Authorization through his authority 
under Article II of the Constitution to perform warrantless 
electronic surveillance for foreign intelligence purposes 
outside and inside the United States. This conclusion, they 
said, was supported by the concurring opinion in 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 
(1952), and appellate cases. 8 

- (TS//S1/ /NF) The Congressional Authorization of Use of 
Military Force and the canon of constitutional avoidance, 
which requires a court to attempt to interpret issues so as to 
avoid constitutional questions, cemented OGC’s belief that 
the President’s interpretation of Article II authority had legal 
merit. 


8 (U) United States v. Truong Dinh Hung, 629 F.2d 908 (4* Cir. 1980); United States v Buck, 548 F.2d 871 (9 1 * 1 
Cir. 1977); Zweibon v. Mitchell, 516 F.2d 594 (DC Cir. 1975); United States v. Brown 484 F.2d 418 (5 ,h Cir. 
1973), cert, denied, 415 U.S. 960 (1974); United States v. Butenko, 494 F.2d 593 (3 rd Cir. 1974), cert, denied, 
419 U.S. 881 (1974). 
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(TS//SI//NF) The Associate General Counsel for Operations 
described his position: 

(TS//SI//MF ) Does Congress have the authority to 
limit Presidential Article II authority in foreign 
intelligence collection? Given the threat, this was a 
perfect storm of events — 3,000 people killed, 
airplanes and buildings destroyed by foreign 
terrorists, an attack in the United States by a 
foreign terrorist organization. No one knew where 
the terrorists were or if there were more terrorists, 
and NSA had a collection capability unable to 
because with the FISA, you cannot get 
HFISA orders needed to cover what you 
needed covered at that time to look for the 
terrorists. You go to the President and tell him 
that there is a statute that prevents you from doing 
something from a collection standpoint that may 
protect the United States from a future attack and 
that while the country is in danger, I have to 
adhere with a statute and can’t get the amount of 
warrants I need. Any president is going to say 
there has got to be a way to do this — a federal law 
can’t let me stand here and watch the country go 
down the tubes. Does the President have to abide 
by a statute depriving him of his authority and 
watch the country go down the tubes? Given the 
case law of five different circuits with the Supreme 
Court denying certiorari in two cases, there was 
good basis for deciding this. 

-(TS//SI//NF) NSA OGC attorneys said that they did not 
prepare a formal written legal opinion because it was not 
necessary. The Attorney General had already certified the 
legality of the Program, and General Hayden had not asked 
for a written legal opinion. The attorneys also said that they 
did not have time to prepare a written legal opinion given the 
pace of operations. 

(TS//SI/ /NF } After having concluded that the Authorization 
was lawful, NSA attorneys believed it was important to 
ensure that NSA’s implementation of the Program complied 
with the Authorization, that processes were well documented, 
and that strict controls and due diligence were embedded 
into the execution of the Program. Recognizing that the legal 
basis of the Program might become controversial, they said 
that they wanted to ensure that NSA’s execution of the 
Authority would withstand scrutiny. 
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(TS//S TL W//SI//0 C/NF) - N SA PSP operations began on 6 October 2001 
and ended on 17 January 2007 and involved the collection, analysis, and 
reporting of two types of information: metadata and content. NS A 
assumed that the PSP was temporary and did not immediately formalize 
processes and procedures for operations, which were quickly set up to 
provide SIGINT on terrorist targets. As the Authorization continued to be 
renewed, NSA implemented special procedures to ensure that selectors 
used for metadata analysis and domestic selectors tasked for content 
collection were linked to ai-Qa'ida, its associates, or international terrorism 
and that related decisions were documented. NSA did not target 
communications with both ends in the United States under PSP authority, 
although some of these communications were incidentally collected, and 
the OIG found no intentional violations ofth^\uthorization. Over the life 
of the Program, NSA issued more than^^^products based on PSP 
data. According to senior NSA leaders, the value of the PSP was that 
SIGINT coverage provided confidence that someone was looking at the 
seam between the foreign and domestic intelligence domains to detect 
and prevent attacks in the United States. 


(U) NSA Begins PSP Operations 


■f S//NF) On 4 October 2001, General Hayden received the 
initial Authorization and informed the SIGINT Director and 
other key personnel. 
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\3//NF) A permanent cover term, STELLARWIND, was assigned to Program information on 
31 Octobs 

10/C/Akl 
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Renewed 


(S//NF) NSA leaders assumed the PSP would be temporary, 
so they did not establish processes and procedures for a 
long-term program, and they had plans to cease operations if 
the Authorization was not renewed. However, the President 
continued to renew the Authorization, and General Hayden 
stated that the DCI threat memoranda accompanying each 
renewal continued to justify the Program. 
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(TS//SI//NF) The request was prompted by a CT Product 
Line staff member, who explained that technical problems 
delayed NSA’s receipt of e-mai^ollectec^hroueh FISC orders 


^h^BHia^bt ained. 

FBI order listed only) 

NSA. 


| In one case, an 

I terrorist agents of interest to 
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(U// FOUO) NSA Organizational Structure for PSP Activity 
November 2004 


(TO//QTLW//ai//OC/NP t 



(TS/ / STLW/ / SI/ / OC/ NF) 


(U) Chain of Command 

(S//NF) NSA’s Director and Deputy Director exercised senior 
operational control and authority over the Program. 

According to NSA’s Deputy Director, General Hayden handled 
“downtown” and the Deputy Director managed everything 
within NSA. The SIGINT Director at the start of the Program 
stated that once she was confident that the Program had 
appropriate checks and balances, she left direct management 
to the Director, Deputy Director, and the OGC. She noted 
that General Hayden took personal responsibility for the 
Program and managed it carefully. By 2004, specific roles 
related to collection, analysis, and reporting had been 
delegated to the SIGINT Director, who delegated management 
responsibilities to the Program Manager and mission 
execution responsibilities to the Chief of the CT Product Line 
and subordinate leaders. 
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(U) Coordination with FBI 


(TO//OTLW//BI/ /OC/NF) On 24 January 2003, NSA, SID, 
and the FBI agreed to detail FB Ipersonnel working under 
NSA SIGINT authorities to SID’jf 


Under the agreement, detailees assisted with terrorism- 
related SIGINT metadata analysis, identified and 
disseminated terrorism-related SIGINT information meeting 


FBI foreign intelligence information needs, and facilitated 
NSA analyst access to FBI terrorism-related information. 




(T 6 //SI// NF ) Minimization Procedures and Additional Controls on PSP 
Operations 12 


f FS / / STLW //SI//OC/ NF) Management emphasized that the 
minimization rules required under non-PSP authorities also 
applied to PSP. The Authorization specifically directed NSA 


,J (U) Internal control, or management control, comprises the plans, methods, and procedures used to meet 
missions, goals, and objectives. It provides reasonable assurance that an entity is effective and efficient in its 
operations, reliable in its reporting, and compliant with applicable laws and regulations. 





|NSA complied by 

applying USSID SP0018 minimization procedures. For 
example, and as described in the following sections: 


The collectioi 
minimized b\ 


o When analysts encountered U.S. person information, 
they handled it in accordance with minimization 
guidance, which included reporting violations or 
incidents. 

o Dissemination of U.S. person information was 

minimized by requiring pre-release verification that the 
information was related to counterterrorism and 
necessary to Understand the foreign intelligence or 
assess its importance. 

-( C//MF ) In addition, as PSP operations stabilized and the 
Authorization continued to be renewed, NSA management 
designed processes and procedures to implement the 
Program effectively while ensuring compliance with the 
Authorization and protecting U.S. person information. By 
April 2004, formal procedures were in place, many of which 
were more stringent than those used for non-PSP SIGINT 
operations. One analyst commented that the PSP “had more 
documentation than anything else [she] had ever been 
involved with.” Examples of controls, some of which will be 
explained in more detail in the following sections of this 
report, include: 

(TS// STLW/ / SI/ / OC/NF) - A pprovals— Shift 
Coordinators approved foreign and domestic target 
selectors for metadata analysis. The Chief or Deputy 
of CT Product Line Chief or the Program Manager 
approved domestic selectors for content collection 
under the PSP. 

a [TS/ /STLW// S I//OC/NF) Documentation — RFIs, 
leads, tasked dnmesHj^eiectors^nd tippers were 
tracked in the Justifications 

contact chaining were recorded, and justification 
packages and approvals for tasking domestic selectors 
for content collection were formally documented. 
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o (TS//SI//NF )- Monitoring — Statistics on content 

tasking and reports were maintained and reviewed by 
SID, Oversight and Compliance by 2003. A CT 
Product Line employee stated: “... [N]owhere else did 
NSA have to report on selectors and how many 
selectors were rolled off [detasked] and why.” 

° (11/ /'POUO)- OGC involvement — Personnel working 

under PSP authority noted that they had a continuous 
dialogue with the OGC on what was permissible under 
the Authorization. The Associate General Counsel for 
Operations confirmed that the OGC “was involved with 
the operations people day in and day out." 

o (U//F0tJ©) Due Diligence Meetings — The PSP Program 
Manager chaired due-diligence meetings attended by 
operational, OIG, and OGC personnel. They discussed 
OIG and OGC reviews and Program challenges, 
processes, procedures, and documentation. 


■ (T S //SI//NF) PSP Operations: Metadata 



message metadata includes the sender and recipient e-mail 
addresses. It does not include the subject line or the text of 
the e-mail, which are considered content. Telephony 


metadata includes such information as the calling and called 
telephone numbers, but not spoken words. 
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(TS//SI//N F ) - S tandards for Conducting Metadata Analysis 


(TS/ /SI//NF) During an OIG review in 2006, the Associate 
General Counsel for Operations described OGC’s standards 
for complying with the terms of the Authorization when 
conducting metadata analysis and contact chaining. 

- (TO // GI/ / NF) - T o conduct contact chaining under the PSP, 
the Authorization required that NSA meet one of the following 
conditions: 1) at least one party to the communication had 
to be outside the United States, 2) no party to the 
communication could be known to be a U.S. citizen, or 3) 
based on the factual and practical considerations of everyday 
life on which reasonable and prudent persons act, there were 
specific and articulable facts giving reason to believe that the 
communication relates to international terrorism or activities 
in preparation therefor. The Associate General Counsel for 
Operations said that OGC’s guidance was more stringent 
than the Authorization in that the OGC always required that 
the third condition be met before contact chaining began. 
Analysts were required to establish a link with designated 
groups related to international terrorism, al-Qa’ida, or al- 
Qa’ida affiliates. 14 

(S/ /NF) T he Associate General Counsel for Operations said 
that establishing a link to international terrorist groups or al- 
Qa’ida and its affiliates met the Authorization’s requirement 
that all activities conducted under the PSP be for the purpose 
of detecting and preventing terrorist acts within the United 
States. He explamecHhat because the President had 
determined that^^^m international terrorist groups^^J 
al-Qa’ida presented a threat within the United States, 
regardless of where members were located, linking a target 
selector to such groups established that the collection was for 
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the purpose of detection and prevention of terrorist acts 
wi thin the United States. 

~( T0//GI//NF 4-In a 2005 Program memorandum, NSA OGC 
defined the NSA standard for establishing a link to al-Qa’ida 
under the PSP. NSA could target selectors when “based on 
the factual and practical considerations of everyday life on 
which reasonable and prudent persons act, there are 
reasonable grounds to believe a parly to such communication 
is an agent of al-Qa’ida, or a group affiliated with al-Qa’ida.” 

(T3//3TLW//BI//OC/NF) F acts giving rise to 
“reasonable grounds for belief” means reliable facts 
in NSA’s possession, either derived from its signals 
intelligence activity, or facts provided to NSA by 
another government department or agency, or facts 
reliably in the public record (e.g., a newspaper 
article). Whatever the source of information, the 
key is that NSA is basing its determination on 
articulable facts, not on bare assertions made by 
someone else. We need evidence, rather than 
conclusions. Thus a mere statement that person X 
is a member of al Qaeda, without more 
information, will not suffice as a justification for 
chaining or for content tasking. Instead we need to 
know what facts have led NSA, or another agency, 
or the press, etc., to that conclusion. Focus on the 
facts and determine whether they lead to a 
conclusion, rather than accepting someone else’s 
conclusion. If you don't have enough facts to make 
a determination, ask for them. 

(TS//STLW// S I//OC/NF ) In addition, the 
standard does not require certain knowledge, or 
even necessarily a better than 50/50 chance that 
the user of a phone or e-mail is a member of al 
Qaeda or an affiliated organization. It requires 
only that a reasonable and prudent person 
exercising good judgment would conclude that 
there are grounds for believing the thing to be 
proved. It is not mere hunch or mere suspicion, 
nor is it proof beyond a reasonable doubt or even a 
preponderance of the evidence; rather, the 
standard requires some degree of concrete and 
articulable evidence or information on which to 
base a conclusion. 


(U) Approvals for Metadata Analysis 
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f TB//SI//NF ) If the standard for establishing a link to al- 
Qa’ida could not be met based solely on the information 
provided in the RFI or lead, analysts could search NSA and 
Intelligence Community databases and chain under non-PSP 
authorities to find additional facts to substantiate the link. 


- (TS//SI/ /NF ) Shift coordinators were not requu^^^^^m^^^ 

all alert-list selectors that might have generate^ 

chaining. One individual, the equivalent of a shift 
coordinator, managed and monitored the alert process. 


(TS//SI//N F)- When NSA personnel identified erroneous 
metadata collection, usually caused by technical collection 
system problems or inappropriate application of the 
Authorization, minimization procedures required them to 
report the violation or incident through appropriate channels 
and to delete the collection from all NSA databases. Early in 
the Program, NSA reported three violations in which the 
Authorization was not properly applied and took measures to 
correct them. 


O 



- (TS//STLW//SI/ /OC/NF ) In| 
chained on numbers 


In this case, the target was foreign, but there was no 
link to terrorism. 
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chained on a domestic telephon^numbe^nrovided by 
the FBI that was related to 

investigation. In this case, the target posed a terrorist 
threat inside the United States, but there was no 
known link to international terrorism. 


NSA chained 


n 

:ks insi 




mum 


(TS / /STLW/ /SI/ /OC/NF) Under PSP autb 
obtained a daily average of approximatelJB 
telephony metadata records and an estimatec^ 

Internet metadata records. Metadata obtaine^unde^PSP 
authorities was stored in a protected database, to which only 
cleared and trained personnel were given access. NSA 
analysts were able to access and chain through metadata 
records, but they could view only records associated with an 
approved foreign intelligence target. This was a small 
fraction of the metadata available. For example, in August 
2006, NSA estimated that only 0.000025 percent or one in 
every four mill ion archived bulk telephony records was 
expected to be viewed by trained SIGINT analysts. 15 


1J (TS//S1//MF-) This estimate was presented in the August 2006 application for the Business Records Order, the 
FISC Order that permitted NSA’s collection of call detail records. Although this estimate applies to collection 
and analysis of telephony metadata conducted under the Business Records Order, the same processes and 
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■f T S /Z Sl Z/ W F) PSP Operations: Content 



operations involved three separate activities: tasking selectors 
for content collection, collecting the content of 
communications associated with tasked selectors, and 
analyzing the content collected. To comply with the 
Authorization, NSA management combined standard 
mi n i m ization procedures and specially designed procedures 
to task domestic selectors, collect the resulting 
communications, and analyze and report the foreign 
intelligence they containecLOver the life of the Program, NSA 
tasked approximately^^^Jforeign and domestic selectors 
for content collection. 


(TS//3I//NF) Tasking Selectors for Content Collection 


-(T S//STLW//SI//OC/NF) “ Tasking” is the direct levying of 
SIGINT collection requirements on designated collectors. 
Analysts must task selectors to obtain a target’s 
communications. 



tseiore in a A personnel tasked target selectors for PSP content 
collection, the Authorization required that target selectors 
comply with two criteria. First, they had to dete 




| as described in guidance issued by OGC in 
2005. Second, the purpose of the collection had to be the 
prevention and detection of terrorist attacks in the United 
States. The OGC provided the same guidance for tasking 
selectors for content collection as it had for contact chaining. 
Specifically, because the President had determined that al- 
Qa’ida presented a threat within the United States, regardless 
of where its members were located, linking a target selector to 
designated international terrorist groups or al-Qalda and its 
affiliates, established that the collection was for the purpose 
of detection and prevention of terrorist acts within the United 
States. 


techniques were used under the PSP, making this a reasonable comparison. This estimate was based on data 
available in August 2006 and cannot be replicated. 
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I6 (U) From 2005 to 2007, SID, Analysis and Production leadership titles changed The Primary Production 
Center Manager became the primary approval authority for tasking packages. 
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~tT3//GI//Nn).Most Selectors Tasked for Content Collection Were 
Foreign. 


(TS/ / STLW/ / SI/ /OC/NFn ^2008, NS A reported to a 
member of Congress thatmHjdomestic telephone numbers 
and^^|domestic Inteme^aadresses were tasked for PSP 
content collection from October 2001 to January 2007. 
Domestic selectors were located in the United States and 
associated with al-Qa’ida or international terrorism and were 
not necessarily used by U.S. citizens. Ir^^008 Attorney 
General Certification, NSA reported that^HH| foreign 
telephone numbers and in excess ofHHforeign Internet 
addresses had been targeted from October 200 i through 
December 2006, which spans all but one month of the 
Program. NSA could not precisely estimate the number of 
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foreign. Internet addresses targeted because the tools used by 
analysts before September 2005 did not accurately account 
for the number of individual addresses targeted. 


1 TS //S 1 //N F) In 2006, the OIG Found that Justifications for 
Tasking Domestic Selectors Met Authorization Criteria. 


(TS/ / S TLW/ / SI/ /OC /NF) D uring a 2006 review, the OIG 
found that ail items in a randomly selected sample of tasked 
domestic selectors met Authorization criteria. Based on a 
statistically valid sampling methodology, the OIG was able to 
conclude with 95 percent confidence that 95 percent or more 
of domestic selectors tasked for PSP content collection could 
be linked to al-Qa’ida, its associates, or international terrorist 
threats inside the United States. Justification packages for 
all sample items tested were supported by one or more of the 
following types of information: 



o Information associated with or obtained through FBI 


investigations. 


'll) Process to Task Selectors 
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(TS//SI//NF)-m 2005, the OIG found that the largely manual 
process to task and detask selectors for content collection 
was unreliable. Specifically, the OIG found^l errors when 
comparing records of domestic telephone numbers and 
Internet identifiers approved for PSP content collection as of 
November 2004 with those actually on collection. The errors 
consisted of selectors that had not been removed from 
collection after being detasked, had not been put on 
collection after having been approved, had been put on 
collection because of a typographica^rror^Hiad not been 
accurately recorded in thelHB^H^^H^H In response 
to the OIG finding, management took immediate steps to 
correct the errors and set up a process to reconcile approved 
tasked selectors with selectors actually on collection. 


f T5//SI//NF) Collecting the Content of Communications 

(U/ /FQUQ ) Collection refers to the process of obtaining 
communications after selectors associated with intelligence 
targets are tasked for collection at designated sites. Data 
collected under the PSP was stored in protected partitions in 
NSA databases. Access to the partitions was restricted to 
PSP-cleared personnel. 


- (TG/ /SI/ /NF) T he Authorization required that a collected 
communication originate or terminate outside the United 
States. NSA did not intentionally 
communications under the PSP . 

■ and tne UT Product Line to 
ensure that collecte^d^^was as intende d and author ized. 
According to PSP program officials, NSA’sH 




Its purpose was to collect international communications. 
However, management stated that: 


There are njy^eadil^nvml^jl^^clmlca^plutions 
within 

guarantee that no [domestic] calls will be collected. 
Issues of this kind inevitably arise from time to 
time in other SIGINT operations, as foreseen by 
Executive Order 12333, and are thus not peculiar 
to [the PSP]. 
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- (G/fNP ) The Program Management Office identified four ways 
that NSA might have unintentionally collected non-target 
data: 

o A target could have been correctly tasked using valid 
selectors, but, in addition to collecting the desired 
target co mmuni cations, non-target communications 
were inadvertently collected. 

o A valid target selector could have generated target- 
specific collection that ultimately proved the target not 
to be related to al-Qalda. 

a A technical, human, or procedural error in the target 
identification or tasking process could have resulted in 
unintentional collection of communications not related 
to al-Qa’ida. 

• Technical collection system problems could have 
resulted in unintentional collection of non-al-Qa’ida 
related targets, even when all steps in the target 
identification and tasking process had been properly 
executed. 

J3//NF) O ver the life of the Program, NSA reported 
incidents of unintentional collection of domestic 
communications ani ^Bincidents in which the wrong 
selector had been tas^^a. (See Appendix F for details.) In 
those cases, personnel followed USSID SP0018 procedures 
and were given detailed instructions to report the violations 
or incidents, adjust tasking, and delete collection records 
from NSA and other databases. 

(TS//SI//NF) Analyzing the Content of Collected Communications 

(T S //SI//NF) Analysis of content collected under the PSP 
involved the same practices and techniques used in non-PSP 
operations. One NSA manager desjjjjjgcHh^S^a^jus^ne 


processed to make them useful for intelligence analysis and 
reporting. Analysis included not only listening to or reading 
the contents of a communication, but drawing on target 
knowledge, coordinating and collaborating with other 
analysts, and integrating collateral information, metadata, 
and information from databases and published intelligence 
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reports to determine whether the communications included 
foreign intelligence that was timely, unique, actionable, and 
reportable. 



i 7 (U// FOUO) A serialized report is a formatted intelligence product produced pursuant to USSID CR1400 that 
has a reference serial number, contains foreign intelligence information derived from SIGINT, and goes to 
approved users of intelligence. ng 

l 8 (T S ///ST - LW//SI//Q C/HT ) NSA issuedMadditional reports between 17 January 2007 and December 2003 
that were based on analysis of data previously collected under PSP authority. 
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f TS/ZSIZ/Nf) Metadata Analysis Reports (Tippers) 



(TS / / STLW / / S I f - j - QG /NF) N SA retained documentation of 
the analysis, supporting customer request or lead 
information, and a description of the link to terrorism for 
tippers based on PSP collection. Documentation of analysis 
was not retained unless a tipper was written. 
Counterterrorism personnel updated information in a 
computer tracking system to reflect the disposition of all 
metadata analysis requests^From October 2001 through 
January 2007, NSA issued tippers to FBI and CIA: 

tippers were based on Internet metadata analysis. 

| tippers were based on telephony metadata 
analysis when telephone numbers had only direct 
contact (one degree of separation) with a known 
terrorist as defined by the Authorization. 
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Jtippers were based on more detailed telephony 
metadata analysis that included contacts with two 
degrees of separation from known terrorists. 

! tippers were based on telephony and Internet 
metadata analysis. 


fTS//GI//Nr) Content Reports 



(U//POUO) Protection of U.S. Person Information in Reporting 


(TC/ /Cl/ /NF) Before sending PSP reports to customers, NSA 
removed unnecessary U.S. person information, as required 
by minimization procedures in USSR) SP0018. The CT 
Product Line reviewed PSP reports to ensure that they had 
been written in accordance with these procedures. SID’s 
Oversight and Compliance office then reviewed PSP reports 
containing U.S. person information. Oversight and 
Compliance personnel reviewed U.S. person information in 
reports,, determined if it was necessary to understand the 
foreign intelligence in the reports, and submitted 
recommendations for the inclusion of U.S. person 
information to SID, Chief of Information Sharing Services for 
final approval. For example, if an individual’s name was not 
necessary to understand the foreign intelligence in the report, 
the name was deleted or changed to “a U.S. person.” 
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(T« / /RT/ /NF) O versight and Compliance did not review 
tippers based on metadata analysis. When NSA began to 
issue tippers based on the content of communications, SID 
adapted its procedures for the dissemination of U.S. person 
information. Additional Oversight and Compliance personnel 
were cleared for the Program to assist with reviews. They 
gave PSP and other terrorism reporting priority for review 
over other Agency reporting. 


(U) Use of SIGINT Product 



This information is provided only for intelligence 
purposes in an effort to develop potential 
investigative leads. It cannot be used in court 
proceedings, subpoenas, or for other legal or 
judicial purposes. 


(U//FOUO) Value of the PSP 

- (TO / /Dlf/NFf Referring to portions of the PSP in 2005, 
General Hayden said there were probably no communications 
more important to NSA efforts to defend the nation than 
those involving al-Qa’ida. NSA collected communications 
when one end was inside the United States and one end was 
associated with al-Qa’ida or international terrorism in order 
to detect and prevent attacks inside the United States. 
General Hayden stated that "the program in this regard has 
been successful.” Dining the May 2006 Senate hearing on 
his nomination to be CIA Director, General Hayden said that 
had the PSP been in place before the September 2001 
attacks, hijackers Khalid Almihdhar and Nawaf Alhazmi 
almost certainly would have been identified and located. 

(TG//0I//NF)T n May 2009, General Hayden told us that the 
value of the Program was in knowing that NSA SIGINT 
activities under the PSP covered an important “quadrant 
(terrorist communications between foreign countries and the 
United States). This coverage provided confidence that there 
were “not additional terrorist cells in the United States.” 
NSA’s Deputy Director, who was the SID Deputy Director for 
Analysis and Production on 11 September 2001, echoed 
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and FBI. In the early days of the Program, the FBI said that 
the large number of tippers from NSA was causing them 
unnecessary work because agents treated each tipper as a 
lead requiring action. General Hayden said that NSA’s 
intention was that SIGINT information be added to FBI’s 
knowledge base, not that the FBI act on each piece of 
information. When NSA realized that it was sending too 
much data to the FBI, the Agency made appropriate 
adjustments. 


(U//FOVQ) PSP Reporting Contributed to Customers 1 Investigative Work. 



FBI briefing dated 4 May 2006 stated that “STELLARWIND 
continues to provide timely and carefully vetted inl^^gmice 
to support FBI’s investigations in connection withj 
operations].” 


I FBI did not routinely 


(TS//STLW//OI//OC/NF) | 

provide feedback on NSA reporting under the PSP, and NSA 
had no mechanism to track and assess the effectiveness of 
SIGINT reporting in general or PSP reporting in particular. 19 
Tracking PSP contributions was^lstMiifficulHjecause 
customers did not know 


General Hayden 
r time as intelligence 
became more integrated and it became more difficult to 
attribute success to any one activity. 



noted that success stories decreased 


(TS//STLW//SI//OC/NF) The Program Management Office 
provided the following examgle^^S^e£orting_that helped 
redirectFBI resources 

| viewed as vulnerable to terrorism targeting. The 
examples also include cases in which NSA provided reporting 
that contributed to FBI investigations, FBI confidential 
Ti nman sources, FISA warrants, arrests, and convictions. 


i 2 ( C//N F) In July 2007, SID initiated a formal effort to assess the effectiveness of its CT efforts. By the fall of 
2007, that effort was struggling. 
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Information (U) Description of SIGINT Reporting 





(U) PSP 
Information 


(U) Description of SIGINT Reporting 






(U) PSP 
Information 


(U) Description of SIGINT Reporting 
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(U/ /FOUO ) The OIG issued a report for each of the 
13 investigations and reviews described above. Ten 
reports on PSP activity resulted in 1 1 recommendations to 
management; 10 have been closed, and one remains open. 
Three reports on FISC-approved activity previously 
authorized by the PSP contained nine recommendations to 
management; three have been closed and six remain open. 

(TS//STLW//SI//OC/NF) B eginning in Januaiy 2007, 
violations that had occurred under the Authorization and 
violations related to PSP activity transitioned to court orders 
were reported quarterly to the President’s Intelligence 
Oversight Board (through the Assistant to the Secretary of 
Defense for Intelligence Oversight). 
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(U) Recently Reported Incidents 


(TS//STLW//SI//OC/N - 
that, from a pproximate! 1 
collection o 


in late 2008 



| All related records 

were purged from NSA databases in 2004; therefore, it was 
not possible to determine the exact nature and extent of that 
collection. The NSA OIG will close out this incident in an 
upcoming report to the President’s Intelligence Oversight 
Board. 

(TS//SI//NF) On 15 January 2009, the Department of 
Justice reported to the FISC that NSA had been using an 
“alert list” to compare incoming business records FISA 
metadata against telephone numbers associated with 
counterterrorism targets tasked by NSA for SIGINT collection. 
NSA had reported to the Court that the alert list consisted of 
numbers for which NSA had determined that a reasonable 
articulable suspicion existed that the numbers^ver^jelated 
t^^terroristorganization associated^ 

BHowever, the majority of selectors on the 
alert list had not been subjected to a reasonable articulable 
suspicion determination. The NSA OIG has reported this 
incident to the President’s Intelligence Oversight Board and 
has filed updates as required. The alert list and a detailed 
NSA 60-day review of processes related to the Business 
Records FISC order were the subject of several recent 
submissions to the FISC and of NSA briefings to 
Congressional oversight committees. 
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(U//POUO) Other IG Program concerns were documented in 
the 2003-2008 reports. Presidential Notifications are listed 
and described in Appendix F. The 2008 report described the 
adequacy of Program decompartmentation plans. 
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(U) ACRONYMS AND ABBREVIATIONS 


(TS//SI//NF) 

Bps Bits per Second 

BR Business Records 

CDR Call Detail Records 



CIA Central Intelligence Agency 

COMINT Communications Intelligence 
CT Counterterrorism 

DCI Director of Central Intelligence 

DNI Director of National Intelligence 


DoD Department of Defense 

DoJ Department of Justice 


EO 

FAA 

FBI 

FISA 

FISC 

GC 

Gbps 

HPSCI 


IG 

LAN 



NSA 


NSA/CSS 

O&C 

ODNI 

OGC 

OIG 

OIPR 

OLC 


Executive Order 
FISA Amendments Act 
Federal Bureau of Investigation 
Foreign Intelligence Surveillance Act 
Foreign Intelligence Surveillance Court 
General Counsel 
Gigabits per Second 

House Permanent Select Committee on Intelligence 
Inspector General 
Local Area Network 



National Security Agency 

National Security Agency/ Central Security Service 

Oversight and Compliance 

Office of the Director of National Intelligence 

Office of the General Counsel 

Office of the Inspector General 

Office of Intelligence Policy and Review (now the Office of 
Intelligence, National Security Division) 

Office of Legal Counsel 
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PM Program Manager 

PR/TT Pen Register/Trap & Trace 

PSP President’s Surveillance Program 

RFI Request for Information 

SID Signals Intelligence Directorate 


SIGINT Signals Intelligence 

SSCI Senate Select Committee on In telligence 

TS/SCI Top Secret/Sensitive Compartmented Information 
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(U) GLOSSARY OF TERMS 


(U) COMINT 


(U) E.O. 12333 


(U) FISA 


(U) Communications Intelligence — technical 
and intelligence information derived from 
foreign communications by someone other 
than the intended recipients 

(U) Executive Order 12333 - United States 
Intelligence Activities - provides goals, duties, 
and responsibilities with respect to the 
national intelligence effort. It mandates that 
certain activities of U.S. intelligence 
components are to be governed by 
procedures issued by agency heads and 
approved by the Attorney General. 

(U) The Foreign Intelligence Surveillance Act 
of 1978, as amended, governs the conduct of 
certain electronic surveillance activities 
within the United States to collect foreign 
intelligence information. 

■ (5//SI//NF) Analytic tool for contact 
chaining used by analysts to do target 
discovery by quickly and easily navigating 
global communications metadata 

- pFS//SI//NF) Header, router, and 
addressing-lype information, including 
telecommunications dialing-type data, but 
not the contents of the communication 


(U) SANITIZATION 


(S//NF ) NSA's primary storage, search, and 
retrieval mechanism for SIGINT text 

(U) The process of disguising COMINT to 
protect sensitive intelligence sources, 
methods, capabilities, and analytical 
procedures in order to disseminate the 
information outside COMINT channels. 
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(U) SIGNALS INTELLIGENCE (U) A category of intelligence comprising 

individually or in combination all 
communications intelligence (COMINT), 
electronic intelligence (ELINT) and foreign 
instrumentation intelligence (FISINT), 
however transmitted. 

(U) TEAR LINE REPORTS (U) Reports used to disseminate SIGINT- 

derived information and sanitized 
information in the same record. The 
sanitized tear line conveys the same facts as 
the COMINT-controlled information, while 
hiding COMINT as the source. 

(U) TELEPHONY (U) The technology associated with the 

electronic transmission of voice, fax, and 
other information between parties using 
systems historically associated with the 
telephone 

(U) TIPPERS 
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(10) About the Review 


(U) Objectives 


(U) The Foreign Intelligence Surveillance Act (FISA) 
Amendments Act of 2008, which was signed into law on 
10 July 2008, requires that the Inspectors General of 
Intelligence Community elements that participated in the 
President’s Surveillance Program (PSP) conduct a 
comprehensive review of the Program. The NSA Office of the 
Inspector General (OIG) reviewed NSA’s participation in the 
PSP. The specific review objectives were to examine: 

o (U) The establishment and evolution of the PSP as it 
affected NSA 

o (U) NSA implementation of the PSP, including 

preparation and dissemination of product under the 
PSP 

o (U) NSA access to legal reviews of the PSP and access 
to information about the Program 

o (U) NSA communications with and representations 
made to private sector entities and private sector 
participation 

o (U) NSA interaction with the Foreign Intelligence 
Surveillance Court (FISC) and transition of PSP- 
authorized collection to court orders 

o (U) Oversight of PSP activities at NSA. 

(U) Scope and Methodology 


(U) This review was conducted in accordance with generally 
accepted government auditing standards, as set forth by the 
Comptroller General of the United States and implemented by 
the audit manuals of the DoD and NSA/ CSS Inspectors 
General. 

(U) The review was conducted from 10 July 2008 to 15 May 
2009 in coordination with the Inspectors General of the 
Department of Defense, Office of the Director of National 
Intelligence, CIA, and DoJ. 
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(U/ /fOUO) The scope of this review was limited to NSA's 
participation in the PSP from 4 October 2001 to 17 January 
2007 . The review included NSA activities before and after 
the terrorist attacks of 11 September 2001 that led to the 
Presidential Authorization on 4 October 2001. It also 
included the transition of PSP-authorized activity to FISC 
orders. 


S //NF) To satisfy review objectives, we interviewed 

current and former NSA personnel who participated in the 
PSP including NSA Directors and Deputy Director, General 
Counsels, Deputy General Counsels, Associate General 
Counsels for Operations, and the Inspector General 
responsible for Program oversight from At 
August 2006. We al soJnteryiewedJbrmer 
as well as leadership^^m^^^^^H^^^BwithirTthe~ 
Signals Intelligence Directorate. 


■(TS//SI/ /NF) Interviews of the former Director of NSA, 
General HaydeHjJJjgjgmuy^S^^SSQCiat&Iieneral Counsel 


for Operations, 




with other IG offices involved in the joint PSP review. 


were conducted 


(U/ /FOUO) We requested White House documentation of 
meetings at which General Hayden or NSA employees 
discussed the PSP or the Terrorist Surveillance Program with 
the President, Vice President, or White House personnel, but 
did not receive a response before publication of this report. 



(U/ /FOUO ) We reviewed NSA records dated 27 July 1993 to 
10 July 2008 that pertained to review objectives. Records 
included NSA policies and regulations, correspondence, 
e-mail, briefings, notes, reports, calendars, and database 
reports. 


(S/ /NF) Numbers of selectors tasked and reports issued 
were based on information provided by the PSP Program 
Management Office and were not independently verified 
during this review. 
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(U/ / - FOUQ ) Information about individuals cleared for access 
to Program information was based on records provided by the 
PSP Project Securily Officer and were not independently 
verified during this review. 


(U) Prior Coverage 

(U//- FQUO) The OIG began oversight of the PSP and related 
activities in August 2002 and issued twelve reports dated 
21 February 2003 through 30 June 2008 (Appendix E.) The 
OIG also issued 14 Presidential notifications from 
March 2003 to October 2006 (Appendix F). Detailed 
discussion of the OIG’s oversight of the PSP is included in 
Section VIII of this report. 

— (TS//SI//NF) As portions of the Program were transitioned 
to FISC orders for the collection of internet metadata and 
telephony business records, the OIG reviewed the execution 
and adequacy of controls in ensuring compliance with the 
orders. The OIG did not test the efficacy of controls for 
metadata collected under the authority of the PSP or court 
orders. Three reports summarized OIG investigations into 
possible misuse of the Authority or violations of FISC orders. 
One report summarized the OIG’s oversight of the PSP, and 
the last report reviewed the adequacy of Program 
decompartmentation plans. 
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APPENDIX B 


(U) TBue Presidential Authorizations 
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(U) The Presidential Authorizations 

( TS / / STT W / / g T// nr> / Mg ) The Authorization documents that contained the terms 
under which NSA executed special Presidential authority were addressed to the 
Secretary of Defense and were titled “Presidential Authorization for Specified 
Electronic Surveillance Activities during a Limited Period to Detect and PreventActs 



TOP SECRET//GTLW//COMmT//ORCON/NOrORN 


I tates." The first Authorization consisted o f 

I T 

were 43 Authorizations, two modifications, and one document aescnoea as 
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the President, followed by a place and date of signature. All 
but one authorization was signed in Washington, D.C. 

(U) Other Signatures 


1 


(TS/ /STLW/ /SI//OC/WP )- Under the phrase “approved for 
form and legality,” the Attorney General signed all but one of 
the Authorizations. The other authorization and the two 
modifications were signed by the Counsel to the President. 







APPENDIX C 

(U) Timeline of Key Events 
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(U) Timeline of Key Events 

(U / / F0U 6) This timeline includes key events that occurred during NSA’s 
implementation of the President’s Surveillance Program (PSP). In addition to 
issuances of the Authorization, the timeline includes selected communications 
between NS A and Congress, th e Foreign Intelligence Surveillance Court (FISC), 

Because the timeline is limited to documented 
events and communications, it is not all-inclusive. 


(TO//OTLW//3I//OC/NF ^^^^^^^^^ 


2001 

4-Oct-OI 1st Presidential Authorization signed 


4-Oct-OI General Hayden briefs White House (President, Vice President [VP], 
VP Counsel, VP Chief of Staff, White House Counsel) 



25-Oct-OI NSA briefs Chair and Ranking Member of House Permanent Select 

Committee on Intelligence (HPSCI), Chair and Vice Chair of Senate Select 
Committee on Intelligence (SSCI) 


2-Nov-OI 2nd Presidential Authorization signed 



14-Nov-01 NSA briefs Chair and Ranking Member, HPSCI, Chair and Vice Chair, 
SSCI 


30-Nov-01 3rd Presidential Authorization signed 

4-Dec-01 NSA briefs Chair, Senate Defense Appropriations Subcommittee, and 
Ranking Member, Senate Defense Appropriations Subcommittee 


5 Dec 01 NSA briefs FBI Director Mueller 



2002 

9-Jan-02 4th Presidential Authorization signed 



1 1 -Jan-02 NSA briefs Department of Justice, Office of Intelligence Policy and Review 


(DoJ, OIPR), James Baker 

31-Jan-02 NSA briefs FISC Presiding Judge Lamberth 



5-Mar-02 NSA briefs Chair and Ranking Member, HPSCI, and Vice Chair, SSCI 
14-Mar-02 5th Presidential Authorization signed 
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1 3-Jan-03 FB I Director visits NSA for briefing 

29-Jan-03 NSA briefs Chair and Ranking Member, HPSCI, Chair and Vice Chair, 


SSCI 

7-Feb-03 14th Presidential Authorization signed 



4-Mar-03 General Hayden issues first Delegation of Authority letter to key Signals 
Intelligence (SIGINT) Directorate operational personnel 



17-Mar-03 15th Presidential Authorization signed 



11-Jun-03 17th Presidential Authorization signed 



14-JuI-03 18th Presidential Authorization signed 



17-Jul-03 NSA briefs Chair and Ranking Member, HPSCI, Chair and Vice Chair, 
SSCI 
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8-Oct-03 

15-Oct-03 


NSA-FBI-CIA conference at NSA to discuss PSP operations and customer 
needs 

20th Presidential Authorization signed 



1-Dec-03 NSA IG announces a review of NSA PSP operations 

8- Dec-03 NSA IG asks VP Counsel for access to PSP legal opinions and is told that 

a request should come from General Hayden 

g-Dec-03 21st Presidential Authorization signed 

9- Dec-03 IG memo asks General Hayden to ask VP Counsel's permission for NSA 

IG and GC to obtain copies of, or view, PSP legal justification 



2004 


6-Jan-04 


8-Jan-04 


NSA briefing to DoJ Mr. Philbin, Mr. Goldsmith for Mr. Goldsmith’s 
orientation to the PSP and other NSA Signals Intelligence efforts against 
terrorism 


NSA and FBl| 

and recent changes at NSA 


meet to discuss the PSP 


14-Jan-04 

9-Mar-04 General Hayden briefs Director of Central Intelligence (DCI) on value of 
the PSP 



1 0-Mar-04 General Hayden briefs White House Counsel and Chief of Staff, Deputy 
DCI, Deputy AG, and FBI Director on value of the PSP 

1 0-Mar-04 General Hayden briefs Speaker of the House, Senate Majority and 

Minority leaders, House Minority Leader, Chairman and Ranking Member, 
HPSCI, and Chair and Vice Chair, SSCI 

10- Mar-04 General Hayden briefs Secretary of Defense, DoD Principal Deputy GC 

11 - Mar-04 23rd Presidential Authorization signed 

1 1 -Mar-04 NSA IG and Acting GC discuss new Authorization signed by President's 
Counsel rather than the AG 


11 -Mar-04 



NSA briefs House Majority Leader 



1 2-Mar-04 General Hayden briefs House Majority Leader 
19-Mar-04 Revision to 23rd Presidential Authorization signed 



TOP3ECRLT//3TLW//COMrNT//ORCON/NOrORN 


156 


TOP 8 EC RET //STLW// H GS/CQMMT//ORCQ N / N OPORN 




2-Apr-04 2nd Revision to 23rd Presidential Authorization signed 

4- Apr-04 General Hayden briefs DoD Principal Deputy GC 

5- Mav-04 24th Presidential Authorization signed 


20-May-04 NSA briefs the Minority Leader of the Senate 


23-Jun-04 25th Presidential Authorization signed 


14-Jul-04 Initial PR/TT Order approved by FISC 

9-Aug-04 26th Presidential Authorization signed 


23-Aug-04 General Hayden briefs National Security Advisor and Homeland Security 
Advisor 


17-Sep-04 27th Presidential Authorization signed 


23-Sep-04 Presidential “further direction" of 9 August 2004 expires 
23-Sep-04 NSA briefs Chair, HPSCI 


17-Nov-04 28th Presidential Authorization signed 


5-Jan-05 NSA briefs National Security Advisor and White House Counsel 


11 -Jan-05 29th Presidential Authorization signed 


'STT 
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2006 

3-Jan-06 NSA IG and DoD IG discuss letter from 39 Congressmen requesting 
DoD IG review of the PSP 

9-Jan-06 NSA briefs nine FISC judges and three FISC legal advisors 

1 1 -Jan-06 NSA briefs Speaker of the House, Senate Majority Leader, Chair of 

HPSCI, Chair and Vice Chair, SSCI 


20-Jan-06 NSA briefs Senate Minority Leader, House Minority Leader, Chair SSCI, 



27-Jan-06 37th Presidential Authorization signed 


31 -Jan-06 NSA briefs FISC Judge Scullin 




1 1 -Feb-06 NSA briefs Chair SSCI 

16-Feb-06 NSA briefs Speaker of the House and Chair, HPSCI 
28-Feb-06 NSA briefs Chair and Ranking Member, House Appropriations 


CTTI iT»?«TiiTiili i uTnr«Til f-TiM- 


3-Mar-06 NSA briefs Vice Chair, SSCI 

9- Mar-06 NSA briefs Chair and Vice Chair, SSCI, and Members of SSCI Terrorist 

Surveillance Program (TSP) Subcommittee (Roberts, Rockefeller, Hatch, 
DeWine, Feinstein, Levin, Bond) with SSCI Minority and Majority Staff 
Directors, Senior Director for Legislative Affairs, National Security 
Counsel, VP, AG, White House Counsel, and VP Chief of Staff 

10- Mar-06 NSA briefs Mr. Bond, Member, SSCI TSP Subcommittee 

1 3- Mar 06 NSA briefs Chair, SSCI TSP Subcommittee, Members SSCI TSP 

Subcommittee (Roberts, Feinstein, and Hatch), SSCI Majority and Minority 
Staff Directors, and SSCI Counsel at NSA 

14- Mar-06 NSA briefs Mr. DeWine, Member, SSCI TSP Subcommittee at NSA 

21 -Mar-06 38th Presidential Authorization signed 

21 -Mar-06 NSA briefs FISC Judge Bates 




27-Mar-06 NSA briefs Mr. Levin, Member, SSCI TSP Subcommittee and Minority 
Staff Director at NSA 

29-Mar-06 NSA briefs Chairman and Ranking Member HPSCI TSP Subcommittee, 
TSP Subcommittee Members (Hoekstra, Harman, McHugh, Rogers, 
Thomberry, Wilson, Davis, Holt, Cramer. Eshoo, and Boswell), Majority 
General Counsel, Staff Member, and Minority General Counsel 
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7-Apr-06 NSA briefs Chairman of the HPSCI TSP Subcommittee, HPSCI TSP 


Subcommittee Members (Hoekstra, McHugh, Rogers, Thornberry, Wilson, 
and Holt), Majority General Counsel, Staff Member, and Minority General 
Counsel at NSA 



28-Apr-06 NSA briefs Ranking Member, HPSCI TSP Subcommittee, Members of 
HPSCI TSP Subcommittee (Harman, Wilson, and Eshoo), Majority 
General Counsel. Staff Member, and Minority General Counsel at NSA 



11 -May-06 


NSA briefs Chair and Ranking Member House Appropriations Committee 
Defense Subcommittee 


1 6- May-06 

17- May-06 

1 7-May-06 


24-May-06 

5-Jun-06 

7-Jun-06 


39th Presidential Authorization signed 

Chair SSCI, Members, SSCI (Roberts, Hagel, Mikulski, Snowe, DeWine. 
Bayh, Chambliss, Lott, Bond, Levin, Feingold, Feinstein, Wyden, Warner), 
SSCI Staff Member, SSCI Majority Staff Director, and SSCI Counsel 

HPSCI Chair, HPSCI Members (Hoekstra, Harman, Wilson, Eshoo, 
Rogers, Thornberry, Holt, Boswell, Cramer, LaHood, Everett, Gallegly, 
Davis, Tiahrt, Reyes, Ruppersberger, and Tierney), Majority General 
Counsel. Staff Director, and Minority General Counsel 



First Business Records Order approved by the FISC 

NSA briefs Ms. Feingold, SSCI Member at NSA 

NSA briefs Ranking Member, Senate Defense Appropriations 
Subcommittee, and SSCI Staff Director 


7-Jun-06 

9-Jun-06 

15-Jun-06 

26-Jun-06 

30-Jun-06 

6-Jul-06 


NSA briefs President's Privacy and Civil Liberties Oversight Board 

NSA briefs Chair, SSCI, SSCI Members (Mikulski, Wyden, and Hagel), 
SSCI Minority Staff Director, SSCI Counsel, and SSCI Staff Director 

NSA briefs Chair, SSCI and SSCI Members (Roberts, Mikulski, Feingold, 
Bayh, Snowe, Hatch, Lott, and Bond), and Minority Staff Director 

NSA briefs Chair, Senate Defense Appropriations Subcommittee, and 
House Minority Leader 

NSA briefs Mr. Bayh, SSCI Member at NSA 

40th Presidential Authorization signed 



10-Jul-06 NSA briefs Ms. Snowe, SSCI Member and SSCI Counsel at NSA 


18-Jul-06 NSA briefs Mr. Chambliss, SSCI Member at NSA 
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24-Oct-06 42nd Presidential Authorization signed 

20-Nov-06 NSA briefs President's Privacy and Civil Liberties Oversight Board 
8-Dec-06 43rd and final Presidential Authorization signed 


2007 

1 0-Jan-07 Content orders approved by the FISC 

1 7-Jan-07 AG letter to Congress: Presidential program brought under the FISC 
1 -Feb-07 NSA briefs President's Privacy and Civil Liberties Oversight Board 
1 -Feb-07 Presidential Authorization expires 

(TS//STLW//SI//OC/N gfr 
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APPENDIX D 


(U) Cumulative Number of Clearances for the 
President’s Surveillance Program 
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(U) Cumulative Number off Clearances for the 
President’s Surveillance Program 4 
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(U) NSA ©fffflc® of the Bnspector General Reports on the 
President’s Surveillance Program and Related Activities 

(TS / / SI/ / NPfr-This appendix lists and describes OIG investigation and review 
reports of activity conducted under the PSP, also referred to as the STELLARWIND 
Program, and related activities such as the Pen Register Trap and Trace (PR/TT) 
Order and the Business Records Order. These reports are limited to activity 
conducted between 4 October 2001 and 17 January 2007. 


(U) OIG Investigations 


(U) Report of Investigation of Two Violations 

(S//N F) the OIG issued a report on 

what it believed to be the first two violations of Authorization, 
both of which were unintentional. 


I ■ mvm ■ nvMivi , 


NSA analyst misguidedly 
communications between 


The first incident occurred on 



These 


communications were foreign within the meaning 
uthorization. but they were not terrorist related. 


The second incident occurred on 
when NSA inappropriately performed 




-(S//NF) NSA OIG found that in neither incident had NSA 
personnel acted with intent to disregard their authority. 





















A follow-up investigation of the 


huestionaoie^^^^^^^^^^Hrevealed no additional 
violations. NSA OIG issued a| 


its examination o 


that the OIG suspected 


might not have orieinated or terminated outside the United 


States. 


All but^Bmessages could have been associated 


with a foreign sender or recipient. 


None of the^B messages had been intentionally 

collected, none hadoeen analyzed, and none had been 
reported outside NSA. 

(U/ /FOUO) This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008. 


(U) OIG Reviews 

14 May 2004 (U) Need for Documentation and Development of Key 

Processes (ST-04-0024) 

(TO / /OI/ /NF) - T his OIG report concluded that a continuing 
deficiency in clear, written procedures governing the 
collection, processing, and dissemination of PSP material 
created undue risk of unintentional violations of the 
Authorization. The report noted that Program officials had 


ir/forn 
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made progress in addressing some of these deficiencies, but 
found that processes had not been fully documented in the 
form of management directives, administrative policies, or 
operating manuals. The NSA OIG recommended that 
Program officials formally adopt rigorous, written operating 
procedures for the following key processes: 

o Approvals for content collection by the appropriate 
named officials 

o Reporting of violations of the Authority, similar to 
procedures for documenting violations of Legal 
Compliance and Minimization Procedures 5 

o Evaluation of dual FISA and PSP content collection 

o Systematic identification and evaluation of telephone 
numbers and Internet identifiers for detasking. 6 

(U/ /FOUO) Corrective action was taken in response to the 
four recommendations. 

(U/ / - FOUO ) This report was sent to SSCI on 31 May 06 and 
HPSCI on 2 January 2008. 

13 Sep 2004 (SZ/NT) Need for Increased Attention to Security-Related 

Aspects of the STELLARWIND Program (ST-04-0025) 

(U/ /FOUU) This OIG report disclosed weaknesses in Program 
security. The Program was particularly vulnerable to 
exposure because it involved numerous organizations inside 
and outside NSA. 

(U/ / FOUO) While the Program Manager placed a strong 
emphasis on personnel security, he did not take a proactive 
and strategic approach to physical and operational security. 
In particular, better use of the Program Security Officer 
would have helped to improve special security practices for 
handling Program material and strengthen operations 
security (OPSEC). 

(U/ / FOUO ) The Program Manager and the Associate Director 
for Security and Counterintelligence concurred with the 
findings and implemented corrective measures. In particular, 


S (U) U.S. Sigr 
- (TS//GI//N F)j 
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the Staff Security Officer was freed from other responsibilities 
and took a more active and effective role in Program security. 
Management did not conduct a formal OPSEC survey as 
recommended; however, steps taken by management to 
implement OPSEC practices met the intent of the original 
recommendation. 

(U/ /-FOU Q) This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008. 

21 Nov 2005 (TS//SI//NF) R eview of the Tasking Process for 

STELLARWIND U.S. Content Collection (ST-04-0026) 

fpg l /RTT.w //Tr//nc/Nryrhin report identified material 
weaknesses in the tasking and detasking process under the 
PSP. The process to task and detask telephone numbers for 
content collection under the Program was inherently fragile 
because it was based on e-mail exchanges and was not 
automated or monitored. 

- fFS/V S TLW / / SI// QC/ - NF) The OIG examinedjUtelephone 
numbers and Internet identifiers approved for content 
collection on the date in November 2004 when the audit 
began and identified the following types of errors: 

• involved under-collection; identifiers were 
not put on collection quickly enough or were not put 
on collection until the OIG discovered the errors. 

• involved unauthorized collection caused by a 
typographical error. 

• involved over-collection; they were not 
removed from collection quickly enough. 

o record-keeping errors in the Program’s tracking 
database 

(TO//0TLW//SI//OC/NF) I n th<H|||i^H? f 
unauthorized collection caused by a typographical error, NSA 
personnel did not review the collected information before 
destroying it, nor did NSA issue any report based on, or 
otherais^disseminate, any information from the 

| of untimely detasking. However, without a 
robust and reliable collection and tracking process, NSA 
increased its risk of unintentionally violating the 
Authorization. NSA also increased the risk of missing 
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valuable foreign intelligence by failing to task telephone 
numbers and Internet identifiers in a timely manner. 

(U// , FOUO) NSA OIG recommended that all errors be swiftly 
resolved, that specific procedures be adopted to prevent 
recurrences, and that identifiers tasked for collection be 
promptly reconciled with identifiers approved for tasking, and 
repeated every 90 days. Management implemented the 
recommendations. 

(U/fFQUQ) This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008 and was redacted at the 
request of the White House. 

31 May 2006 '(TSf/Sh/NT) Review of Compliance with Authorization 

Requirements for STELLARWIND U.S. Content Collection 
(ST-04-0027) 

(TS/ / STLW/ /SI// QG/NF) ~This report determined that, based 
on a statistical sample, Program officials were adhering to the 
terms of the Authorization and the Director’s delegation 
thereunder; that tasking was appropriately approved and 
duly recorded under the Authorization; and that tasking was 
justified as linked to al-Qa’ida or affiliates of al-Qa’ida. The 
report recommended improvements in record-keeping 
practices. 

(S//NF) Due to a lack of sufficient and reliable data, the NSA 
OIG could not reach a conclusion on the tasking approval 
process for two PSP-related collection programs. The OIG 
recommended that management responsible for the affected 
programs, design and implement a tasking and tracking 
process to allow managers to audit, assess timeliness, and 
validate the sequencing of tasking activities. Management 
agreed to install automated tracking of tasking and 
detasking. 

■ (TS//SI//NF) - Although the collection architecture was 
designed to produce one-end-foreign communications, 
inadvertent collection of domestic communications occurred 
and was addressed. The OIG recommended changes in 
management reporting to improve the tracking and resolution 
of inadvertent collection issues. 

(U/ /- FOU O) Corrective action has been completed for one of 
the two recommendations. 
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(U/ /F OUO ) This report was sent to SSCI on 31 May 2006 
and HPSCI on 2 January 2008 and was redacted at the 
request of the White House. 


(TS//SI//NT) S upplemental Report to Review of Compliance 
with Authorization Requirements for STELLARWIND U.S. 
Content Collection (ST-04-0027.01) 

(TS / / STLW/ / 61/ / O C / NF) After issuing the original report, 
the NSA OIG conducted further research to determine 
whether Program officials were approving content tasking 
requests based solely on metadata analysis. Using the 
statistical sample in the original audit, the OIG found no 
instances of metadata analysis as the sole justification for 
content tasking. In all cases tested, there was corroborating 
evidence to support the tasking decision. 

(U/ /FOtf©)-This report was sent to SSCI on 13 February 
2007 and HPSCI on 2 January 2008. 


(TS//SI//NF )-Report on the Assessment of Management 
Controls for Implementing the Foreign Intelligence 
Surveillance Court Order: Telephony Business Records 
(ST-06-0018) 


(TS / /3TLW/ /SI/ /OC/NFj On 24 May 2006, the telephony 
metadata portion of the PSP was transferred to FISC Order 
BR-06-05, In re Application of the Federal Bureau of 
Investigation for an Order Requiring the Production ofTa naibl e 

" - • • 1 Relating to I 



The Order authorized NSA to collect and. 

retain telephony metadata to protect against international 

rocess and disseminate this data regarding 



(TS//GI//NF) -On 10 July 2006, in a memorandum with the 
subject FISA Court Order: Telephony Business Records (ST-06- 
0018), the NSA OIG issued “a report to the Director of NSA 
45 days after the initiation of the activity [permitted by the 
Order] assessing the adequacy of the management controls 
for the processing and dissemination of U.S. person 
information.” This report was issued with the Office of the 
General Counsel's concurrence as mandated by the Order. 

(TS//SI/ /NF) Th° “ Report on the Assessment of Management 
Controls for Implementing the Foreign Intelligence Surveillance 


TOP SECRET//STLW//COMINT//ORCON/NOFORN — 


ITS 


TOP 8EGRET//STLW// H CS/COM I WT//ORCO N /NOrORW 



TOPSECRET//ST b W// ll CS/COMlNT//ORgQm8f^ E LEASE 


176 


ST-09-0002 TOP SECRET//STLW//COMINT//ORC&N/NOFORN 


Court Order: Telephony Business Records (ST-06-0018),” 

5 September 2006, provided the details of the findings of the 
10 July memorandum and made formal recommendations to 
management. 

(TS//SI//NF) Management controls governing the 
processing, dissemination, data security, and oversight of 
telephony metadata and U.S. person information obtained 
under the Order were adequate and in several aspects 
exceeded the terms of the Order. However, due to the risk 
associated with the collection and processing of telephony 
metadata involving U.S. person information, the NSA OIG 
recommended three additional controls regarding collection 
procedures, reconciliation of audit logs, and segregation of 
duties. 


(TS//SI//N F ) -Collection Procedures 

- (TO/ /0I/ /NT) D uring an OIG review of collection procedur 
program management discovered that NSA was obtaining! 
Hdata that might not have been in keeping with the 


^ |OGC advised 

that^^^^^^^^datashould have been suppressed from 
the incoming data flow. Immediately, management blocked 
the data from analysts’ view. Further, working with the 
providers, Program management completed suppression of 
the suspect data on 11 October 2006 and agreed to 
implement additional procedures to prevent the collection of 
unauthorized data. 


(TC//OI//NP ^Reconciliation of Audit Logs 

(TS//SI//NF) Management controls were not in place to 
verify that telephone numbers approved for querying were the 
only numbers queried. Although audit logs documented the 
queries of the archived metadata, the logs were not in a 
usable format, and Program management did not routinely 
use them to audit telephone numbers queried. Management 
concurred with the recommendation to conduct periodic 
reconciliations; however, action was contingent on the 
approval of a Program management request for two additional 
computer Programmers. 
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(C//NF) Lack of Segregation of Duties 

(C//NF) The seven individuals with the authority to approve 
queries also had the ability to conduct queries under the 
Order. Standard internal control practices require that key 
duties and responsibilities be divided among different people 
to reduce the risk of error and fraud. Although Program 
management concurred with the Ending, it could not 
implement the recommendation due to staffing and 
operational needs. As an alternative. Program management 
agreed to develop a process to monitor independently the 
queries of the seven individuals. This action plan was 
contingent on the development of usable audit logs 
recommended above. 

(U / /FOUO) Corrective action has been completed for one of 
the three recommendations. 

(U//F0tfO) This report was sent to SSCI on 13 February 
2007 and HPSCI on 2 January 2008. 

20 Dec 2006 (S//NF) Summary of OIG Oversight 2001-2006 

STELLARWIND Program Activities (ST-07-0011) 

- (G//NF) On 20 December 2006, the OIG issued a report 
summarizing OIG’s oversight of the STELLARWIND Program 
after five years of implementation. 

(U / / FOUO) This report was sent to SSCI on 13 February 
2007 and HPSCI on 2 January 2008 and was redacted at the 
request of the White House. 

(TS//SI//NF) Assessment of Management Controls to 
Implement the FISC Order Authorizing NSA to Collect 
Information Using Pen Register and Trap and Trace 
Devices (ST-06-0020) 

OIG reported that the 
collection, 

dissemination, and data security of electronic 
communications metadata and U.S. person information 
obtained under the FISC Order authorizing NSA to collect 
Internet metadata using PR/TT devices were adequate and in 
several aspects exceeded the terms of the Order. Due to the 
risk associated with the processing of electronic 
communications metadata involving U.S. person information, 
additional controls were needed for processing and 
monitoring queries made against PR/TT data, documenting 


management controls governing the 
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5 Jul 2007 


oversight activities, and providing annual refresher tr ainin g 
on the terms of the Order. 


(U/ /F OU& ) Corrective action has been completed for two of 
the six recommendations. 


(U//F0¥O) T 
and HPSCI or 




( T8//8I//NF f Domestic Selector Tasking Justification Review 
(ST-07-0017) 

(U/ /FOUQ) The OIG conducted this review to determine 
whether tasking justification statements were supported with 
intelligence information consistent with sources cited in the 
justifications. The OIG identified some justifications 
containing errors, but there was no pattern of errors or 
exaggeration of facts or intentional misstatements. 

(U/ /FOUO) This report was sent to SSCI on 28 January 2008 
and HPSCI on 28 January 2008. 


30 June 2008 - f TS//SI//NF ') A dvisory Report on the Adequacy of 

STELLARWIND Decompartmentation Plans (ST-08-0018) 

(TS//SI//NF) At the request of the SID Program Manager for 
CT Special Projects, the OIG assessed the adequacy of NSA’s 
plans to remove data from the STELLARWIND compartment, 
as authorized by the Director of National Intelligence. On 
30 June 2008, the OIG reported that NSA management had a 
solid foundation of planning for decompartmentation. In 
particular, the content, communication, and assignment of 
supporting plans were adequate to provide reasonable 
assurance of successfully removing data from the 
STELLARWIND compartment, while complying with laws and 
authorities. Management was also diligent in assessing the 
scope and complexity of this undertaking. Although the OIG 
made no formal recommendations, it suggested 
improvements to develop more detailed plans, set firm 
milestones, and establish a feedback system to ensure that 
plans were successfully implemented. 

(U/ / - FOUQ) This report was not sent to SSCI or HPSCI. 
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(U) Presidential Notifications 

(TS// B T fc W/ /SI//OC/NF) - Executive Orders 12333 and 12863 require intelligence 
agencies to report to the President, through the President’s Intelligence Oversight 
Board, activities they have reason to believe may be unlawful or contrary to 
executive order or presidential directive. Knowing that Board members were not 
cleared, however, the NSA Director or Deputy Director reported the following 
violations of the Presidential Authorization and related authorities to the President 
through his Counsel, rather than through the Board. Each notification was 
approved if not actually drafted by OIG. Some of the notifications were not the 
subject of the OIG reviews or investigations discussed in Appendix E. 


(U) Date 


(U) Summary of Notification 





Describes a delay of about 90 days 


etaskine a telephone number 


(TS//SI//NF) Describes the investigation mentioned above 
regarding metadata coll ection violations that occurred unde r 
FISA Court Order In Re H 


FISA Court 


he complete OIG report was issued 




instance, a report based on such data went out, but it was not 
cancelled because the same information was available 

e othei^M instances, no reports were issued. 


R kmVil 14 ihB 




7nKF3 



ynjgj 



if.l ini 




•sTiliiS'l 


\\iWW 









(U) Date 


(U) Summary of Notification 


[T S //STLW//SI//QC/NF) Describes one instance of 
inadvertent collection of a call with both ends in the U.S. - a 
fact that could not have been known until it was listened to 


In i ii I Mi, i il i nwed the call as having a forei 


(TS//BI//NF) Describes three incidents: The first involved a 
one-digit typo resulting in one incorrectly tasked number. The 
second involved a number improperly tasked for metadata 
analysis. The operator discovered it almost immediatel^and 
promptly removed it from tasking. The third involved® 
numbers that were not detasked in a timely fashion. 


Describes the evolving 


a practice that may have resulted in over- 
efers to NSA’s work in developing 


lilifftriiiralal 


iJiTMalillll'i 




7TSY733rni 


lor io months. 




The error was not discovered 


(T S //STLW//SI//OC/NF) Although most of 
imnroDeri^oUected was also properly acquired® 
i^^HIpursuant to statute, the dataflow was 
terminated immediately upon discovery. Also, because the 
improperly collected metadata had been forwarded to non- 
STELLARWIND databases, the Agency removed non-compliant 
metadata from all affected databases, including those in which 
STELLARWiND data is normally stored. 
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(U) United States Signals Intelligence Directive 
SP001 8, (Legal Compliance and Minimization 

Procedures 
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UNITED STATES SIGNALS INTELLIGENCE DIRECTIVE 

(USS1D) 

18 

LEGAL COMPLIANCE AND MINIMIZATION 
PROCEDURES (FOU0 )- 

LETTER OF PROMULGATION 

(U) This USSID prescribes policies and procedures and assigns responsibilities to ensure that the 
missions and functions of the United States SIGINT System (USS3) are conducted in a manner that 
safeguards the constitutional rights ol U.S. persons. 

(U) This USSID has been completely rewritten to make it shorter and easier to understand. It 
constitutes a summary of the laws and regulations directly affecting USSS operations. All U3SS oarsonnel 
who collect, process, retain, or disseminate informatiion to, from, or about U.S. persons or persons in the 
United States must be familiar with its contents. 

(1~QUQ) This USSID supersedes USSID 18, and USSID 18, Annex A (distributed separately to 
selected recipients), both of which are dated 20 October 1980, and must now be destroyed. Notify 
DIRNSA/CHC$$ (USSID Manager) if this edition of USSiD 18 is destroyed because of an emergency action; 
otherwise, request approval from DIRNSA/CHGSS before destroying this USSID. 

- (FQUQ) Release or exposure of this document to contractors and consultants without approval from 
the USSJD Manager is prohibited, Instructions applrcabla to release cr exposure ol USSID to contractors and 
consultants may be found in USSID 19. 

(FQUQ) Questions and comments ccnceminr^hi^usSl^shou'd be addressed to the Oflice ol the 
General Counsel, NSA'CSS, NSTS 953-3 521 a A 


J.MMcCONNELL 
'/ice Admiral, U.S. Navy 
Director 

CLASSinCD BY NSA/CSSM 123-2 — 
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USSID18 


LEGAL COMPLIANCE AND 
MINIMIZATION PROCEDURES (U) 


SECTION 1 - PREFACE 


1 .1 . (U) The Fourth Amendment to the United States Constitution protects all U.S. persons anyw here 
in the world and ad persons within the United Slates from unreasonable searches and seizures by any person 
or agency acting on behalf ol the U.S, Government. The Supreme Court has ruled that the interception of 
electronic communications is a search and seizure within tha meaning of the Fourth Amendment, It is 
there lore mandator/ that signals intelligence (SIGINT) operations be conducted pursuant to procedures 
which meet tha reasonableness requirements of the Fourth Amendment. 

1.2. (U) In determining whether United States SIGINT System (USSS) operations are "reasonable, 11 
it is necessary to balance the U.S. Government's need for foreign intelligence information and the pr'vacy 
interests of persons protected by the Fourth Amendment. Striking that balance has consumed much time 
and effort by all branches of the United States Government. The results of (hat effort are reflected in the 
references listed in Section 2 below. Together, these references require the minimization of U.S. parson 
information collected, processed, retained or disseminated by thB USSS. Tha purpose of this document is 
to implement these minimization requirements. 

1.3. (U) Several themes run throughout this USSID. Tha most important is that Intelligence operations 
and the protection of constitutional rights are not incompatible. It is not necessary to deny legitimate foreran 
intelligence collection or suppress legitimate foreign ntell ; gence information to protect tha Fourth Ameccment 
rights of U.S. persons. 

t. 4 . (U) Finally, these minimization procedures implement the constitutional principle of 
"reasonableness" by giving different categories of individuals and entitles different levels of protection, These 
levels range from the stringent protection accorded U.S. citizens and permanent resident aliens in the United 
States to provisions relating to foreign diplomats in the U.S. These differences reflect yet another main theme 
of these procedures, that is, that the focus of all foreign intelligence operations is on foreign entities and 
persons, 


SECTfON 2 - REFERENCES 


2,1. (Uj References 

a. 50 U.S.C. 1801. et seq.. Foreign intelligence Surveillance Act (FISA) of 1973, Public Lav/ 

No. 95-511. 


b. Executive Order 1 2333. "United States Intelligence Activities." dated 4 December 1931. 
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c. DoD Directive 5240. T, “Activities oi DoD Intelligence Components that Aifect U.S. Persons " 
dated 25 April 1938. 

d. NSA/CSS Directive Mo. 10-30, ’’Procedures Governing Activities of NSA/CSS that Affect 
U.S. Parsons,” dated 20 September 1990. 


SECTION 3 - POLICY 


3.1. (U) The policy of the USSS r$ to TARGET or COLLECT only FOREIGN COMMUNICATIONS/ 
rhe USSS will not intentionally COLLECT communications to, from or about U.S. PERSONS or persons or 
entities in the U.S, except as set forth in this USSID. If the USSS Inadvertantly COLLECTS such 
communications, it will process, retain and disseminate them only in accordance with this USSID. 


SECTION 4 - COLLECTION 


arc known to be to. from or about a U.S. PERSOm| 
I'Vill not be Intentionally intercepted, or selected through the use 
oj a ssLfcU i tON TERM, except in the following Instances: 

a. With the approval of the United States Foreign Intelligence Surveillance Court under the 
conditrcns outlined in Annex A oi this USSID. 


b. With the approval of the Attorney General ol the United States, if: 

(1 ) The COLLECTION is directed against the following: 


(a) Communications to or from U.S. PERSONS outside the UNITED STATES, or 


Jnjgfnatlonal communications to, from. 
, or 



( c > Communications which are not to or from but msrety about U.S. PERSONS 
(wherever located). ' 


(2) The person fs an AGENT OF A FOREIGN POWER, and 

(3) The purpose of the COLLECTION is to acquire significant FOREIGN INTELLIGENCE 


c. With ihc approval of :ha Director, National 
(DIRNSA/CHCSS), so long as the COLLECTION need 
Gjiveil’anee Court or the Attorney General, and 


Security Agency/Chief, Central Security Ser/ica 
not be approved by the Foreign Intelligence 


(l) the person has CONSENTED to (he COLLECTION 
CONSENT forms contained in Annex H. or 


by executing one of the 
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' Capitalized words fn Sections 3 through 9 ara defined farms in Section 9. 

(2) Tha parson is reasonably beSiaved to be held captive by a FOREIGN POWER or group 
engaged in INTERNATIONAL TERRORISM, or 



and the DIRNSA/CHCSS has approved the COLLECTION in accordance with Annex 


(4) The COLLECTION is directed against between a U.S. 

PERSON in the UNITED STATES and a foreign entity outside the UNITED STATES, the TARGET is the 
foreign entity, and the DIRNSA/CHCSS has approved the COLLECTION in accordance with Annex K, or 

are 

limit acquisition by the USSS to commu nications to or from Che TARGET or to specific form s of 
communications TARGET 3 nd 

the COLLECTION is directed against arid Tacsimilo 

communications with one COMMUNICANT in the UNITED STATE'; , and the TARGE i of the COLLECTION 


(a) A non-U.S. PERSON located outside the UNITED STATES 

(b) 

(6) Copies of approvals granted by the DIRNSA/CHCSS under these provisions will ba 
reta ned in the Office cl Genera! Counsel for review by the Attorney General. 


d. Emergency Situations. 

(1) In emergency situations, DIRNSA/CHCSS may authorize the COLLECTION of 
information to, from, or about a U.S. PERSON who is outside the UNITED STATES when securing the prior 
approval of the Attorney General is not practical because: 

(a) Tha time required to obtain such approval would result in tha loss of s ; gr.ificant 
FOREIGN INTELLIGENCE and would cause substantial harm to the national security. 


danger. 


[b) A person's life or physical safety Is reasonably believed to be in immediate 


(c) The physical security of a defense installation or government property is 
reasonably believed to be in immediate danger. 

(2) In those cases where the DIRNSA/CHCSS authorizes emergency COLLECTION, 
except for actions taken under paragraph d.{t)(b) above. DIRNSA/CHCSS shall find that there is probable 
cause that the TARGET meets one of the following criteria: 

(a) A person who, for or on behalf of a FOREtGN POWER, is engaged in clandestine 
intelligence activities (including covert activities intended to ahect the political or governmental process), 
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IN 1 ERNATIONAL TERRORIST activities, or activities in preparation for INTERNATIONAL 
TERRORIST actlvitiDS; or who conspires wilh, or knowingfy aids and abets a person engaging ir such 


(b) A person who Is en officer or employee ol a FOREIGN POWER . 

TU ® A pefSon unlawfully acting for, or pursuant to the direction of, a FOREIGN 

POWtR. The mare fact that a person’s activities may benefit or further the aims of a FOREIGN POV\ ER is 
not enough to bring that person under this subsection, absent evidence that the person is taking direction 
from, or acting in knowing concert with, the FOREIGN POWER. 


(d) 

by a FOREIGN POWER. 


A CORPORATION or other entity that is owned or controlled directly or indrrecily 


. . t®) A person in contact with, or acting in collaboration with, an intelligence or security 

f ,ore, 5 d power for the purpose of providing access to information or material classified by the 
United States to which suen person has access. 1 

I 3 ) ln ail cases whe'e emergency collection Is authorized, the following steps shall ba 


started. 


(a> The General CounseL will be notified immebiaiely that the COLLECTION has 


Jb) ' ^ General Counsel will initiate Immediate efforts to obtain Attorney Genera! 

rnmS 5 hS ^ oc , h “, n Aitorn -- / Qeneral a PPravaJ Is not obtained within seventy two hours tne 
COLLECTIO. I will be terminated. If the Attorney General approves Ins COLLECTION, it may con tine a for 
me period specified In the approval. 


e annual reports to the Attorney General are required lor COLLECTION conducted under 
paragraphs 4. l.c.(3) and (4). Responsible analytic offices wilf provide such reports through the Deputy 

Opnp'rai h! °^{* UOns <0 f DO) , and lhe Ge ‘" eraf Cour ' Sfil «° »he DIRNSAfcHCSS for transmittalfo the .Attorney 
General oy 31 January of each year. ' 




pcDonMo f nC ! d f nial Acqui5ition of u s - PERSON Information. Information to, from cr about U S 
Sr"™ a res v ! ‘ of COLLECTION directed against appropriate FOREIGN 

thlluSSKX^ 05 TA CTS may be fSta ' neo and Pressed in accordance with Section 5 and Section 3 of 
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4 4. (S - GGO) Nonresident Alien TARGETS Entering the UNITED STATES. 

a. If the communications of a nonresident alien located abroad are being TARGETED and the 
USSS learns that the individual has entered the UNITED STATES, COLLECTION may continue lor a period 
of 72 hours provided that the DIRNSA/CHCSS is advised immediately and: 


(t) immediate efforts are initiated to obtain Attorney General approval, or 
(2) A determination is made within the 72 hour period that the| 


b. If Attorney General approval is obtained, the COLLECTION may continue for the length of 
time specified in the approval. 

“ * I COLLECTION may continue 


c. If it Is determined thafl 
at the discretion of the operational element. 

d. If| 

hours, COLLECTION must be terminated! 

obtained, or the Individual leaves Ihe UNITED STATES, 


or if Attorney General approval Is not obtained within 72 
Attorney General approval is 


4 5 - (6 - CCO) U.S, PERSON TARGETS Entering the UNITED STATES. 

a. II communications to, from or about a U.S. PERSON located outside the UNI t ED STATES 
are being COLLECTED under Attorney General approval described in Section 4.5.b. above, Ihe 
COLLECTION must stop when the LfSSS teams that Ihe individual has entered the UNITED STATES. 


b. White the individual is in the UNITED STATES. COLLECTION may be resumed oniy w>tn Ihe 
approval of ihe United States Foreign Intelligence Surveillance Court as described in Annex A. 


4.6. 
PERSONS,! 


4GET U.S. PERSONS. 


the DDO and tha General Counsel to tna DIRNSA/choss tor review. 


proposals for COLLECTION agsfost U.S. 

I, must be submitted through 


4.7. (0*000) Direction Finding, Use of direction finding solely to determine tha location of a 
transmitter located outside of tha UNITED STATES does not constitute ELEC i RONIC SURVEILLANCc or 
COLLECTION even il directed at transmitters believed to be used by U.S. PERSONS. Unless COLLECTION 
of the communications is otherwise authorized under these procedures, the contents of communications to 
which a U.S. PERSON is a parly monitored In the course of direction finding may only be used to Identify the 
transmitter. 

4.S, (U) Distress Signals. Distress signals may be intentionally collected, processed, retained, and 

disseminated without regard to the restrictions contained in this USSID. 

4.9. (U) COMSEC Monitoring and Security Testing of Automated Information Systems. Monitoring 
for communications security purposes must be conducted with the consent of the person being monitored 
and in accordance with the procedures established in National Telecommunications and Information Systems 
Security Directive 300, Communications Security (COMSEC) Monitoring, dated fO April 1990. Monitoring for 
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communications security purposes is not governed by Ibis USSID. Intrusiva security testing to assess 
security vulnerabilities in automated information systems likewise is not governed by this USSID. 


SECTION 5 - PROCESSING 


5.1. (S-CCOf Use ol Selection Terms During Processing. 

When a SELECTION TERM Is Intended to INTERCEPT a communication on the basis of the content of the 
communication, or because a communication is enciphered, rather than on the basis of the Identity of the 
COMMUNICANT or the fact that the communication mentions a particular individual, the following rules apply: 


a. No SELECTION TERM that is reasonably liket 

(wherever locaied)^^^^^^ 
| may be used unless there is reason 
INTELLIGENCE will be obtained by use of such SELECTION TERM. 



believe 


FOREIGN 


b. Mo SELECTION TERM that has resulted in the INTERCEPTION of a significant number of 
communications to or from such persons or entities may ba used unless there is reason to b-lievt that 
FOREIGN INTELLIGENCE will be obtained. 


c. SELECTION TERMS that have resulted or are reasonably likely to result Ip the 
INTERCEPTION of communications to or from such persons or entities shaft be designed to defeat, t o the 
greatest extent practicable under the circumstances, the INTERCEPTION of those communications which 
do not contain FOREIGN INT6LL1GENCE- 

5.3 (S CCO) Annual Review by DDO. 

a. Alt SELECTION TERMS that are reasonably likely to result In the INTERCEPTION of 
communications to or from a U.S. PERSON or terms that have resulted in the INTERCEPTION of a significant 
number of such communications shall be reviewed annually by the DDO or a designee. 

Th a purpose of the review shall be to determine whether there is reason to believe that 
FOREIGN INTELLIGENCE will be obtained, or will continue to be obtained, by the use of tfv>s^ SELECTION 
TERMS 


c. A copy of the results of the review will be provided to the Inspector General and the General 

Counsel. 

^5.3. "1C- CCO) Forwarding of Intercepted Material. FOREIGN COMMUNICATIONS collected by the 
USSS may be forwarder! as intercepted to NSA, intermediate processing facilities, and collaborating centers. 

5.4. (O’CCO) Nonforafgn Communications. 

a, Communications between persons In the UNITED STATES. Private radio communical ons 
solely oe tween persons in the UNITED STATES inao'vertently intercepted during the COLLECTION of 
FOREIGN COMMUNICATIONS will be promptly destroyed unless the Attorney General determines that the 
contents indicate a threat ol death or serious bodi.y harm to any person. 


HANDLE VTA COM [NT CHANNELS ONLY 

SECRET 


TOP SCCnCTOSTLW// ! I Ca/COWI I MT//ORgQ^J - p 9 B ^ ELEaSF 

SECRET 


USSID 18 
27 July 1993 


b. Communications between U.S. PERSONS. Communications soleiy between U.s, 
PERSONS will ba treated as foilows: 

(1 ) Communications solely between U.S. PERSONS inadvertently intercepted during the 
COLLECTION of FOREIGN COMMUNICATIONS will be destroyed upon recognition, if technically possible, 
except as provided in paragraph 5.4.d. below. 

(2) Notwithstanding the preceding provision, cryptologic data (e.g., signal and 
encipherment information) and technical communications data (e.g., circuit usage) may be extracted and 
retained from those communications if necessary to: 

(a) Establish or maintain intercept, or 

(b) Minimize unwanted intercept, or 

(c) Support cryptologic operations related to FOREIGN COMMUNICATIONS. 

c. Communications Involving an Officer or Employee of the U.S. Government. 
Communications to or from any officer or employee of the U.S. Government, or any slate or local government, 
will not be intentionally intercepted. Inadvertent INTERCEPTIONS of such communications (includ'ng those 
between foreign TARGETS and U.S. officials) will be treated as Indicated in paragraphs 5.4. a. and b„ above. 

d. Exceptions: Nolv/ithstanding the provisions of paragraphs 5,4.b. and c., the 
DIRNSA/CHCSS may waive the destruction requirement for international communications containing. Inter 
alia, the following types of information: 

(1) Significant FOREIGN INTELLIGENCE, or 

(2) Evidence of a crime or threat of death or serious bodily harm to any person, cr 

(3) Anomalies that reveal a potential vulnerability to U.S. communications security. 
Communications for which the Attorney General or DIRNSA/CHCSS's waiver is sought should be forwarded 
to NSAjCSS, Attn: P02. 

5.5. - 4S - CCO) Radio Communications with a Terminal in lha UNITED STATES. 

a. A I radio communications that pass over channels with a terminal in the UNITED STATES 
must be processed through a computer scan dictionary or simitar device unless those communications occur 
over channels used exclusively by a FOREIGN POWER. 

without the use of a compd^MPd^^^^PsmffiaSvtcPfn^^wafy to determine whether a channel 
contains communications of FOREIGN INTELLIGENCE Interest which NSA may wish to collect. Such 
processing may not exceed two hours without the specific prior written approval of the DDO and, id any event, 
shall be limited to the minimum amount of time necessary to determine the nature of communications on the 
channel and the amount of such communications that include FOREIGN INTELLIGENCE. Once it is 
determined that tno channel contains sufficient communications of FOREIGN INTELLIGENCE interest to 
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warrant COLLECTION and exploitation to produce FOREIGN INTELLIGENCE, a computer scan dictionary 
or similar device must bs used for additional processing. 

c. Copies of all DDQ written approvals made pursuant to 5.5.b. must be provided to the General 
Counsel and the Inspector General. 


SECTION 6 - RETENTION 


6 . 1 . (S-CCO) Retention of Communications to, from or About U.S. PERSONS. 

a. Except as otherwise provided in Annex A, Appendix 1 , Section 4, communications la, from 
or about U.S. PERSONS (hat are intercepted by the USSS may be retained in their original or transcribed 
'aim only as (allows: 

0} Uncnciphered communications not thought to contain secret meaning may bo retaned 
for live years unless the DDO determinas in writing that retention for a longer period Is required to respond 
to authorized FOREIGN INTELLIGENCE requirements. 

(2) Communications necessary to maintain technical data bases for dryptanafytlc or traffic 
analytic purposes may be retained for a period sufficient to allow a thorough exploitation and to permit access 
to data Inal are, or are reasonably believed tikgly to become, relevant to a current or future FOREiGM 
INTELLIGENCE requirement. Sufficient dura! ion may vary with the nalure of the exploitation and may consist 
of any period of time during which the technical data base is subject to, or of use in. cryptanalysis. If a U.S. 
PERSON'S identity Is not necessary to mamiaining technical data bases, it should be deleted or replaced by 
a generic term when practicable. 

b. Communications which could be disseminated under Section 7, below (i.e., without 
elimination of references to U.S. PERSONS) may b9 retained In their original or transcribed form, 

6.2. -fO-CCO)- Access. Access to raw traffic storage systems which contain Identities of U.S. 
PERSONS must bs limited to SIGINT production personnel. 


SECTION 7 - DISSEMINATION 


7.1 . (C-CCG) Focus of SIGINT Reports. All SiGINT reports will be written so as to focus solely on 
the activities of foreign entities and persons and their agents. Except as provided In Section 7.2.. FOREIGN 
IN i ELLtuiENCEiniormatio.n concerning U.S. PERSONS must be disseminated in a manner which does not 
identify the U.S. PERSON. Generic or general terms or phrases must be substituted for the identity ($,g„ 
' U.S. firm ' For the specific name of a U.S. CORPORA? ION or ‘‘U.S. PERSON" for the specific name of a U.S, 
PER SON). Flies containing the identities of U.S. persons deleted from SIGINT reports will he maintained far 
a maximum period of one year and any requests from SIGINT customers for such identities should be referred 
to P02. 


7.2. (C CCO y Dissemination of U.S. PERSON Identities. SiGINT reports may include the 
identification of a U.S. PERSON only if one of the following condiFons is met and a determination is made 
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by the appropriate approval authority lhat tha.rscipfent has a need for the identity for the performance of his 
official duties: 


a. The U,S. PERSON has CONSENTED to the disseminalion of communications of, dr about, 
him or her and has executed the CONSENT form found fn Annex H of this USSID, or 

b. The information fs PUBLICLY AVAILABLE (i.o., the information is derived from unclassified 
information available to the general public}, or 

c. The Identity of the U.S. PERSON is necessary to undersland the FOREIGN INTELLIGENCE 
Information or assess its importance. The following nonexclusive list contains examples of the type of 
Information that meet this standard: 

(1) FOREIGN POWER or AGENT OF A FOREIGN POWER. Tna information indicates 
that the U.S. PERSON is a FOREIGN POWER or an AGENT OF A FOREIGN POWER. 

(2} Unauthorized Disclosure of Classified Information. The Information indicates that the 
U.S. PERSON may be engaged in the unauthorized disclosure of classified information. 

(3) International Narcotics Activity. The Information Indicates that the individual may be 
engaged In international narcotics trafficking activities. [See Annex J of this USSID for further Information 
concerning Individuals involved in international narcotics trafficking). 

(4) Criminal Activity. The information is evidence that the individual may be involved 'n a 
crime that has been, is being, or Is about to be committed, provided that the dissemination is for raw 
enforcement purposes. 

(5) Intelligence TARGET. The Information indicates that (he. U.S. PERSON may be the 
TARGET of hostile intelligence activities of a FOREIGN POWER. 

(6) Threat to Safely. The information indicates that the identity of the U.S. PERSON is 
pertinent to a possible threat to the safely of arty person or organization, including those who arg TARGETS, 
victims or hostages of INTERNATIONAL TERRORIST organizations. Reporting units shall identify to PD2 
arty report containing the identity of a U.S, PERSON reported under this subsection (6}. Field reporting to 
P02 should be in the form of a CRITiCOMM message (QQI XAO) and include ids report dats-time-grcup 
(QTG), product serial number and the reason for inclusion of the U.S. PERSON'S identity. 

(7) Senior Executive Branch Officials. The identity is that of a senior official of the Executive 
Branch of the U.S. Government. In this case only the official’s title will be disseminated. Domestic political 
or personal information on such individuals will be neither disseminated nor retained. 

7.3. - (OCCQ) Approval Authorities. Approval aulhorities for the release of identities oi U.S. persons 
under Section 7 are as follows: 

a. DIRNSA/CHCSS. DIRNSA/CHCSS must approve dissemination of: 

(1) The identities of any senator, congressman, officer, or employee of the Legislative 
Branch of the U.S. Government. 
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(2) The identisy of any person for law enforcement purposes. 

b. Fieid Units and NSA Headquarters Elements. All SIGINT production organizations are 
authorized to disseminate the identities of U.S. PERSONS whan: 

(1) The Identity is pertinent to the safety of any person or organization. 

(2) The identity is that of a senior official of thB Executive Branch. 

(3) The U.S. PERSON has CONSENTED under paragraph 7.2. a. above. 

c. DOO and Designees. 


( i ) In alE other cases, U.S. PtRSON identities may be released oniy with the prior approval 
of the Deputy Director for Operations, the Assistant Deputy Director for Operations, the Chief, P02, the 
Deputy Chief. P02, or, in their absence, the Senior Operations Oificerot the National SIGINT Oparat ons 
■oenlor. The DCG cr ADOO shall review all U.S. .o'entuies released by these designees as soon as pracFcable 
after the release is made. 


(1) For lav/ enforcement purposes involving narcotics related Information, DIRNSA has 
granted to the DDO authority to disseminate U.S. identities. This authority may not he further delegated. 

7.4- (U) Privileged Communications and Criminal Activity. All proposed disseminations of 
information constituting U.S. PERSON privileged communications (e.g„ attomey/client, doctor/patient) and 
a'-t information concerning criminal activities or criminal or judicial proceedings in the UNITED STATES must 
be reviewed by the Office of General Counsel prior to dissemination. 

7.5. (U) Improper Dissemination. If tha name of a U.S, PERSON is Improperly disseminated tne 
incident should be reported to P02 Within 24 hours of d scovory of the error. 


SECl ION a - RESPONSIBILITIES 


8.1. (U) Inspector General. 

The inspector General shall: 

a. Conduct regular inspections and perform general oversight o( NSA'CSS activities m ensure 
compliance, with this USSID. 

b. Establish procedures for reporting by Key Component and Field Chiefs of their activities and 
practices for oversight purposes. 


. , , . . Report ,0 (he DIRNSA/CHCSS. annually by 3 1 October, concerning NS A/CSS compliance 
with this UfablD. " r 

a. Report quarterly with the DIRNSA/CHCSS and General Counsel to the President's 
Intelligence Oversight 3oard through the Assistant to the Secretary of Defense (Intelligence Oversight). 
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3.2. (U) General Counsel. The General Counsel shall: 

a. Provide legal advice and assistance to all elements of lha USSS regarding StGINT activities. 
Requests for legal advice on any aspect of thes^oroceduresshoulc^e sent by CRITICOMM to DDI XDI, or 
by NSA/CSS secure telephone 963-31 2t. or| 

b. Prepare and process all applications for Foreign Intelligence Surveillance Court orders and 
requests for Attorney General approvals required by these procedures. 

c. Advise the Inspector General in inspections and oversight of USSS activities. 

d. Review and assess for legal Implications as requested by the DIRNSA/CHCSS, Deputy 
Director, Inspector General or Kay Components Chief, all new major requirements and Internally generated 
USSS activities. 


e. Advise USSS personnel of new legislation and case taw that may alfect USSS missions, 
functions, operations, activities, or practices. 

f. Report' as required to the Attorney General and the President's Intelligence Oversight Board 
and provide copies of such reports to the DIRNSA/CHCSS and affected agency elements. 

g. Process requesls from any DoO intelligence component for authority to use signals as 
described in Procedure 5. Part 5, of DoD 52*J0.1-R, for periods In excess of 90 days in the development, test, 
or calibration of ELECTRONIC SURVEILLANCE equipment and other equipment that can intercept 
communications. 

3.3. (U) Deputy Director tor Operations (DDO). 

The DDO shalf: 


a. Ensure that alt SIGINT production personnel understand and maintain a high degree of 
awareness and sensitivity to the requirements of this USSlD. 

b. Apply the provisions of this USSlD to alt SIGINT production activities. The DDO staff focaf 
point for USSlD 18 matters is P02 (use CRITICOMM DDI XAO). ' 

c. Conduct necessary reviews of SIGINT production activities and practices to ensure 
consistency with this USSlD. 

d. Ensure that all flaw major requirements levied on the USSS or internally generated activities 
are considered tor review by the General Counsel. All activities that raise questions of taw or the proper 
interpretation of this USSlD must be reviewed by the General Counsel prior to acceptance or execution. 

8.4. (U) Alt Elements of (he USSS. All elements cl the USSS shaft: 

a. Impiement this directive upon receipt. 

b. Prepare new procedures or amend or supplement existing procedures as required to ensure 
adherence to this USSlD. A copy of such procedures shall be forwarded to NSA/CSS, Attn: PQ2. 
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c. Immediately Inform the DDO of any tasking or instructions that appear to require actic ns at 
variance with this USSID. 

d. Promptly report to the NSA Inspector General and consult with the NSA General Counsel 
on all activities that may raise a question of compliance with this USSID. 


SECTION 9 - DEFINITIONS 


9. 1 . (S CGO) AGENT OF A FOREIGN POWER means: 

a. Any person, other than a U.S. PERSON, who: 

(1 ) Acts in the UNITED STATES as an officer or employee of a FOREIGN POWER, or as 
a member or a group engaged in INTERNATIONAL TERRORISM or activities in preparation therefor; or 

(2) Acts for. or on behalf of, a FOREIGN POWER that engages In clandestine Intaliig ence 
activities :n the UNITED S7Ai cS contrary to the interests of the UNITED STATES, when the circumstances 
of such person’s presence in the UNITED STATES indicate that such person may engage in such activ ides 
in the UNI i ED STATES, or when such person knowingly aids or abets any person In the conduct of such 
activities or knowingly conspires with any person to engage In such activities; or 

b. Any person, including a U.S. PERSON, who: 

(1 ) Knowingly engages in clandestine Intelligence gathering activities for, or on behalf of. 
a FOREIGN POWER, which activities involve, or may involve, a violation of the criminal statutes o" the 
UNITED STATES: cr 

(2) Pursuant to the direction of an intelligence service or network of a FOREIGN POWER, 
knowingly engages in any other clandestine intelligence activilies for, or on behalf of, such FOREIGN 
POWER, which activities involve or are about to Involve, a violation of the criminal statutes of iha UNITED 
STATES; or 


(3) Knowingly engages in sabotage or INTERNATIONAL TERRORISM, or activities that 
are in preparation therefor, for pr on behalf of a FOREIGN POWER; or 

_ N) Knowingly aids or abets any person in Inc cona'uct of activities described in paragraphs 
9.1.b.{ij through (3) or knowingly conspires witn any person to engage in those activilies. 

c. For alt purposes other than the conduct of ELECTRONIC SURVEILLANCE as defined by 
Ihe Foreign Intelligence Surveillance Act (see Annex A], :hs phrase "AGENT OF A FOREIGN POWER" also 
means any person. Including U.S. PERSONS outside the UNITED STATES, who are officers or employ ees 
of a FOREIGN POWER, ar who act unlawfully for or pursuant to the direction of a FOREIGN POWEF , or 
who are m contact wilh cr acting in collaboration with an intelligence or security service of a FORE GN 
POWER for lha purpose of providing access to information or material classified by the UNITED STAGES 
Government and to which Ihe person has or has had access. The mere fact that a person's activities nay 
benefit or further the aims of a FOREIGN POWER is not enough to bring that parson under this pravis'on, 
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absent avldence that the person is taking direction Irom or acting in knowing concert with a FOREIGN 
POWER. 

9J2, COLLECTION means intentional tasking or SELECTION of identified nanpublic 
communications for subsequent processing aimed at reporting or retention as a fife record. 

9.3. lU) COMMUNICANT means a sender or intended recipient of a communication. 

9.4. (U) COMMUNICATIONS ABOUT A U.S. PERSON are those in which the U.S. PERSON is 
identified In the communication. A U.S. PERSON is identified when the person's name, unique litre, address, 
or ether personal Idenu'liar Is revealed in the communication in the context of activities conducted by that 
person or activities conducted by others and related to that person. A mere reference to a product by brand 
name or manufacturer's name, e.g.. "Soeing 70 T is not an identification of a U.S, person. 

9.5. (U) CONSENT, for SIGINT purposes, means an agreement b/ a person or organization to permit 
the USSS to lake particular actions that effect the person or organization. An agreement by an organization 
with the National Security Agency to permit COLLECTION of information shall be deemed valid CONSENT 
if given on behalf of such organization by an official or governing body determined by the General Counsel, 
National security Agency, to have actual or apparent authority to make such an agreement. 

9.6. (U) CORPORATIONS, for purposes of this USSID, are entitles legally recognized as separate 
from the persons who formed, own. or run (hem. CORPORATIONS have the nationality of the nation state 
under whose laws ‘hay were formed. Thus, CORPORATIONS 'ncorporated under UNITED STATES federal 
or state law are U.S. PERSONS. 

9.7. (U) ELECTRONIC SURVEILLANCE means: 

a. In the case of an electronic communication, the acquisition of a nonpubllc communication 
by electronic means without the CONSENT of a person who fs a party to Ills communication. 

b. In the case of a nonelectronic communication, the acquisition of a nonpublic communication 
by etectronic means without the CONSENT of a person who is visibly present at the place of communication. 

c. Tne term ELECTRONIC SURVEILLANCE does not include the use of radio direction finding 
equipment solely to determine the location of a transmilter. 

9.8. FOREIGN COMMUNICATION means a communication that has at least cns 
COMMUNICANT outside of the UNITED STATES, or that is entirely among FOREIGN POWERS or between 
a FOREIGN POWER and officials of a FOREIGN POWER, bul does not Include communications intercepted 
by ELECTRONIC SURVEILLANCE directed at premises in the UNITED STATES used predominantly for 
residential purposes. 

9.9. fU) FOREIGN INTELLIGENCE means information relating to the capabilities, intentions, and 
activities of FOREIGN POWERS, organizations, or persons, and for purposes of this USSID Includes ooih 
positive FOREIGN INTELLIGENCE and counterintelligence. 

9.10. (U) FOREIGN POWER means: 
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a. A foreign government or any component thereof, whether cr not reccqnized by the UNITED 

STATES. 

b. A faction of a foreign nation gr nations, not substantially composed of UNITED STATES 

PERSONS. 

c. An entity that is openly acknowledged by a foreign government or governments to ba 
directed and controlled by such foreign government or governments, 

d. A group engaged in INTERNATIONAL TERRORISM or activities in preparation therefor, 

e. A foreign-based political organization, not substantially composed of UNITED STATES 
PERSONS, or 


I. An entity that is c'irected and controlled by a foreign government or governments. 

9.T1. (U) INTERCEPTION means the acquisition by the USSS through electronic means of a 
nonpubiic communication to 'which it is not an Intended party, and the processing of the contents ol that 
communication into an intelligible form, but does not include the display of signals on visual display devices 
intended to permit the examination of the technical characteristics of the signals without reference to tha 
information cement carried by the signal. 

9.12. (U) INTERNATIONAL TERRORISM means activities that: 

a. Involve violent acts or acts dangerous to human life that are a violation of the criminal I aws 
03 [ f 1 5 UNITED STATES or of any Stale, or that would be a criminal violation if committed within tha iurisdic don 
61 the UNITED STATES or any State, and 

b. Appear to be intended; 


0 ) to intimidate or coerce a civilian population, 

(2) lo influence the policy of a government by intimidation or coercion, or 

t3> to affect the conduct of a government by assassination or kidnapping, and 

c. Occur totally outside the UNITED STATES, or transcend national boundaries in terms oi the 
means by which they are accomplished, the persons they appear intended to coerce or Intimidate, or the 
ic-caue m which their perpetrators operate or seek asylum. 


9.13. (U) PUBLICLY AVAILABLE INFORMATION means information that has been publisher or 
broadcast for general public consumption, is available on request to a member of the general public, has b aen 
seen or heard by a casual observer, oris made available at a meeting open to tha general public. 


9.14. ~fei~ SELE CTION. 
intentional insertion of : 


aoc 


ictivities, means the 
telephone number, P 


into a computer scan dictionary Orrnanuaiscanguidefonhe purpose cf Identify ing 


messages of interest and isolating them for further processing. 
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9.15. (C) SELECTION TERM means (he composite of individual (erms used to eifect or defeat 
SELECTION of particular communications for the purpose of INTERCEPTION. It comprises the entire term 
or series of terms so used, but not any segregate term contained therein, it applies to both electronic and 
manual processing. 

9.16. (U) TARGET, OR TARGETING: Sea COLLECTION. 

9.17. (U) UNITED STATES, when used geographically, includes the 50 states and the District of 
Columbia, Puerto Rico, Guam. American Samoa, the U.S. Virgin Islands, the Northern Mariana Islands, and 
any other territory or possession over which the UNITED STATES exercises sovereignty. 

9.13. -fGf UNITED STATES PERSON: 

a. A citizen ol the UNITED STATES. 

b. An atien lawfully admitted for permanent residence in iha UNITED STATES, 

c. Unincorporated groups and associations a substantial number of the members of which 
constitute a. or b. above, or 

d. CORPORATIONS incorporated in the UNITED STATES, including U.S. flag 
nongovernmental aircraft or vessels, but not including these entities which are openly acknowledged by a 
foreign government or governments to be directed and controlled by them. 

a. The following guidelines apply In determining whether a person is a U.S. PERSON: 

(1 ) a person known Id be currently in the United States will be treated as a U.S. PERSON 
Unless that person is reasonably Identified as an alien who has not been admitted for permanent residence 
or it tne nature of the person's communications or other Indicia in the contents or circumstances of such 
communications give rise to a reasonable be'rei that such person is not a U.S. PERSON. 

{2} A person known tq be currently outside the UNITED STATES, cr whose location is not 
known, will not be treated as a U.S. PERSON unless such person is reasonably identified as such or the 
nature ol the parson's communications or other Indicia in the contents or circumstances of such 
communications give rise to a reasonable belief that such person is a U.S. PERSON, 

(3) A person known to be an atien admitted for permanent residence may be assumed to 
have lost sfaiuS as a U.S. PERSON il the person leaves ilia UNITED STATES and it is known that the person 
is not in compliance with the administrative fcrmabliss provided by taw (8 U.S.C. Section 1203} that enable 
such persons to reenter the UNITED STATES without regard to the provisions ol lav; (hat would otherwise 
restrict an alien's entry Into the UNITED STATES. Tna failure to follow the statutory procedures provides a 
reasonable basis to conclude tnat such a ten has abandoned any intention of maintaining status as a 
permanent resident alien. 

(4) An unincorporated association whose headquarters are located outside the UNITED 
STATES may be presumed nqt to be a U.8. PERSON unless the USSS has Information indicating ‘-bat a 
substantial number of members are citizens of the UNITED STATES or aliens lawfully admitted for permanent 
residence. 
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(5) CORPORATIONS have tha nationality of the nalion-state in which they are 
Incorporated, CORPORATIONS formed under U.S. federal or state faw are thus U.S. persons, even if the 
corporals stack isforsign-awned. TTte only exception set forth above is CORPORATIONS which are Openly 
acknowledged to be directed and controlled by foreign governments. Conversely, CORPORATIONS 
incorporated in foreign countries are not U.S. PERSONS even if that CORPORATION Is a subsidiary of a 
U.S. CORPORATION. 

(6) Nongovernmental ships and aircraft are legal entities and have the nationality of tha 
country In which they are registered. Ships and aircraft liy tha flag and are subject to the law of the>r place 
of registration. 


HANDLE VIA COMINT CHANNELS WUA 

-S ECRET 

16 


TQP SECRET//STLW//HGS/COM1NT// O RCOM/NQFQRM 


APPROVED FOR PUBLIC RELEASE 


TOP SECRET//STLW// H CS/COM1NT//ORCON/NOFO RN- 

TOD GECRET//CTLW//3I//0RC0N/MQE’0RN ~ 

No. OP 2008-0009 


OFFICE OF THE DIRECTOR OF NATIONAL INTELLIGENCE 
OFFICE OF THE INSPECTOR GENERAL 



-fS//NF)- RE VIEW OF THE PARTICIPATION OF THE 
OFFICE OF THE DIRECTOR OF NATIONAL INTELLIGENCE 
IN THE PRESIDENT’S SURVEILLANCE PROGRAM 

July 2, 2009 


ROSLYN A. MAZER 

INSPECTOR GENERAL Copy No. 


BY: 2385835 
CL' 

REASONK^C) , (G) 
DECL 0^120340218 
DRJM?R0M: MI&s§-06, 
3NI COM T-08 


TOP SECRET/ / STLW//CI//ORCOM/MOFORN - 


APPROVED FOR PUBLIC RELEASE 


This page intentionally left blank. 


APPROVED FOR PUBLIC RELEASE 




TOP SECRET / / 3 TLW / / S I / / OReON/ffOFO ft N 


(U) TABLE OF CONTENTS 


PAGE 


I. (U) EXECUTIVE SUMMARY 2 

II. (U) INTRODUCTION 3 

III. (U) SCOPE AND METHODOLOGY 3 

IV. (U) DISCUSSION OF FINDINGS 4 

A. (U) Initial Response by the President and Congress to 4 

the Terrorist Attacks of September 11, 2001 (U) 

B. f FS//STLW// S I//OC/NF) ODNI Role in Preparing Threat 6 

Assessments in Support of the Program 

C (TS//STLW//SI//OC//NF) NCTC Use of the Program to 10 

Support Counterterrorism Analysis 


Support Counterterrorism Analysis 



E. (TS//STLW//GI//OC/NF ) NCTC Role in Identifying Program 13 
Targets or Tasking Collection 

F. ~t S/NF) - ODNI Oversight of the Program 13 

V. (U) CONCLUSION 16 

VI. (U) APPENDIX - STRUCTURE OF THE ODNI - 2005 17 


- TOP ' 3 ECRBT L / , /3TLW//gi/ /ORGQW/ ~ NOFORM 


1 




APPROVED FOR PUBLIC RELEASE 


JECRET//STU 


This page intentionally left blank. 


216 


- TOP SCCRCT//STLW//HCS/COM I MT//ORCOM/WOFORN 



APPROVED FOR PUBLIC RELEASE 


U 'SaiMr 'S9IS'4cSlP&l& U */Q> II lfc=V/alf 0%=?5a)l'4^'S^UOUUU\l U If '4a/l 


TOP 3ECRET / / 5 T LW/ /SI/ /ORCOW/ NOFORCT 


-(S/NF)- REVIEW OF THE PARTICIPATION OF THE 
OFFICE OF THE DIRECTOR OF NATIONAL INTELLIGENCE 
IN THE PRESIDENT’S SURVEILLANCE PROGRAM 


I. (U) EXECUTIVE SUMMARY 

tTS//STLW//3L70C/NF) The Office of Inspector General (OIG), Office of the 
Director of National Intelligence (ODNI), was one of five Intelligence Community 
Inspectors General that conducted a review of their agency’s participation in the 
President’s Surveillance Program (hereafter “the Program”), a top secret National 
Security Agency (NSA) electronic surveillance activity undertaken at the direction of the 
President. The Program became operational on October 4, 2001, three weeks after the 
deadly terrorist attacks of September 11, 2001. The review examined the ODNI’s 
involvement in the Program from the period beginning with the stand-up of the ODNI in 
April 2005 through the termination of the Program in January 2007. 


(TS//STLW//GI//0 C/NT) - The ODNI’s primary role in the Program was the 
preparation of the threat assessments that summarized the al Qaeda terrorist threat to the 
United States and were used to support the periodic reauthorization of the Program. That 
role began in April 2005, shortly after the ODNI stand-up and contemporaneous with the 
arrival of General Michael Hayden as the first Principal Deputy Director of National 
Intelligence (PDDNI). Prior to his ODNI appointment, Hayden was Director of NSA. 

In April 2005, ODNI personnel in the National Counterterrorism Center (NCTC) began 
to prepare the first of 12 Program threat assessments. In coordination with the 
Department of Justice (DOJ), then Director of National Intelligence (DNI) John 
Negroponte or PDDNI Hayden approved 12 ODNI-prepared threat assessments over an 
1 8-month period. Once approved by the DNI or PDDNI, the Program threat assessments 
were reviewed and approved by the Secretary of Defense, and were subsequently used by 
DOJ, NSA, and White House personnel in support of the Program reauthorization. In 
addition to the preparation of die threat assessments, we found that NCTC used Program 
information in producing analytica^iroducLUha^er^iistnbutedtojjemorl^^^^^^ 



(TS//STLW//SI//OC/NT) During the review, we made several related findings 
and observations. We learned that the ODNI usage of Program-derived information in 
ODNI intelligence products was consistent with the standard rules and procedures for 
handling NSA intelligence. We learned that ODNI personnel were not involved in 
no mina tin g specific targets for collectior^hroueMh^Proeran^^Vhile ODNI personnel 
were identified as having regarding the 

Program, we found that those communications were limited in frequency and scope. We 
also found that the ODNI intelligence oversight components — the Civil Liberties 
Protection Officer (CLPO), Office of General Counsel (OGC), and the OIG — had little 
involvement in oversight of the Program and had limited opportunity to participate in 
Program oversight due to delays in ODNI oversight personnel being granted access to the 
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Program and temporary resource limitations attendant to the stand-up of the ODNI. 
Finally, we found that the 2008 amendments to Executive Order 12333 and the current 
ODNI staffing levels provide the ODNI oversight components with sufficient resources 
and authority to fulfill their current oversight responsibilities, assuming timely 
notification. 


IT. (U) INTRODUCTION 

(TS//STLW//SI//OC/NF) The Foreign Intelligence Surveillance Act Amendments 
Act of 2008, Pub L. No. 1 10-261, 122 Stat. 2438 (hereafter “FISA Amendments Act”) 
required the IGs of the DOJ, ODNI, NS A, Department of Defenses (DOD), and any other 
element of the intelligence community that participated in the President’s Surveiltance 
Program to conduct a comprehensive review of the Program. 1 The FISA Amendments 
Act defined the “President’s Surveillance Program” as the “intelligence activity involving 
communications authorized by the President during the period beginning on September 
1 1, 2001, and ending on January 17, 2007, including the program referred to by the 
President in a radio address on December 17, 2005.” In response to this tasking, the IGs 
of the following five agencies were identified as having a role in Program review: DOJ, 
ODNI, NSA, DOD, and the Central Intelligence Agency (CIA). 

- (S//NF) - The participating IGs organized the review in a maimer where each OIG 
conducted a review of its own agency’s involvement in the Program. CIA IG John 
Helgerson was initially designated by the IGs to coordinate the review and oversee the 
preparation of an interim report due within 60 days after the enactment of the Act, and a 
later final report due not later than 1 year after the enactment of the Act. 2 Because of IG 
Helgerson’s recent retirement, DOJ IG Glenn Fine was selected to coordinate the 
preparation of the final report. This report contains the results of the ODNI OIG review. 


ni. (U) SCOPE AND METHODOLOGY 

~ (TS//STLW//SI//OC/NF) We sought to identify the role of the ODNI in 
implementing the Program beginning with the stand-up of the ODNI in April 2005 
through the Program’s termination in January 2007. This review examined the: 

A. Role of the ODNI and its component the National Counterterrorism Center 
(NCTC) in drafting and coordinating the threat assessments that supported the 
periodic reauthorization of the Program; 


1 (S//MF)-Tlie Program is also known within the Intelligence Community by the cover term STELLARWIND. 

The Program is a Top Secret/Sensitive Compartmented Information (SCI) program. 

2 (U) The participating IGs submitted an interim report, dated September 10, 2008, to the Chairman and Ranking 
member of the Senate Select Committee on Intelligence (SSCI) and a revised interim report, dated November 24, 2008, 
to the Chairman and Ranking raemberof the House of Representatives Permanent SelectCommittec on Intelligence 
(HFSCI). 
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B. NCTC’s use of Program information to support counterterrorism analysis; 

C. NCTC’s role in identifying Program targets and tasking Program collection; 



F. Role of the ODNI in providing compliance oversight of the Program. 

(TS//STLW//SI//OC/NF) - During the review, we interviewed 23 current or 
former ODNI officials and employees involved in the Program. The ODNI personnel we 
interviewed were cooperative and helpful. Our interviews included the following ODNI 
senior officials: 

John Negroponte, former Director of National Intelligence 
Michael McConnell, former Director of National Intelligence 
Michael V. Hayden, former Principal Deputy Director of National Intelligence 
Ronald Burgess, former Acting Principal Deputy Director of National Intelligence 
David R. Shedd, Deputy Director of National Intelligence for 
Policy, Plans, and Requirements 
Alexander W. Joel, Civil Liberties Protection Officer 
Edward Maguire, former Inspector General 
Benjamin Powell, former General Counsel 
Corin Stone, Deputy General Counsel and Acting General Counsel 
Joel Brenner, former National Counterintelligence Executive 3 
John Scott Redd, former NCTC Director 
Michael Leiter, NCTC Director 

- (S//NF)- In addition to the interviews noted above, we reviewed Program-related 
documents made available by the NSA OIG, the DOJ OIG, and the ODNI OGC. 

IV. (U) DISCUSSION OF FINDINGS 

- (TO//STLW//3I//OC/NI f 3~ The following discussion contains our findings 
regarding the topics identified above. First, we briefly describe the terrorist attacks of 
September 1 1, 2001, and the initial government response to the attacks, including the 
authorization of the President’s Surveillance Program. Next, we discuss the ODNI and 
NCTC role in implementing the Program. Finally, we set forth our conclusions and 
observations. 

A. (U) Initial Response by the President and Congress 
to the Terrorist Attacks of September 11, 2001 

(U) The devastating al Qaeda terrorist attacks against the United States quickly 
triggered an unprecedented military and intelligence community response to protect the 


3 (U) Brenner was the NSA Inspector General before joining the ODNI. 
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country from additional attacks. The following quote describes the initial terrorist attacks 
and the intended al Qaeda goal to deliver a decapitating strike against our political 
institutions. 

(U) On September 1 1, 2001, the al Qaeda terrorist network launched a set of 
coordinated attach along the East Coast of the United States. Four commercial 
airliners, each carefully selected to be fully loaded with jet fuel for a 
transcontinental flight, were hijacked by al Qaeda operatives. Two of the jetliners 
were targeted at the Nation’s financial center in New York and were deliberately 
flown into the Twin Towers of the World Trade Center. The third was targeted at 
the headquarters of the Nation’s Armed Forces, the Pentagon. The fourth was 
apparently headed toward Washington, D.C., when passengers struggled with the 
hijackers and the plane crashed in Shanksville, Pennsylvania. The intended target 
of this fourth jetliner was evidently the White House or the Capitol, strongly 
suggesting that its intended mission was to strike a decapitation blow on the 
Government of the United States — to kill the President, the Vice President, or 
Members of Congress. The attacks of September 1 l lh resulted in approximately 
3,000 deaths — the highest single-day death toll from hostile foreign attacks in the 
Nation’s history. 4 

(U) On September 14, 2001, in response to the attacks, the President issued a 
Declaration of National Emergency by Reason of Certain Terrorist Attacks stating that 
“(a) national emergency exists by reason of the terrorist attacks at the World Trade 
Center, New York, New York, and the Pentagon, and continuing immediate threat of 
further attacks on the United States.” 5 

(U) On September 18, 2001, by an overwhelming majority in both the Senate 
and House of Representatives, a joint resolution was passed that authorized the use of 
United States military force against those responsible for the terrorist attacks launched 
against the United States. The joint resolution, also known as the Authorization for Use 
of Military Force (AUMF), is often cited by White House and DOJ officials as one of the 
principal legal authorities upon which the Program is based. In relevant part, the AUMF 
provides: 6 

(a) IN GENERAL - That the President is authorized to use all 
necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, 
committed or aided the terrorist attacks that occurred on September 
1 1, 2001, or harbored such organization or persons, in order to 


(U) This summary of the events of September 1 1, 2001, was prepared by DOJ personnel and is set forth in the 
unclassified DOJ “White Paper" entitled Legal Authorities Supporting the Activities of the National Security Agency 
Described by the President, dated January 19, 2006. 

5 (U) Proclamation 7463, 66 Fed. Reg. No. 181, September L4, 2001 . 

6 (U) Authorization for Use of Military Force, Section 2(a), Pub. L. No. 17040, 1 15 Stat. 224, September 18, 2001. 
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prevent any future acts of international terrorism against the United 

States by such nations, organizations or persons. 

(TS//STLW//GI//OC/Nr) ~ On October 4, 2001, three days before the start of overt 
military action against the al Qaeda and Taliban terrorist camps, the President authorized 
the Secretary of Defense to implement the President’s Surveillance Program. 7 The 
Program, a closely held top-secret NS A electronic surveillance project, authorized the 
Secretary of Defense to employ within the United States the capabilities of the DOD, 
including but not limited to the signals intelligence capabilities of the NSA, to collect 
international terrorism-related foreign intelligence information under certain specified 
circumstances. Each Program reauthorization was supported by a written threat 
assessment, approved by a senior Intelligence Community official, that described the 
threat of a terrorist attack against the United States. 

(U) On October 7, 2001, in a national television broadcast, the President 
announced the start of military operations against al Qaeda and Taliban terrorist camps in 
Afghanistan. 3 

(TS//3TLW//SI//OC/NF) - On April 22, 2005, the ODNI began operations as the 
newest member of the Intelligence Community. The ODNI was created, in part, in 
response to the findings of the Independent National Commission on Terrorist Attacks 
Upon the United States (hereafter 9/1 1 Commission) that recommended the creation of a 
national “Director of National Intelligence” to oversee and coordinate the planning, 
policy, and budgets of the Intelligence Community. 9 In late April 2005, ODNI personnel 
began to prepare the threat assessments used in the periodic reauthorization of the 
Program. In June 2005, ODNI officials began to approve the threat assessments. 

B. (TS//STLW//SI//0 C/NF ) ODNI Role in Preparing Threat Assessments 
in Support of the Program Reauthorizations 

(TS//STLW//S1//OC/NF) Prior to the ODNI’s involvement in the Program, the 
Program was periodically reauthorized approximately every 30 to 45 days pursuant to a 
reauthorization process overseen by DO J, NSA, and White House personnel. Each 
reauthorization relied, in part, on a written threat assessment approved by a senior 
Intelligence Community official that described the current threat of a terrorist attack 
against the United States and contained the approving official’s recommendation 
regarding the need to reauthorize the Program. Before the ODNI’s involvement in the 


7 (TS//STLW//S I//OCVNF) The NSA materials we reviewed identified October 4, 200 1 , as the date of the first Program 
authorization. 

8 (U) The CNN.com webpage article entitled President announces opening of attack, dated, October 7, 200 1 , provides 
a summary of the President's announcement and describes the national television broadcast 

9 (U) While the Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA) that created the ODNI was 
signed by the President on December 17, 2004, the actual ODNI stand-up occurred months later. The official ODNI 
history, A Brief History of the ODNI 's Founding sets April 22, 2005, as the date when the ODNI commenced 
operations. 
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Program, every threat assessment prepared by the Intelligence Community in support of 
the Program reauthorization identified the threat of a terrorist attack against the United 
States and recommended that the Program be reauthorized. Accordingly, the Program 
was regularly reauthorized during the approximately 3-year period prior to the 
involvement of the ODNI. During that period, the Director of Central Intelligence or his 
designee approved 3 1 threat assessments in support of the reauthorization of the Program. 

(TS//ST LW//SI//OC/NF) In reviewing the circumstances that led to the decision 
to transfer responsibility for preparing the Program threat assessments to the ODNI, we 
found that the ODNI does not have identifiable records regarding that decision. Senior 
ODNI officials involved with the Program told us that after the merger of the Terrorist 
Threat Integration Center (TTIC) into the NCTC, and the later incorporation of NCTC 
into the ODNI, it made sense for the ODNI to take responsibility for preparing the 
Program threat assessments as both TTIC and NCTC previously handled that task. 

Former PDDNI Hayden told us that the primary reason that the ODNI become involved 
in the Program was the statutory creation of the new DNT position as the senior 
Intelligence Community advisor to the President. When Ambassador Negroponte was 
confirmed as the first DNI, Hayden and other senior intelligence officials believed that 
DNI Negroponte, as the President’s new senior intelligence advisor, should make the 
Intelligence Community’s recommendation to the President regarding the need to renew 
the Program. Hayden commented that the new DNI’s involvement in this important 
intelligence program enhanced the DNI’s role as the leader of the Intelligence 
Community and gave immediate credibility to the ODNI as a new intelligence agency. 

— (TS//STLW//5I//OC/NF) Once the ODNI became involved in the Program, the 
preparation and approval of the threat assessments became the ODNI’s primary Program 
role. 10 Beginning in April 2005, and continuing at about 30 to 45 day intervals until the 
Program’s termination in January 2007, ODNI personnel prepared and approved 12 
written threat assessments in support of the periodic reauthorization of the Program. We 
found that the ODNI threat assessments were drafted by experienced NCTC personnel 
who prepared the documents following an established DOJ format used in earlier 
Program reauthorizations. NCTC analysts prepared the threat assessments in a 
memorandum format, usually 12 to 14 pages in length. Senior ODNI and NCTC officials 
told us that each threat assessment was intended to set forth the ODNI’s view regarding 
the current threat of an al Qaeda attack against the United States and to provide the DNI’s 
recommendation whether to continue the Program. NCTC personnel involved in 
preparing the threat assessments told us that the danger of a terrorist attack described in 
the threat assessments was sobering and “scary,” resulting in the threat assessments 
becoming known by ODNI and Intelligence Community personnel involved in the 
Program as the “scary memos.” 


D (T3//3TLW//QI//OC/MF) The joint interim report prepared by the participating IGs notified congressional 
oversight committees that the review would examine the ODNt’s involvement in preparing “threat assessments and 
legal certifications" submitted in support of the Program. Because we did not identify any ODNI officials executing a 
legal certification, we treated our review of the legal certifications to be the same as the review of the threat 
assessments. The Attorney General made legal certifications in support of the Program that are addressed in the DOJ 
OIG report. 


top OEcn& ' &// - s i PLW/ - /g i / /oReew/woroRN 7 


TO P SCCRCT//STLW//I I CS/COM I MT/ZORCON/NOFORM 



APPROVED FOR PUBLIC RELEASE 


TOP SECRET/ /3TLW//GI//0RCQN/N0F0RM 

(TS//STLW//SI//OC/NF) During interviews, ODNT personnel said they were 
aware that the threat assessments were relied upon by DOJ and the White House as the 
basis for continuing the Program and further understood that if a threat assessment 
identified a threat against the United States, the Program was likely to be reauthorized. 
NCTC analysts also said that on a less frequent basis they prepared a related document 
that set forth a list of al Qaeda-affiliated groups that they understood were targets of the 
Program. Both the threat assessments and the less frequent list of al Qaeda-affiliated 
groups underwent the same ODNI approval process. 

(TS//STLW//SL//QC/NP) We examined the ODNI process for preparing the 
Program documents, particularly the threat assessments, and found that the documents 
were drafted by experienced NCTC analysts under the supervision of the NCTC Director 
and his management staff, who were ultimately responsible for the accuracy of the 
information in the documents. We determined that the ODNI threat assessments were 
prepared using evaluated intelligence information chosen from a wide-variety of 
Intelligence Community sources. ODNI personnel told us that during the period when 
the ODNI prepared the threat assessments, the Intelligence Community had access to 
fully evaluated intelligence that readily supported the ODNI assessments that al Qaeda 
terrorists remained a significant threat to the United States. 

(TS//STLW//SI//OC/NF)- Once the ODNI threat assessments were approved 
within NCTC and by the NCTC Director, the documents were forwarded through an 
established approval chain to senior ODNI personnel who independently satisfied 
themselves that the documents were accurate, properly prepared, and in the appropriate 
format. Throughout the ODNI preparation and approval process, the threat assessments 
were also subject to varying degrees of review and comment by DOJ and OGC attorneys, 
including then General Counsel Benjamin Powell and Deputy General Counsel Corin 
Stone. Powell said his review of the threat assessments was not a legal review, but was 
focused on spotting issues that might merit further review or analysis. Powell said he 
relied on DOJ to conduct the legal review. Once the draft threat assessments were 
subjected to this systematic and multi-layered management and legal review, the 
documents were provided to the DNI or PDDNI for consideration and, if appropriate, 
approval. Overall, we found the process used by the ODNI to prepare and obtain 
approval of the threat assessments was straightforward, reasonable, and consistent with 
the preparation of other documents requiring DNI or PDDNI approval. 

(TS//STLW//SI//OC/NF) Negroponte told us that because of time-sensitive 
issues present in 2005 relating to the ongoing ODNI start-up as a new agency and other 
Intelligence Community matters requiring his attention, he tasked his deputy, then 
PDDNI Hayden, to oversee the ODNI approval of the threat assessments and related 
documents. Negroponte told us that when making this decision, he was aware of 
Hayden’s prior experience with the Program during Hayden’s earlier assignment as 
Director of NSA. In June 2005, shortly after his arrival at ODNI, Hayden received and 
approved the first ODNI threat assessment. Hayden later approved the next six ODNI 
threat assessments. After Hayden left the ODNI in May 2006 to become Director of 
CIA, Negroponte approved the next five ODNI threat assessments, including a December 
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2006 tlireat assessment used in the final reauthorization of the Program. In total, 
Negroponte and Hayden approved 12 ODNI threat assessments prepared in support of the 
Program reauthorizations. 

(TS//STLW//SI//OC/NF)" In discussing the ODNI process used to prepare and 
approve the tlireat assessments, Negroponte told us he was “extremely satisfied” with the 
quality and content of the threat assessments provided for his approval. He did not recall 
any inaccuracies or problems relating to preparation of the ODNI threat assessments. 
Negroponte said the al Qaeda threat information described in the Program threat 
assessments was consistent with the terrorism tlireat information found in The President's 
Daily Briefing and other senior-level Intelligence Community products he had read. 
Hayden had a similar view. Negroponte and Hayden separately told us that when they 
approved the threat assessments, credible intelligence was readily available to the 
Intelligence Community that demonstrated the ongoing and dangerous al Qaeda terrorist 
threat to the United States. Similarly, Negroponte and Hayden each told us that the 
nature and scope of the al Qaeda terrorist threat to the United States was well 
documented and easily supported the ODNI threat assessments used in the Program 
reauthorizations. 

~ (T3//5TLW//8I//OC/NF) - Because of questions raised in the media about the 
legal basis for the Program, we asked the ODNI personnel involved in the preparation or 
approval of the threat assessments about their concerns, if any, regarding the legal basis 
for the Program. We found that ODNI personnel involved in the Program generally 
understood that the Program had been in operation for several years and was approved by 
senior Intelligence Community and DOJ officials. During our interviews, ODNI officials 
told us they were satisfied with the legal basis for the Program, primarily because of their 
knowledge that the Attorney General and senior DOJ attorneys had personally approved 
the Program and remained directly involved in the Program reauthorization process. We 
did not identify any ODNI personnel who believed that the program was unlawful. 

~ (T3//3T LW//GI//OC/NI 7 ) Former ODNI General Counsel Powell told us that after 
his Program briefings in early 2006, he had questions regarding the DOJ description of 
the legal authority for the Program but lacked the time to conduct his own legal review of 
the issue given the many time-sensitive ODNI legal issues that required his attention. 
Powell said he understood the rationale of DOJ’s legal opinion that the Program was 
lawful and described the DOJ opinion as a “deeply complex issue” with “legal 
scholarship on both sides.” Powell said he recognized that he was a latecomer to a 
complex legal issue that was previously and continuously approved by DOJ, personally 
supported by the Attorney General, and was being transitioned to judicial oversight — an 
idea he strongly supported. Powell said he relied on the DOJ legal opinion regarding the 
Program and directed his efforts to supporting the Program’s transition to judicial 
oversight under traditional FISA, the 2007 Protect America Act, and the subsequent FISA 
Amendments Act of 2008. 


11 (TS//STLW//SI//OC/NF) The DNIand PDDNI together approved 12 of the 43 tlireat assessments used in support 
of the Program reauthorizations. CIA officials approved the other 3 1 threat assessments. 
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~ ( : FS//STLW//SI//OC/I | i rF) Negroponte recalled having regular contact with senior 
NSA and DOJ officials who raised no legal concerns to him about the Program. He said 
he remembered attending a Program-related meeting that included members of the FISA 
Court who did not raise any legal concerns to him about the authority for the Program 
and seemed generally supportive of the Program. Negroponte also recalled attending 
meetings in which the Program was briefed to congressional leadership who not did raise 
legal concerns to him. Overall, the direct involvement of DOJ and other senior 
Intelligence Community officials in the Program resulted in Negroponte and other ODNI 
personnel having few, if any, concerns about the legal basis for the Program. 


C. t TS//STL W//SI//0 C/NF) NCTC Use of Program Information to Support 
Counterterrorism Analysis 

(TS//STLW//SI//OC/NF) - The Program information was closely held within the 
ODNI and was made available to no more than 15 NCTC analysts for review and, if 
appropriate, use in preparing NCTC analytical products. 12 Generally, the NCTC analysts 
approved for access r eceived the Program information in the form of finished NSA 
intelligence products.1 



|The NCTC analysts told us they received training regarding proper 
handling of NSA intelligence. They said they handled the NSA intelligence, including 
Program information, consistent with the standard rules and procedures for handling NSA 
intelligence information, including the minimization of U.S. person identities. 

(TS//STLW//SI//OC/NF - ) ■ Hayden told us that during his tenure as Director of 
NSA, he sought to disseminateasmuchProgram information as possible to the 
Intelligence Community 



(TS//STLW//SI//OC/] > >n7) - During our review, NCTC analysts told us they often 
did not know if the NSA intelligence available to them was derived from the Program. 



1 2 (TS//STLW//GI//QC/Nr )' Hie number of NCTC analysts read into the Program ranged from 5 to 15 analysts. 
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knew that a particular NSA intelligence product was derived from the Program, the 
analysts said they reviewed the Program information in the same manner as other NSA 
intelligence products and, if appropriate, incorporated the Program information into 
analytical products being prepared for the DNI and other senior intelligence officials. 
They identified the President 's Terrorism Threat Report and the Senior Executive 
Terrorism Report as examples of the types of finished intelligence products that would, at 
times, contain Program information. 


(TS//STLW//SI//OC/NF) " NCTC analysts with Program access said they had 
broad access to a wide variety of high quality and fully evaluated terrorism related 
intelligence, hr particular, NCTC analysts told us that by virtue of their NCTC 
assignments, they had access to some of the most sensitive and valuable terrorism 
intelligence available to the Intelligence Community. NCTC analysts characterized the 
Program information as being a useful tool, but also noted that the Program information 
was only one of several valuable sources of information available to them from numerous 
collection sources and methods. During interviews, NCTC analysts and other ODNI 
personnel described the Program information as “one tool in the tool box,” “one arrow in 
the quiver,” or in other similar phrases to connote that the Program information was not 
of greater value than other sources of intelligence. The NCTC analysts we interviewed 
said they could not identify specific examples where the Program information provided 
what they considered time-sensitive or actionable intelligence, but they generally recalled 
attending meet 



The NCTC analysts uniformly told us that during 
the period when NCTC prepared the threat assessment memoranda, the intelligence 
demonstrating the al Qaeda threat to the United States was overwhelming and readily 
available to the Intelligence Community. 


(TS//STLW//SI//QC/NF) . When asked about the value of the Program, Hayden 
said “without the Program as a skirmish line you wouldn’t know what you don’t know.” 
He explained that by using the Program to look at a “quadrant of communications” the 
Intelligence Community was able to assess the threat arising from those communications, 
which allowed Intelligence Community leaders to make valuable judgments regarding the 
allocation of national security resources. He said looking at the terrorist threat in this 
manner was similar to soldiers on a combat patrol who look in all directions for the threat 
and assign resources based on what they learn. Hayden said that NSA General Counsel 
Vito Potenza often described the Program as an “early warning system” for terrorist 
threats, which Hayden thought was an accurate description of the Program. Hayden told 
us the Program was extremel y valuable in nrotecfinv the Uniter! States from an al Qae da 
terrorist attack. Hayden cited 
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E. (TS//S - TIiW//SI//QC/NF) No NCTC Role in Identifying Program Targets 
and Tasking Collection 


(TS/ /STL W//SL70 C/N F) We did not identify any information that indicated that 
ODNI or NCTC personnel were involved in identifying or nominating targets for 
collection within the Program. ODNI personnel told us that ODNI and NCTC are non- 
operational elements of the Intelligence Community and were not involved in nominating 
targets for Program collection. 

F. (S/NF) ODNI Oversight of the Program 

- (TS//STL W//SLVQC/NF) We examined the role of the ODNI oversight 
components — CLPO, OIG, and OGC — in providing compliance oversight for the 
Program. We found that while the Program was subject to oversight by the NSA OIG, 
the ODNI oversight components had a limited role in providing oversight for the 
Program. During the review, we learned that within the first year of the Program, then 
NSA Director Hayden obtained White House approval allowing the NSA IG and 
designated NSA OIG officials to be read into the Program to provide compliance 
oversight for the Program. In furtherance of the NSA oversight program, the NSA IG 
provided compliance reports and briefings to the NSA Director, NSA General Counsel, 
and cleared White House personnel, including the Counsel to the President. 16 

(TS//STLW//SI//OC/NF) • In reviewing the ODNI oversight role regarding the 
Program, we found that the ODNI oversight components had limited involvement in 
oversight of the Program. We found that the opportunity for the ODNI to participate in 
Program oversight was limited by the fact that ODNT oversight personnel were not 



(S//MF)- According to the General Counsel to the President’s Intelligence Oversight Board (IOB), the IOB members 
and staff were not read into the Program and did not receive compliance reports from the NSA IG. 
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granted timely access to the Program by the White House personnel responsible for 
approving access. In addition, we found that the newly formed ODNI oversight offices 
were in varying stages of agency stand-up and lacked the necessary experienced staff and 
resources to effectively participate in oversight of the Program. 

(T3//3TLW//3I//OC/NF) Por example, General Counsel Powell received 
Program access after his arrival in January 2006, but his predecessor, then Acting 
General Counsel Corin Stone, was not read into the Program until a few days before 
Powell in January 2006, several months after the Program became operational within 
ODNI and only after she had read about the Program in a December 2005 newspaper 
article. 17 Similarly, CLPO Alexander Joel, who is responsible for reviewing the privacy 
and civil liberties implications of intelligence activities, requested but did not receive 
Program access until October 2006, shortly before the Program terminated. 18 Joel told us 
thatNegroponte and Hayden supported his request for Program access, but White House 
staff delayed approval for several months. Joel said that while waiting for approval of his 
Program access, Hayden gave him some insight about the Program that did not require 
the disclosure of compartmented information. Joel found this information helpful in 
p lannin g his later review. Finally, then ODNI Inspector General Edward Maguire and 
his oversight staff did not obtain Program access until 2008, long after the Program had 
terminated. 19 

(T3//3TLW//SI//Q C/NF) Once read into the Program, Powell and Joel were 
provided with reasonable access to NSA compliance reports and briefings relating to the 
NSA OIG oversight program. Powell told us that he was satisfied that the NSA IG 
provided a reasonable degree of Program oversight. Similarly, Joel said he believed that 
he had received full disclosure regarding the NSA oversight program and found the NSA 
oversight effort to be reasonable. 

(TS//STLW//SI//OC/NF) We also learned that the members of the President’s 
Privacy and Civil Liberties Oversight Board (PCLOB) reviewed the Program, in part, in 
association with Joel. 70 The PCLOB review was contemporaneous with Joel’s review 


17 (U//FOUO) Powell was appointed General Counsel in January 2006 and served in that position as a recess 
appointment until his Senate confirmation in April 2006. Prior to his appointment, Powell was an Associate Counsel to 
the President and Special Assistant to the President where he worked on initiatives related to the Intelligence 
Community. However, Powell was not read into the Program while serving at the White House. 

18 (U/ /FOUO) Joel is the Civil Liberties Protection Officer (CLPO) with the responsibility for ensuring that the 
protection of privacy and civil liberties is incorporated in the policies and procedures of the Intelligence Community. 
The CLPO responsibilities are set forth in the Section 103d of Intelligence Reform and Terrorism Prevention Act of 
2004. 

* ? (S//MF) -While OIG personnel were not read into the Program until 2008, OIG officials were alerted to the existence 
of the NSA collection program through a December 2005 newspaper report Shortly after that report, the NSA IG told 
ODNt OIG officials that the NSA OIG was conducting oversight of that NSA program. PDDNI Hayden also told IG 
Maguire that the NSA program was subject to NSA OIG oversight 

20 (U) The PCLOB was created by the Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA), which 
requires the Board to “ensure that concerns with respect to privacy and civil liberties are appropriately considered in the 
implementation of laws, regulations, and executive branch policies related to efforts to protect the Nation against 
terrorism (P.L. 108-458,2004). 
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and resulted in an independent and generally favorable finding regarding the NSA 
implementation of the Program. After the PCLOB review, a PCLOB board member 
published an editorial article, in part, quoted below, that summarized his observations 
regarding the NSA effort in implementing the Program. 

There were times, including when the Board was "read into” and given 
complete access to the operation of the Terrorist Surveillance Program that 
I wondered whether the individuals doing this difficult job on behalf of all 
of us were not being too careful, too concerned, about going over the 
privacy and liberties lines — so concerned, with so many internal checks 
and balances, that they could miss catching or preventing the bad guys 
from another attack. And I remember walking out of these briefing 
sessions in some dark and super-secret agency with the thought: I wish the 
American people could meet these people and observe what they are 
doing. 21 

- (S//NT) In sum, the ODNI oversight components had limited and belated 
involvement in the oversight of the Program. However, once read into the Program, 
Powell and Joel determined that the Program was subject to reasonable oversight by the 
NSA OIG. Moreover, the initial White House delay in granting ODNI oversight 
personnel access to the Program occurred prior to the 2008 revision to Executive Order 
(EO) 12333, which expressly grants ODNI oversight components broad access to any 
information necessary to performing their oversight duties. In particular, EO 12333 
provides in relevant part that: 

Section 1.6 Heads of Elements of the Intelligence Community. The heads 
of elements of the Intelligence Community shall: 

(h) Ensure that the inspectors general, general counsels, and agency 
officials responsible for privacy and civil liberties protection for then- 
respective organizations have access to any information or intelligence 
necessary to perform their duties'. 

(TS//5TLW//SI//OC/NF) EO 12333, as amended, clarifies and strengthens the 
ODNI’s ability to provide compliance oversight. In light of the recent change to EO 
12333, and with current staffing, we believe that ODNI’s oversight components have 
sufficient resources and authority to perform their responsibilities to conduct oversight of 
closely held intelligence activities, assuming timely notification. 


(U) Tlie quote is taken from a May 5, 2007, article by former PCLOB member Lanny Davis, entitled, “Why l 
Resigned From The President 's Privacy and Civil Liberties Oversight Board - And Where We Go Fivm Here. " The 
article was published on webpage of The Huffington Post, www.huffingtonpost.com. 
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V. (U) CONCLUSION 

(TS//STL W//3I//0 C/NT) ~ We found that the ODNI’s primary role in the Program 
was the preparation of 12 ODNI threat assessments approved by the DNI or PDDNI for 
use in the Program reauthorizations. The ODNI-prepared threat assessments set forth the 
ODNI’s view regarding the existing threat of an al Qaeda terrorist attack against the 
United States and provided the DNI’s recommendation regarding the need to reauthorize 
the Program. We found that the ODNI threat assessments were drafted by experienced 
NCTC personnel under the supervision of knowledgeable NCTC supervisors. We noted 
that the threat assessments were subject to review by OGC and DOJ attorneys before 
approval. Additionally, we found that the process used by the ODNI to prepare and 
obtain approval of the threat assessments was straightforward, reasonable, and consistent 
with the preparation of other documents requiring DNI approval. Overall, we found the 
ODNI process for the preparation and approval of the threat assessments was responsible 
and effective. 

(TS//STLW//SI//OC/NF )— W e also found that the ODNI oversight components 
played a limited role in oversight of the Program. The limited ODNI oversight role was 
due to delays in obtaining Program access for ODNI oversight personnel and to 
temporary resource limitations related to the stand-up of the agency. However, we 
believe that the 2008 amendments to EO 12333 and improved staffing levels provide the 
ODNI oversight components with sufficient resources and authority to fulfill their current 
oversight responsibilities, assuming timely notification. 


TOP SECRET/ / 3TLIJ//3 1 / /ORCO t J/NOFOR W 


16 


APPROVED FOR PUBLIC RELEASE 


This page intentionally left blank. 





APPROVED FOR PUBLIC RELEASE 



APPROVED FOR PUBLIC RELEASE 


L 

n 

n 



Prepared by the 
Offices of Inspectors General 

of THE 

Department of Defense 
Department of Justice 
Central Intelligence Agency 
National Security Agency 
Office of the Director of National Intelligence 

(! ) Annex to the Report on the 
President’s Surveillance Program 

Report No. 2009-0013-AS 
Volume II 





(U) ANNEX TO THE REPORT ON THE 
PRESIDENTS SURVEILLANCE PROGRAM 


VOLUME III 
10 July 2009 





C ^TtU iC.S' ;CV 



jp'T 

„£mC 1 

rVS|pJ 




I 


Prepared by the 
Offices of Inspectors General 
of THE 

Department of Defense 
Department of Justice 
Central Intelligence Agency 
National Security Agency 
Office of the Director of National Intelligence 


Special Warning 

The report contains compartmented, classified material and no 
secondary distribution may be made without prior consent of the 
participating Inspectors General Improper disclosure of this 
report may result in criminal, civil, or administrative penalties. 


Report No. 2009-0013-AS 




l ■ 7v\ ilN rfmJ »X¥1 m Hit ♦/« 



APPROVED FOR PUBLIC RELEASE 

[ 

t 

'! 

I 

1 

l 


:! 


, 


•f 



APPROVED FOR PUBLIC RELEASE 



U.S. Department of Justice 

Office of the Inspector General 


A Review of the Department of Justice’s 
Involvement with the 
President’s Surveillance Program (U) 



Department of Justice 
Office of the Inspector General 
Oversight and Review Division 

July 2009 



APPROVED FOR PUBLIC RELEASE 



APPROVED FOR PUBLIC RELEASE 

TOP SECRET/ /STLW//HCS/ S I/ /ORCON/N0FORM 

TABLE OF CONTENTS 

CHAPTER ONE: INTRODUCTION (U) 1 

I. Methodology of OIG Review (U) 3 

II. Organization of this Report (U) 5 

CHAPTER TWO: LEGAL AUTHORITIES (U) 7 

I. Constitutional, Statutory, and Executive Order Authorities (U) 7 

A. Article II, Section 2 of the Constitution (U) 7 

B. The Fourth Amendment (U) 7 

C. The Foreign Intelligence Surveillance Act (FISA) (U) 8 

1 . Overview of FISA (U) 8 

2. FISA Applications and Orders (U) 10 

3. FISA Court (U) 11 

D. Authorization for Use of Military Force (U) 12 

E. Executive Order 12333 (U) 13 

II. Presidential Authorizations (U) 14 

A. Types of Collection Authorized (S//N P ) - 15 

B. Findings and Primary Authorities (U) 16 

C. The Reauthorization Process (U) 16 

D. Approval “as to form and legality” (U) 17 

CHAPTER THREE: INCEPTION AND EARLY OPERATION OF STELLAR 

WIND (SEPTEMBER 2001 THROUGH APRIL 2003) (S//NF) r . 19 

I. Inception of the Stellar Wind Program (U//-F QUO) 19 

A. The National Security Agency (U) 19 

B. Implementation of the Program (September 2001 through 

November 2001) (S//NF) 20 

1. Pre-Stellar Wind Office of Legal Counsel Legal 

Memoranda (U) 23 

2. Presidential Authorization of October 4, 2001 

(TS//SI//NF) 28 

i 

TOP SECRET/ / - BTLW/ /MC6/BI/ /ORCON/NOFORN 



APPROVED FOR PUBLIC RELEASE 

TOP SECRET/ /STLW//HCS/3I/ /ORCOW/WOFORW 

C. Presidential Authorization is Revised and the Office of Legal 
Counsel Issues Legal Memoranda in Support of the Program 
(November 2001 through January 2002) 

(TS//STLW//SI//OC/NF) r . 31 

1. Presidential Authorization of November 2, 2001 

(TS//SI//NF). 31 

2. Yoo Drafts Office of Legal Counsel Memorandum 
Addressing Legality of Stellar Wind 

-fP S//3TLW//0I/ /OC/NF).. 33 

3. Additional Presidential Authorizations (U) 38 

4. Subsequent Yoo Opinions (U) 39 

5. Yoo’s Communications with the White House (U) 40 

6. Gonzales’s View of the Department’s Role in 

Authorizing the Stellar Wind Program - (S//NF) r. 41 

IL NSA’s Implementation of the Stellar Wind Program (U/ /FQUQ ) 42 

A. Implementation of Stellar Wind (U / / FQUQ) 42 

1. Basket 1 - Telephone and E-Mail Content Collection 

(TS / / STLW ■ / / SI/ / OC/NF) 44 

2. Basket 2 - Telephony Meta Data Collection 

(TS/ / STLW / / SI / / OC/ NF) 48 

3. Basket 3 - E-Mail Meta Data Collection 

-(- TS/ / STLW/ / SI/ / OC/NF) 51 

B. NSA Process for Analyzing Information Collected Under 

Stellar Wind (3//NF) 52 

1. Basket 1: Content tasking, Analysis, and 

Dissemination - (TS//STLW/ /SI//OC/NF). 52 

2. Baskets 2 and 3: Telephony and E-Mail Meta Data 
Queries, Analysis, and Dissemination 

~ (T0/ /STLW/ /SI/ /OC/NF).. 54 

III. FBI’s Early Participation in the Stellar Wind Program (S/ /NP ) 58 

A. FBI Director First Informed of Stellar Wind Program 

(U/ /FOUO ) 59 

B. | 

| 59 

C. FBI Begins to Receive and Disseminate Stellar Wind 

“Tippers” (3//NF j ^ 63 

1. FBI Initiates^^^H|^^^^^^S//NFK i ^ iiii ^.. 63 

2. FBI Field Offices’ Responseto|f|m^^^^B^eads 

(S/ /N F)— 67 

ii 


■ SQg- S ECRST/ /STLW/ /MCS/SK/ / Q RCON / N Q F Q iRM 


APPROVED FOR PUBLIC RELEASE 

TOP SEC R ET/ /STLW//HCS/8I/ /ORCON/NOFORN 


IV. 


3. FBI’s Efforts to Track Stellar Wind Tippers air 
Executive Management on Status of” 
Leads ~( S//NF). 




69 


Justice Department Office of Intelligence Policy and Review’s (OIPR) 


and FISA Court’s Early Role in Stellar Wind 

(TS/ / STLW/ / SI / / OC/ NF) 70 

A. Overview of OIPR (U) 71 

B. OIPR Counsel Learns of Stellar Wind Program (U/ /-FOUO) .... 71 

C. FISA Court is Informed of Stellar Wind (TS//SI/ /NF) 74 

D. OIPR Implements “Scrubbing” Procedures for Stellar Wind 
Information in International Terrorism FISA Applications 

(TS/ / STLW '/ / SI//OC/N F ) 78 

1. Initial Scrubbing Procedures -( TS/ /SI/ /NF) . 79 

2. Complications with Scrubbing Procedures 

(TS//SI//NFH - . 81 

E. Judge Kollar-Kotelly Succeeds Judge Lamberth as FISA 

Court Presiding Judge (U) 83 

1. Judge Kollar-Kotelly Modifies OIPR Scrubbing 

Procedures -(T S/7 -S I - / -/- N - F) 83 

2. OIPR implements Judge Kollar-Kotelly’s Scrubbing 

Procedure (TS//SI//NF) 85 


V. FBI Initiates Measures to Improve the Management of 

Stellar Wind Information ~(S/ /NF) 88 

A. CAU Acting Unit Chief Evaluates FBI Response to 

Stellar Wind ~ (S//NF). 89 

B. FBHncreases Cooperation with NSA and Initiates 

(Project to Manage Stellar Wind Information 
(TS / / STLW/ / SI / / OC/ NF) 90 

C. FBI Assigns CAU Personnel to NSA on Full-Time Basis 

(S//NF ) 93 

VI. OIG Analysis (U) 94 

CHAPTER FOUR: LEGAL REASSESSMENT OF STELLAR WIND 

(MAY 2003 THROUGH MAY 2004) -(T S//SI//NF) 99 

I. Justice Department Reassesses Legality of Stellar Wind Program 

(TS//SI//NF )- 99 

A. Overview of Office of Legal Counsel (U) 99 


iii 

TOP SECRET/ /STLW/ /HCS/SI//ORCOPI/NOFOgm 


APPROVED FOR PUBLIC RELEASE 


TOP SECRET/ / S TLW/ /IICS/ 01/ / ORCON/NOFOR f T 


B. 


C. 


D. 


Personnel Changes within Office of Legal Counsel (U) 100 

1. Yoo’s Role in the Program (October 2001 through 

May 2003) (U) 100 

2. Philbin Replaces Yoo (U) 103 

3. Initial 104 

4. Problems withl 

(TS / / STLW/ / 106 

5. Other Collection Concerns - (S/ /NF) 108 

6. Decision to Draft New OLC Memorandum (U) 108 


Reassessment of Legal Rationale for the Program 
■ fT0//0I//NP) 109 

1. Goldsmith Becomes OLC Assistant Attorney 

General (U) 109 

2. NSA Denied Access to OLC Memoranda (U / / - FOUQ ) ..111 

3. Goldsmith Joins Effort to Reassess Legal Basis for 

the Program - (TS/ / SI / / NF) 112 

4. AUMF Become^jh^Pnrnarv Legal Rationale 


[3 


Program ■ ■■ (TS / / STLW/ / SI/ / OC/ NF) 113 

5. Office of Legal Counsel Raises its Reassessment of 

the Stellar Wind Program (December 2003 through 
January 2004) (T3 / / 31/ /NF) 115 

6. Deputy Attorney General Comey is Read into the 

Program (U) 118 


Office of Legal Counsel Presents its Conclusions to the 
White House (U) 119 


1. March 4, 2004: Comey Meets with Ashcroft to 

Discuss Problems with the Program (U) 120 

2. March 5, 2004: Comey Determines Ashcroft is 

“Absent or Disabled” (U) 121 

3. March 5, 2004: Goldsmith and Philbin Seek 

Clarification from White House on Presidential 
Authorizations (U) 122 

4. March 6 to 8, 2004: The Department Concludes 

That Yoo’s Legal Memoranda Did Not Cover the 
Program (U) 124 

5. March 9, 2004: White House Seeks to Persuade 

Department and FBI to Support Continuation of the 
Program (S//NF) 126 

6. Conflict Ensues between Department and White 

House (U) 129 


White House Continues Program without Justice Department’s 
Certification (TS//SI//NF). 130 

iv 

TOP SECRET//STLW//HCS/ai//ORCOW/WOFORW 


APPROVED FOR PUBLIC RELEASE 

TOP S ECRET/ /STLW/ /HC S / S I/ /ORCON/NOFORN 


A. White House Counsel Gonzales Certifies March 11, 2004, 

Presidential Authorization - {TS//SI/ /NF) t: 131 

1. March 10, 2004: Office of Legal Counsel Presses for 

Solicitor General to be Read into Program (U) 131 

2. March 10, 2004: Congressional Leaders Briefed on 

Situation (U) 131 

3. March 10, 2004: Hospital Visit (U) 134 

4. March 10, 2004: Olson is Read into the Program (U). 140 

5. March 11, 2004: Goldsmith Proposes Compromise 

Solution (U) 141 

6. March 11, 2004: White House Asserts that Comey ’s 
Status as Acting Attorney General was Unclear (U) .... 142 

7. March 11, 2004: Gonzales Certifies Presidential 

Authorization as to Form and Legality (T0 //SI//NF)t 1 44 


B. Department and FBI Officials React to Issuance of 

March 11, 2004, Authorization (TS//3I//NF) 148 

1. Initial Responses of Department and FBI Officials (U) 149 

2. Department and FBI Officials Consider Resigning (U) 152 

3. Comey and Mueller Meet with President Bush (U) 155 

4. Comey Directs Continued Cooperation with NS A (U) ..157 

5. Department Conducts Additional Legal Analysis (U)... 158 

6. Comey Determines that Ashcroft Remains “Absent or 

Disabled” (U) 163 

7. Judge Kollar-Ko telly Briefed on Lack of Attorney 

General Certification (U) 164 

8. Comey and Gonzales Exchange Documents 


Asserting Conflicting Positions (U) 164 



6. April 2, 2004, Modification (U) 178 


v 

TOP SECRET/ /STLW/ /HCS/S i / /ORCON/NOFORN 



APPROVED FOR PUBLIC RELEASE 

TOP 8BCRET//STLW/ /HC S / S K//ORCON/NQFORN 


HHHHHHHHHHIHI Standard is 
to the FBI (TS / / 01 / /NF fr 180 

8. Office of Legal Counsel Assesses NSA’s Compliance 

with New Collection Standards (TS//SI//NF) -r- . 180 

9. May 5, 2004, Presidential Authorization 

-f TS//0I//NT)„ 181 

10. May 6, 2004, OLC Memorandum (TG//0I//NF).. 182 

III. OIG Analysis (U) 186 

A. Department’s Access to and Legal Review of Stellar Wind 

Program Through May 2004 (TS//SI/ /NF) - . 186 

B. The Hospital Visit (U) 197 

C. Recertification of the Presidential Authorization and 

Modification of the Program (U) 199 

CHAPTER FIVE: STELLAR WIND PROGRAM’S TRANSITION TO FISA 

AUTHORITY (JUNE 2004 THROUGH AUGUST 2007) 203 

I. E-Mail Meta Data Collection Under FISA - (TS//SI//NF) : 203 

A. Application and FISA Court Order (U) 203 

1 . Decision to Seek a Pen Register and Trap and Trace 
(PR/TT) Order from the FISA Court -(- T - S// SI// NF) 203 

2. Briefing for Judge Kollar-Kotelly (U) 205 

3. The PR/TT Application -( T -S //SI//NF) 205 

4. Judge Kollar-Kotelly Raises Questions about PR/TT 

Application -(TS//SI//NF).. 212 

5. FISA Court Order (U) 213 

B. Presiden^Orfei^Limited Use| 

| (T S//GTLW/ /QI//OC/NF) 217 

1. The President’s August 9, 2004, Memorandum to the 

Secretary of Defense f TS//SI//NF^ ^ iti ^^^^^^^.. 217 

(TS/ / STLW/ / SI/ / OC/ NF) 218 

C. Non-Compliance with PR/TT Order -(- TS//SI//NF) 2 19 

1 . Filtering Violations -f FS/ /SI/ /NF) 219 

2. FISA Court Renews PR/TT Order (TS/ /SI/ /N F). 221 

3. 

| 222 

D. Subsequent PR/TT Applications and Orders ( TS//SI/ /NF ) . 224 

II. Telephony Meta Data Collection Under FISA (TS//SI//NF) 225 

vi 




APPROVED FOR PUBLIC RELEASE 


TOP SECRET / / STbW / / IICS / SI / / ORCON / NOFORN 

A. Decision to Seek Order Compelling Production of Call 

detail records (TO//OI//NF} - . 226 

B. Summary of Department’s Application and Related FISA 

Court Order (S/NF )- . 228 

C. Non-Compliance with Section 215 Orders (TS//SI//N F) 232 

III. Content Collection under FISA (TS/ /SI//N F ) 237 

A. Decision to Seek Content Order (T S//SI/ /NF) 237 

B. Summary of Department’s December 13, 2006, Content 

Application (T S / /3I//NF) 239 

C. Judge Howard Grants Application in Part (TS/ /BI//NF) 245 

D. Domestic Selectors Application and Order (TS//SI//NF ) 248 

E. Last Stellar Wind Presidential Authorization Expires 

- (T0//SI//NF). 250 

F. First Domestic and Foreign Selectors FISA Renewal 

Applications (TS/ /SI/ /NF) 251 

G. Revised Renewal Application for Foreign Selectors and 

Order ( TS//SI//N F} 255 

IV. The Protect America Act and the FISA Amendments Act of 

2008 (U) 259 

A. The Protect America Act (U) 260 

B. The FISA Amendments Act of 2008 (U) 264 

V. OIG Analysis (U) 267 

CHAPTER SIX: 271 

^^^^^Process (S// - N F)- 272 

II. FBI’s Decision to Issue National Security Letters unde r| 

| to Obtain Telephone Subscriber Information (S/ /NF ) 277 

HI. ^JJjand Scrubbing Process (TS/ /SI/ /NF) 284 

IV. Impact of Stellar Wind Information on FBI Counterterrorism 

Efforts (S//N F) 291 

A. Stellar Wind/HHjlHstatistics 

(TS//STLW//SI//QC/NF) .. ■ 291 

B. FBI Field Office Investigations of ^^^^^^^Tippers 

(S //NF) 296 

vii 

TOP SBCMBT/ / STLW / /HC8/ SI/ /ORCON/N Q F Q RN 




APPROVED FOR PUBLIC RELEASE 


V. 


TOP SECRET/ /ST3LW/ /HCS/SI//ORCOW/ WOPORW 


C. FBI Statistical Surveys Meta Data Tippers 

(TS//STLW//SI/ /OC/NF^ TTlTTTTTTTTTTTTl 300 

1. Early 2006 Survey of^^^Brelephony and E-Mail 

Meta Data Tippers fF S '/ /BTLW/ / SI/ / Q C / M E)-. 301 

2. January 2006 Survey of E-Mail Meta Data 

Tippers (TS//STLW//SI//OC/NF) % 304 

D. FBI Judgmental Assessments of Stellar Wind Information 

-W /NF) 305 

E. Examples of FBI Counterterrorism Cases Involving 

Stellar Wind Information (S//NF) : 310 


1 . 

2 . 

3. 


4. 

5. 

OIG Analysis (U) 325 



CHAPTER SEVEN: DISCOVERY ISSUES RELATED TO STELLAR WIND 


INFORMATION (TS/ / SI/ /NF) 333 

I. Relevant Law (U) 333 


II. Cases Raise Questions about Government's Compliance with 

Discovery Obligations (U) 

^ H 



III. Criminal Division Examines Discovery Issues (U) 

A. The “Informal Process" for Treating Discovery Issues in 


International Terrorism Cases (U) 341 

B. ^^■iMemorandum Analyzing Discovery Issues Raised 

by the Stellar Wind Program (TS//STLW//SI/ /OC/NF ) 342 

C. Office of Legal Counsel and Discovery Issue (U) 346 

IV. Use of the Classified Information Procedures Act (CIPA) to 

Respond to Discovery Requests (U) 347 

A. Overview of CIPA (U) 348 

B. Use of CIPA in International Terrorism Prosecutions 
Alleged to Involve Stellar Wind-Derived Information 

fTS/ /STLW//8I/ /OC/NF) 348 

viii 

TOP SECRET/ /STLW/ /HCS/SI/ /ORCON/MOPOROT 


335 

335 

336 




APPROVED FOR PUBLIC RELEASE 


TOP S ECRET/ /STLW//HCS/ S I//ORCON/NOFORM 

C. Government Arguments in Specific Cases (U) 351 

351 

• ''.V.. 1 353 

I Vfr. ' ' V’ : 1 354 

1 355 

V. OIG ANALYSIS (U) 357 

CHAPTER EIGHT: PUBLIC STATEMENTS ABOUT THE 

SURVEILLANCE PROGRAM (U) 361 

I. Summary of the Dispute about the Program (U) 361 

II. The New York Times Articles and President Bush’s Confirmation 

Regarding NSA Activities (U) 363 

III. Other Administration Statements (U) 365 

IV. Testimony and Other Statements (U) 366 

A. Gonzales’s February 6, 2006, Senate Judiciary Committee 

Testimony (U) 367 

B. Comey’s May 15, 2007, Senate Judiciary Committee Testimony 

(U) 370 

C. Gonzales’s June 5, 2007, Press Conference (U) 371 

D. Gonzales’s July 24, 2007, Senate Judiciary Committee 

Testimony (U) 371 

E. FBI Director Mueller's July 26, 2007, House Committee 

on the Judiciary Testimony (U) 376 

F. Gonzales’s Follow-up Letter to the Senate Judiciary 

Committee (U) 377 

V. OIG Analysis (U) 378 

CHAPTER NINE: CONCLUSIONS (U) 387 

I. Operation of the Program (U/ /F QHQ - ) 388 

II. Office of Legal Counsel’s Analysis of the Stellar Wind Program 

(TS//SI//NP )-. 389 

III. Hospital Visit and White House Recertification of the Program (U) 394 

IV. Transition of Program to FISA Authority 

(TS / / STLW/ /SI / / OC/NF) , 396 

ix 

TOP SECRET/ /STLW/ /IICS/Si//ORCON/WOFORH L 



APPROVED FOR PUBLIC RELEASE 


TOP SEC RET/ /STLV// /IICS/ai/ /ORCOW/WOFORU 

V. Impact of Stellar Wind Information on FBI Counterterrorism 

Efforts 4S//NF). 397 

VI. Discovery and “Scrubbing” Issues (TS//SI//NF) 402 

VII. Gonzales’s Statements (U) 494 

VIII. Conclusion (U) 406 


x 

T OP QEGlM3T//OTLW//nCP/ - ai/ - /ORCON/K OgOI8» 



APPROVED FOR PUBLIC RELEASE 


TOP SECRET / / STLW / / HC3 / 31/ / ORCOW / NOFORN - 


CHAPTER ONE 
INTRODUCTION (U) 

On October 4, 2001, three weeks after the terrorist attacks of 
September 11, 2001,’ the President issued a Top Secret Presidential 
Authorization to the Secretary of Defense directing that the signals 
intelligence capabilities of the National Security Agency (NSA) be used to 
detect and prevent further attacks in the United States. The Presidential 
Authorization stated that an extraordinary emergency existed permitting the 
use of electronic surveillance within the United States for counterterrorism 
purposes, without a court order, under certain circumstances. For over 6 
years, this Presidential Authorization was renewed at approximately 30 to 
45 day intervals to authorize the highly classified NSA surveillance program, 
which was given the cover term “Stellar Wind.” 1 (TS//STLW//SI/ /OC/NF) - 


Under these Presidential Authorizations and subsequently obtained 
Foreign Intelligence Surveillance Court (FISA Court) orders, the NSA 
intercepted the content of international telephone and e-mail 
communications of both U.S. and non-U.S. persons when certain criteria 
were met. In addition, the NSA collected vast amounts of telephony and 
e-mail meta data - that is, communications signaling information showing 
contacts between and among telephone numbers a 
not including the contents of the communications. 


(TS / / STLW/ / SI/ /OC/NFf 


Within the Department of Justice (Department or Justice Department) 
and the Intelligence Community, the different lypes of information collected 
under the NSA program came to be referred to as three different “baskets” of 
information. The collection of the content of telephone and e-mail 


1 This program is also known as the President’s Surveillance Program (PSP). In 
Title III of the Foreign Intelligence Surveillance Act Amendments Act of 2008 (FISA 
Amendments Act), the President’s Surveillance Program is defined as 

the intelligence activity involving communications that was authorized by the 
President during the period beginning on September 11, 2001, and ending 
on January 17, 2007, including the program referred to by the President in a 
radio address on December 17, 2005 (commonly known as the Terrorist 
Surveillance Program). 


FISA Amendments Act, Title III, Sec. 301(a)(3). (U) 
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existence of this part of the program. However, the other aspects of the 
program - the collection of telephone and e-mail meta data - have not been 
publicly confirmed. (TS/ /STLW/ /SI//OC/NF) 

The President and other Administration officials labeled the NSA 
collection of information that was publicly disclosed as “the Terrorist 
Surveillance Program,” although this name was sometimes used within the 
Intelligence Community to refer to the entire Stellar Wind program. The 
program was also referred to by other names, such as the “Warrantless 
Wiretapping Program” or the “NSA Surveillance Program.” As discussed 
above, the technical name for the program, and the term we generally use 
throughout this report, is the Stellar Wind program. 3 4 (S/ /NF ) — 

This report describes the Office of the Inspector General’s (OIG) review 
of the Department’s role in the Stellar Wind program. Our review discusses 
the evolution of the Stellar Wind program, including the changes in the 
Department’s legal analyses of the program, the operational changes to the 
program, and the eventual transition of the program from presidential 
authority to statutory authority under FISA. The report also assesses the 
FBI’s use of information derived from the Stellar Wind program, including 
the impact of the information in FBI counterterrorism investigations. 

(TS/ / STLW/ / SI/ / OC/ - N F)- 


I. Methodology of OIG Review (U) 

During the course of this review, the OIG conducted approximately 80 
interviews. Among the individuals we interviewed were former White House 
Counsel and Attorney General Gonzales; former Deputy Attorney General 
James Comey; former NSA Director Michael Hayden; FBI Director Robert 
Mueller, III; former Counsel for Intelligence Policy James Baker; former 
Assistant Attorneys General for OLC Jay Bybee and Jack Goldsmith; former 
Principal Deputy and Acting Assistant Attorney General for OLC Steven 
Bradbury; former Deputy Assistant Attorney General for OLC and Associate 
Deputy Attorney General Patrick Philbin; and former Assistant Attorneys 
General for the NSD Kenneth Wainstein and Patrick Rowan. We also 
interviewed senior FBI Counterterrorism Division officials, the FBI General 
Counsel and other FBI attorneys, FBI special agents and intelligence 
analysts, and senior officials in the Department’s Criminal and National 
Security Divisions. 5 (U) 


4 Stellar Wind is classified as a Top Secret/Sensitive Compartmented Information 
program. - (S//MF) 

5 Although the FBI is a component of the Department of Justice, references in this 
report to Department officials generally mean non-FBI Department officials, This 

(Cont’d.) 
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We attempted to interview former Attorney General John Ashcroft, but 
he declined our request for an interview. (U) 

In addition, we attempted to interview former Deputy Assistant 
Attorney General for OLC John Yoo, who drafted the early legal memoranda 
supporting the legality of the Stellar Wind program. Yoo, through his 
counsel, declined our request for an interview. -( T S/ /SI//NF) 

We also attempted to interview White House officials regarding the 
program, including Andrew Card, former Chief of Staff to President George 
W. Bush. We made our request for an interview of Card both directly to 
Card and through the Office of the Counsel to the President (White House 
Counsel’s Office). Card did not grant our request for an interview. 

Similarly, we attempted to interview David Addington, former Counsel to 
Vice President Richard B. Cheney. We contacted the Office of the Vice 
President, but that office did not respond to our request for an interview of 
Addington. (U) 

We believe that we were able to obtain a full picture of the evolution of 
the program and the theories supporting its legality. However, the refusal 
by White House officials, former Attorney General Ashcroft, and former 
Deputy Assistant Attorney General Yoo to be interviewed hampered our 
ability to fully investigate the process by which the White House and the 
Justice Department arrived at the initial legal rationale to support the 
program. In addition, because of our inability to interview Ashcroft, we 
could not fully determine what efforts the Department took to press the 
White House for additional Department attorneys to be read into Stellar 
Wind to work on the legal analysis of the program during its first two years 
of operation. - (TS//SI//NF) 

In our review, we also examined thousands of electronic and hard 
copy documents, including the Presidential Authorizations and threat 
assessments, OLC legal memoranda supporting the progr am , 
contemporaneous notes and e-mails of various senior Department and FBI 
officials, and FISA Court pleadings and orders. We also reviewed NS A 
materials, including NS A OIG reports on the Stellar Wind program and 
correspondence between the NSA Office of General Counsel and the 
Department. - (TS/ /8I//NF) — 

In addition, we received from the FBI an electronic database of its 
collection of Electronic Communications (EC) that were used to disseminate 


distinction is especially relevant to our discussion of the number of Department personnel 
read into the Stellar Wind program, as distinguished from the number of FBI personnel 
read into the program. (U/ /.S QUO f 
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Stellar Wind-derivedleads to FBI field offices. This database contained 
approximately ECs , including leads to the FBI’s 56 field offices, and 

responses from those field offices, among other documents. The OIG used 
this database to confirm information it obtained through interviews and to 
assist in our analysis of FBI investigations that were based on Stellar Wind 
information. (TS//STLW//SI//OC/NF) 

II. Organization of this Report (U) 

Chapter Two of this report provides an overview of the primary legal 
authorities that are relevant to the Stellar Wind program. This chapter also 
discusses the Presidential Authorizations that were issued to approve the 
program. (U / / - FQUO) - 

Chapter Three describes the inception and early implementation of 
the Stellar Wind program from September 2001 through April 2003. This 
chapter includes a description of the early OLC legal memoranda on the 
legality of Stellar Wind, how the program was technically implemented, the 
FBI’s early participation in the program, and the FISA Court’s first 
awareness of the program. - (TS//SI//NF) ~~ 

Chapter Four covers the period from May 2003 through May 2004 
when the legal rationale for the program was substantially reconsidered by 
the Justice Department. This chapter details in particular the events of 
March 2004 when the White House decided to continue the program 
without the Department’s certification of a Presidential Authorization. 
During this time. Attorney General Ashcroft was hospitalized and Deputy 
Attorney General Comey temporarily exercised the powers of the Attorney 
General in his capacity as Deputy Attorney General. Comey declined to 
recertify the Presidential Authorization approving the program based on 
legal advice he received from OLC Assistant Attorney General Jack 
Goldsmith, who questioned the adequacy of the legal support for aspects of 
the program. Comey’s decision prompted a significant dispute between the 
White House and the Justice Department, which resulted in White House 
Counsel Gonzales and White House Chief of Staff Card visiting Ashcroft in 
his hospital room in an unsuccessful attempt to have Ashcroft recertify the 
program. This chapter also describes the background to the dispute, the 
events related to the hospital visit, the threat by Department officials to 
resign over the dispute, and the eventual resolution of the dispute. 
fF S - //SI//NF) 

Chapter Five discusses the transition, in stages, from a program 
based on Presidential Authorizations to collection activities authorized 
under the FISA statute. This transition took place in stages between July 
2004 and January 2007. This chapter also summarizes legislation in 2007 
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and 2008 designed to modernize certain provisions of FISA. 

(TS / / STLW/ / SI/ / OC / NF) — 

Chapter Six discusses the use of Stellar Wind information by the FBI. 
It describes the process by which the FBI dissemmate^Stellar Wind-derived 
leads to FBI field offices under a program called^^^^^HB as well as the 
impact and effectiveness of the Stellar Wind program to the FBI’s 
counterterrorism efforts. (TS//STLW//SI/ /OC/NF) 

Chapter Seven examines the Department’s handling of discovery 
issues related to Stellar Wind-derived information in international terrorism 
prosecutions. -f FB//STLW//SI//OC/NF) 

Chapter Eight analyzes testimony and public statements about 
aspects of the Stellar Wind program by Attorney General Gonzales. We 
assess whether the Attorney General’s statements, particularly his 
testimony to the Senate Judiciary Committee in February 2006 and July 
2007, were false, inaccurate, or misleading. -( S//NF -) — 

Chapter Nine contains our conclusions and recommendations. (U) 
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CHAPTER TWO 
LEGAL AUTHORITIES (U) 

This chapter summarizes the primary legal authorities referred to 
throughout this report concerning the Stellar Wind program. These 
authorities include Article II, Section 2 of the Constitution; the Fourth 
Amendment to the Constitution; the Foreign Intelligence Surveillance Act; 
the Authorization for Use of Military Force Joint Resolution (AUMF) passed 
by Congress after the terrorist attacks of September 11, 2001; Executive 
Order 12333; and the Presidential Authorizations specifically authorizing 
the Stellar Wind program. Other authorities, including relevant criminal 
statutes and judicial opinions, are discussed throughout the report. 
fF S//0I//NF) ■ 


I. Constitutional, Statutory, and Executive Order Authorities (U) 

A. Article II, Section 2 of the Constitution (U) 

Article II, Section 2 of the Constitution, which was one of the primary 
authorities cited in the Presidential Authorizations in support of the legality 
of the Stellar Wind program, provides in relevant part: 

The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several 
States, when called into the actual Service of the United States; 
he may require the Opinion, in writing, of the principal Officer 
in each of the executive Departments, upon any Subject relating 
to the Duties of their respective Offices .... (TS/ /SI/ /NF) - 

B. The Fourth Amendment (U) 

The Fourth Amendment to the Constitution, which also was raised as 
an important factor in the analysis of the legality of the Stellar Wind 
program, provides: 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and the person 
or things to be seized. (TS/ /SI/ /NF) 
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C. The Foreign Intelligence Surveillance Act (FISA) 6 (U) 

The Foreign Intelligence Surveillance Act (FISA), 50 U.S.C. § 1801, et 
seq., was enacted in 1978 to “provide legislative authorization and 
regulation for all electronic surveillance conducted within the United States 
for foreign intelligence purposes.” S. Rep. No. 95-701, at 9 (1978), reprinted 
in 1978 U.S.C.C.A.N. 3973, 3977. Three major FISA issues are covered in 
this report. First, as discussed in Chapter Four, FISA was central to a 
controversy that arose in late 2003 and early 2004 when officials in the 
Office of Legal Counsel (OLC) and others viewed FISA as potentially in 
conflict with the legal rationale for at least one aspect of the Stellar Wind 
program. OLC officials reasoned that if courts viewed FISA in isolation, they 
might conclude that Congress intended to regulate the President’s power to 
conduct electronic surveillance during wartime, thereby raising questions 
about the legality of aspects of the program. (TS / / STLW / / SI / ■ / OC / NF) 

Second, after the FISA Court was informed about the Stellar Wind 
program in January 2002, it required the government to carefully scrutinize 
each FISA application to ensure that no Stellar Wind-derived information 
was relied upon in support of a FISA application without the Court’s 
knowledge, and later without its consent. This process, known as 
“scrubbing,” is discussed in Chapters Three and Six. 


Third, beginning in July 2004, the Stellar Wind program was brought 
under FISA authority in stages, with the entire program brought under FISA 
authority by Januar^OO^InAugus^OOT^dagaininJul^OOS^FISA 
was amended, and 


I 


The migration of the Stellar Wind program 
from presidential authority to FISA authority, as well as legislation 
subsequently enacted to modernize FISA, is discussed in Chapter Five. 


In the following sections, we summarize relevant provisions of FISA as 
they related to the Stellar Wind program. (TS//SI//NF) — 

1. Overview of FISA (U) 

FISA authorizes the federal government to engage in electronic 
surveillance and physical searches, to use pen register and trap and trace 


6 Unless otherwise indicated, all references to FISA are to the statute as it existed 
prior to the Protect America Act of 2007 and the FISA Amendments Act of 2008. (U) 
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devices, and to obtain business records to acquire inside the United States 
foreign intelligence information by, in some instances, targeting foreign 
powers and agents of foreign powers. 7 FISA also permits the targeting of 
foreign powers and their agents who are located outside the United States. 
As a general rule, the FISA Court must first approve an application by the 
government before the government initiates electronic surveillance. FISA 
applications must identify or describe the "target” of the surveillance, and 
must establish probable cause to believe that the target is a “foreign power” 
or “agent of a foreign power” and that “each of the facilities or places at 
which the electronic surveillance is directed is being used, or is about to be 
used, by a foreign power or an agent of a foreign power.” 8 50 U.S.C. 

§ 1804(a)(4)(A) & (B). (TS//SI//NF) 

FISA provides four exceptions to the requirement of obtaining judicial 
approval prior to conducting electronic surveillance: (1) for electronic 
surveillance directed at certain facilities where the Attorney General certifies 
that the electronic surveillance is solely directed at communications 
transmitted by means used exclusively between or among foreign powers or 
from property under the open and exclusive control of a foreign power, 50 
U.S.C. § 1802; (2) where the Attorney General determines an emergency 
exists and authorizes emergency surveillance until the information sought is 
obtained, the after-filed application for an order is denied, or the expiration 
of 72 hours from the time of Attorney General authorization, 50 U.S.C. 

§ 1805(f); (3) for training and testing purposes, 50 U.S.C. § 1805(g); and (4) 
for 15 days following a congressional declaration of war, 50 U.S.C. § 1811. 9 
(U) 

The 15-day war declaration exception to FISA’s warrant requirement 
was particularly relevant to the events of 2004, when OLC reassessed its 
prior opinions concerning the legality of the Stellar Wind program. 
(TS//SI//N Ffr 


7 This report is primarily concerned with the provisions of FISA that authorize 
electronic surveillance, pen register and trap and trace devices, and access to certain 
business records. - (T0//SI//NF) 

8 The terms “foreign power” and “agent of a foreign power” are defined in FISA at SO 
U.S.C. § 1801(a) & (b). “Foreign power” is defined, inter alia, as “a group engaged in 
international terrorism or activities in preparation therefor; . . . .” 50 U.S.C. § 1801(a)(4). 
An “agent of a foreign power” may be a U.S. person, defined at 50 U.S.C. § 180 1 (i) to mean, 
inter alia, a United States citizen or permanent resident alien. The term “facilities" is not 
defined in FISA. (U) 

9 The Attorney General's emergency surveillance authority under 50 U.S.C. 

§ 1805(f) was extended to 7 days under Section 105(a) of the FISA Amendments Act of 
2008. (U) 
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Another FISA provision prohibits persons from intentionally engaging 
in electronic surveillance “under color of law except as authorized by 
statute[.]” 50 U.S.C. § 1809(a)(1). As discussed in Chapter Eight, in 2006 
the Justice Department asserted in a publicly released legal analysis that 
this provision did not preclude certain warrantless electronic surveillance 
activities because such surveillance was “authorized by’ subsequent 
legislative enactments - principally the AUMF. The Department also 
asserted that the AUMF “confirms and supplements the President’s 
constitutional authority” to conduct warrantless electronic surveillance 
against the enemy during wartime. (U) 

2. FISA Applications and Orders (U) 

FISA applications were presented to the FISA Court by the 
Department’s Office of Intelligence Policy and Review (OIPR). 10 Department 
and FBI officials familiar with the preparation and presentation of FISA 
applications described this process as extremely time-consuming and labor 
intensive. (U) 

Each application must be approved and signed by the Attorney 
General (or Acting Attorney General) or Deputy Attorney General and must 
include the certification of a federal officer identifying or describing the 
target of the electronic surveillance; a “statement of the facts and 
circumstances relied upon by the applicant to justify his belief’ that the 
target is a foreign power or agent of a foreign power and that the electronic 
surveillance is directed at the facilities or places used or to be used by the 
target; a statement of proposed minimization procedures; and a detailed 
description of the nature of the information sought and the type of 
communication or activities to be subjected to the surveillance. 50 U.S.C. 

§ 1804(a)(l)-(6). n The application must also include the certification of a 


10 The Office of Intelligence Policy and Review became a part of the Department’s 
National Security Division, which was created in September 2006. As of April 2008, the 
Office of Intelligence Policy and Review was renamed the Office of Intelligence. This 
organizational change did not affect the FISA application process. (U) 

11 FISA defines minimization procedures as 

[specific procedures, which shall be adopted by the Attorney General, that 
are reasonably designed in light of the purpose and technique of the 
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high-ranking executive branch official or officials designated by the 
President from among those executive officers employed in the area of 
national security or defense that the information sought is deemed to be 
foreign intelligence information, that such information “cannot reasonably 
be obtained by normal investigative techniques,” and that a “significant 
purpose” of the surveillance is to obtain foreign intelligence information. 12 
Id. at § 1804(a)(7). (U) 

FISA orders authorize electronic surveillance of U.S. persons for 90 
days. FISA orders may be renewed upon the same basis as the underlying 
order. 50 U.S.C. § 1805(e). As noted, FISA also provides for the emergency 
use of electronic surveillance. When the Attorney General reasonably 
determines that an emergency situation exists, the use of electronic 
surveillance may be approved for a period of up to 72 hours (and under the 
FISA Amendments Act of 2008, up to 7 days) without a FISA order. 50 
U.S.C. § 1805(f). (U) 

3. FISA Court (U) 

The FISA statute established the FISA Court to review applications 
and issue orders. The FISA Court initially was composed of seven U.S. 
District Court judges designated by the Chief Justice of the U.S. Supreme 
Court to serve staggered, non-renewable 7-year terms. 13 50 U.S.C. 


particular surveillance, to minimize the acquisition and retention, and 
prohibit the dissemination, of nonpublicly available information concerning 
unconsenting United States persons consistent with the need of the United 
States to obtain, produce, and disseminate foreign intelligence 
information .... 

50 U.S.C. § 1801(h)(1). (U) 

12 As ini tially enacted, FISA required officials to certify that “the purpose” of the 
surveillance was to obtain “foreign intelligence information.” However, the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act (the USA PATRIOT Act) was enacted in October 2001 and amended this 
language in FISA to require only that officials certify that “a significant purpose” of the 
surveillance was to obtain foreign intelligence information. 50 U.S.C. § 1804(a)(7)(B). This 
amendment, along with post-September 11 changes to Attorney General guidelines on 
intelligence sharing procedures and a ruling by the FISA Court of Review, removed the 
so-called “wall” that had existed between intelligence-gathering activities and criminal 
investigations. See Memorandum from the Attorney General to Director of the FBI, et al., 
entitled “Intelligence Sharing Procedures for Foreign Intelligence and Foreign 
Counterintelligence Investigations Conducted by the FBI” (March 6, 2002); In re Sealed 
Case, 310 F.3d 717, 727 (For. Int. Surv. Ct. Rev. 2002)(FISA did not “preclude or limit the 
government’s use or proposed use of foreign intelligence information, which included 
evidence of certain kinds of criminal activity, in a criminal prosecution.”). (U) 

13 To achieve staggered terms, the initial appointments ranged from one to seven 
years. 50 U.S.C. § 1803(d). (U) 
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§ 1803(a) & (d). The number of judges serving on the FISA Court was 
increased to 1 1 by the USA PATRIOT Act of 200 1 . (U) 

D. Authorization for Use of Military Force (U) 

On September 18, 2001, in response to the terrorist attacks of 
September 11, Congress approved an Authorization for Use of Military Force 
Joint Resolution (AUMF). In conjunction with the President’s 
Commander-in-Chief authority under Article II of the Constitution, this 
legislation has been cited in support of the President’s authority to conduct 
electronic surveillance without judicial approval. See, e.g., Legal Authorities 
Supporting the Activities of the National Security Agency Described by the 
President, January 19, 2006 (Justice Department White Paper), at 6-17. 

The AUMF states, in pertinent part: 

To authorize the use of the United States Armed Forces against 
those responsible for the recent attacks launched against the 
United States. 

Whereas, on September 11, 2001, acts of treacherous violence 
were committed against the United States and its citizens; and 

Whereas, such acts render it both necessary and appropriate 
that the United States exercise its rights to self-defense and to 
protect United States citizens both at home and abroad; and 

Whereas, in light of the threat to the national security and 
foreign policy of the United States posed by these grave acts of 
violence; and 

Whereas, such acts continue to pose an unusual and 
extraordinary threat to the national security and foreign policy 
of the United States; and 

Whereas, the President has authority under the Constitution to 
take action to deter and prevent acts of international terrorism 
against the United States: Now, therefore, be it 

Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES 
ARMED FORCES 

(a) IN GENERAL - That the President is authorized to use all 
necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, 
committed, or aided the terrorist attacks that occurred on 
September 11, 2001, or harbored such organizations or 
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persons, in order to prevent any future acts of international 
terrorism against the United States by such nations, 
organizations or persons. (U) 

Pursuant to this authority, the President ordered the U.S. armed 
forces to invade Afghanistan to combat al Qaeda terrorists and overthrow 
the Taliban government that had given them refuge. (U) 

In 2004, OLC took the position that the AUMF was “expressly 
designed to authorize whatever military actions the Executive deems 
appropriate to safeguard the United States[,]” including the use of electronic 
surveillance to detect and prevent further attacks. See Office of Legal 
Counsel Memorandum, May 6, 2004, at 31, citing 50 U.S.C. § 1811. In 
addition, the Justice Department asserted in the 2006 White Paper that in 
enacting FISA Congress contemplated that a later legislative enactment 
could authorize electronic surveillance outside the procedures set forth in 
FISA itself, and cited the AUMF as such a legislative enactment. See Justice 
Department White Paper at 20-28, citing 50 U.S.C. § 1809(a)(1). 
(TS//STLW//SI//OC/NF) - 

E. Executive Order 12333 (U) 

On December 4, 1981, President Reagan signed Executive Order 
12333 as part of a series of legal reforms that followed abuses of 
intelligence-gathering authority documented by the Church Commission in 
the 1970s. 14 Executive Order 12333 placed restrictions on intelligence 
collection activities engaged in by Executive Branch agencies, including the 
NSA, while also seeking to foster “full and free exchange of information” 
among these agencies. 15 Executive Order 12333 at 1.1. (U) 

Executive Order 12333 provides that the Attorney General is 
authorized “to approve the use for intelligence purposes, within the United 
States or against a United States person abroad, of any technique for which 
a warrant would be required if undertaken for law enforcement purposes, 
provided that such techniques shall not be undertaken unless the Attorney 
General has determined in each case that there is probable cause to believe 
that the technique is directed against a foreign power or an agent of a 
foreign power.” Id. at 2.5. Executive Order 12333 also provides that 


14 See http://www.aarclibrary.org/publib/church/reports/contents.htm. Volumes 
5 and 6 of the Church Commission report address abuses of intelligence-gathering 
authority by the NSA and the FBI. (U) 

15 Executive Order 12333 was amended on July 30, 2008, by Executive Order 
13470. This report refers to Executive Order 12333 as it existed prior to that amendment. 

(U) 
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electronic surveillance, as defined under FISA, must be conducted in 
accordance with FISA. 16 (U) 


Executive Order 12333 prohibits the collection of foreign intelligence 
information by “authorized [agencies] of the Intelligence Community . . . for 
the purpose of acquiring information concerning the domestic activities of 
United States persons.” Id. at 2.3(b). (U) 


However, in authorizing the Stellar Wind program, 



previously, the legal rationale advanced for this exemption was that the 
Authorization for Use of Military Force and the President’s 
Commander-in-Chief powers gave the President the authority to collect such 
information, notwithstanding the FISA statute. (TS//STLW/ /SI//OC/NF) 


II. Presidential Authorizations (U) 

The Stellar Wind program was first authorized by the President on 
October 4, 2001, and periodically reauthorized by the President through a 
series of documents issued to the Secretary of Defense entitled “Presidential 
Authorization for Specified Electronic Surveillance Activities During a 
Limited Period to Detect and Prevent Acts of Terrorism Within the United 
States” (Presidential Authorization or Authorization). A total of 43 
Presidential Authorizations, not including modifications and related 
presidential memoranda, were issued over the duration of the program from 
October 2001 through February 2007. 17 Each Authorization directed the 


16 Prior to September 11, 2001, Executive Order 12333 and FISA were generally 
viewed as the principal governing authorities for conducting electronic surveillance. For 
example, in 2000 the NSA reported to Congress that 

(U) The applicable legal standards for the collection, retention, or 
dissemination of information concerning U.S. persons reflect a careful 
balancing between the needs of the government for such intelligence and the 
protection of the rights of U.S. persons, consistent with the reasonableness 
standard of the Fourth Amendment, as determined by factual 
circumstances. 

(U) In the Foreign Intelligence Surveillance Act (FISA) and Executive Order 
(E.O.) 12333, Congress and the Executive have codified this balancing. 

(Citations omitted.) 

NSA Report to Congress, Legal Standards for the Intelligence Community in Conducting 
Electronic Surveillance (2000). (U) 

17 The Presidential Authorizations were issued on the following dates: October 4, 
2001; November 2, 2001; November 30, 2001; January 9, 2002; March 14, 2002; April 18, 
2002; May 22, 2002; June 24, 2002; July 30, 2002; September 10, 2002; October 15, 

2002; November 18, 2002; January 8, 2003; February 7, 2003; March 17, 2003; April 22, 

(Cont’d.) 
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(provided the surveillance met certain criteria. The specific 
criteria are described in detail in Chapters Three and Four of this report. 



A. Types of Collection Authorized - ( S / /NF) — 

The scope of collection permitted under the Presidential 
Authorizations varied over time, but generally involved intercepting the 
content of certain telephone calls and e-mails, and the collection of bulk 
telephone and e-mail meta data. The term “meta data” has been described 
as “information about information.” As used in the Stellar Wind program, 
for telephone calls, meta data generally refers to "dialing-type information” 
(the originating and terminating telephone numbers, and the date, time, and 
duration of the call), but not the content of the call. For e-mails, meta data 
generally refers to the “to,” “from,” “cc,” “bcc,” and “sent” lines of an e-mail, 
but not the “subject” line or content. (TS/ /STLW//SI//QC/NF) 

The information collected through the Stellar Wind program fell into 
three categories, often referred to as “baskets”: 

• Basket 1 (content of telephone and e-mail communications); 


• Basket 2 (telephony meta data); and 



2003; June 11, 2003; July 14, 2003; September 10, 2003; October 15, 2003; December 9, 
2003; January 14, 2004; March 11, 2004; May 5, 2004; June 23, 2004; August 9, 2004; 
September 17, 2004; November 17, 2004; January 11, 2005; March 1, 2005; April 19, 
2005; June 14, 2005; July 26, 2005; September 10, 2005; October 26, 2005; December 13, 
2005; January 27, 2006; March 21, 2006; May 16, 2006; July 6, 2006; September 6, 2006; 
October 24, 2006; and December 8, 2006. The last Presidential Authorization expired 
February 1, 2007. There were also two modifications of a Presidential Authorization and 
one Presidential memorandum to the Secretary of Defense issued in connection with the 
Stellar Wind program. (T&/ - / STLW - / / SI/ / O C/ NF) 
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B. Findings and Primary Authorities (U) 


In this section, we describe certain features common to all the 
Presidential Authorizations. Each of the Presidential Authorizations 
included a finding to the effect that terrorist groups of global reach 
possessed the intent and capability to attack the United States, that an 
extraordinary emergency continued to exist, and that these circumstances 
“constitute an urgent and compelling governmental interest P 



tq / /oTW/7SI//OC/N Ff 

The primary authorities cited for the legality of these electronic 
surveillance and related activities were Article II of the Cc 




[iaf /tsiisWf / mif fUKj/mp) 



le ^resident also noted ms 
intenuon to miorm approprrate memoers of the Senate and the House of 
Representatives of the program “as soon as I judge that it can be done 
consistently with national defense needs.” Some Presidential Authorizations 
described briefings given to members of Congress and FISA Court judges. 
(TS//STLW//SI//OC/NF) 


C. The Reauthorization Process (U) 

The Presidential Authorizations were issued at intervals of 
approximately 30 to 45 days. Department officials told the OIG that the 
intervals were designed to be somewhat flexible to assure the availability of 
the principals that had to sign the Authorizations and to reassess the 
reasonableness of the collection. 18 Steven Bradbury, former Principal 
Deputy and Acting Assistant Attorney General for the Office of Legal 
Counsel (OLC), said that the main reason for periodically reauthorizing the 
program was to ensure that the Presidential Authorizations were reviewed 
frequently to assess the continued need for the program and the program’s 


18 The officials who signed the Authorizations included the Attorney General, the 
President, and the Secretary of Defense (or other high-ranking Department of Defense 
official). (U//F QUO)- 
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value. As the period for each Presidential Authorization drew to a close, the 
Director of Central Intelligence (DCI), and as of June 3, 2005, the Director of 
National Intelligence (DNI) prepared a threat assessment memorandum for 
the President describing potential terrorist threats to the United States and 
outlining intelligence gathered through the Stellar Wind program and other 
means during the previous Authorization period. The DCI (and later the 
DNI) and the Secretary of Defense reviewed these memoranda and signed a 
recommendation that the program be reauthorized. 



Each recommendation was then reviewed by the OLC to assess 
whether, based on the threat assessment and information gathered from 
other sources, there was “a sufficient factual basis demonstrating a threat of 
terrorist attacks in the United States for it to continue to be reasonable 
under the standards of the Fourth Amendment for the President to 
[continue] to authorize the warrantless searches involved” in the program. 
The OLC then advised the Attorney General whether the constitutional 
standard of reasonableness had been met and whether the Presidential 
Authorization could be certified “as to form and legality.” 



D. Approval “as to form and legality” (U) 


As noted above, the Presidential Authorizations were “[a]pproved as to 


form and legality” by the Attorney General or other senior Department 
official, typically after the review and concurrence of the OLC. The lone 
exception to this practice was the March 11, 2004, Authorization which we 


discuss in Chapter Four. 



However, there was no legal requirement that the Authorizations be 
certified by the Attorney General or other Department official. Former 
senior Department official Patrick Philbin told us he thought one purpose 
for the certification was to give 

not “look like a rogue operation.” I 


| Bradbury told us that the Justice Department certifications 
se^e^as official confirmation that the Department had determined that the 
activities carried out under the program were lawful. 



Former Attorney General Gonzales told us that certification of the 
program as to form and legality was not required as a matter of law, but he 
believed that it “added value” to the Authorization for three reasons. First, 
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he said that the NSA was being asked to do something it had not done 
before, and it was important to assure th e NSA that the Attorney General. 
had approved the legality of the program, f 


Third, for “purely political considerations” the 
Attorney General’s approval of the program would have value “prospectively” 
in the event of congressional or Inspector General reviews of the program. 
f TS//STLW//SI//OC/NF) 
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CHAPTER THREE 

INCEPTION AND EARLY OPERATION OF STELLAR WIND 
(SEPTEMBER 2001 THROUGH APRIL 2003) ( S //NF ) — 

This chapter describes the early operation of the Stellar Wind 
program. The five sections of the chapter cover the time period from 
September 2001 to April 2003. (S/ /NF) 


In Section I, we provide a brief overview of the National Security 
Agency (NS A) and the inception of the Stellar Wind program, including a 
description of the legal authorities relied upon to support the program and 
the scope of collection authorized under the Presidential Authorizations. In 
Section II, we describe key asgect^Rh^NSA^rnglementatioi^^i^ 
Presidential Authorizations J 

technical 

operation of the program, and the initial process for analyzing and 
disseminating the information collected. In Sections III and IV, we describe 
the FBI’s and the Office of Intelligence Policy and Review’s early knowledge 
of and involvement in Stellar Wind. In Section V, we describe measures the 
FBI implemented to improve its management of information derived from 
the program that the FBI disseminated to its field offices. 

(TS / / ' 3TLW/ / 31/ / OC/ NF) - - 


I. Inception of the Stellar Wind Program (U / / QUO) 

A. The National Security Agency (U) 

The NSA was established on October 24, 1952, by President Truman 
as a separate agency within the Department of Defense under the direction, 
authority, and control of the Secretary of Defense. See Presidential 
Memorandum to the Secretary of State and the Secretary of Defense, 
October 24, 1952. By Executive Order 12333 (December 4, 1981), the NSA 
was given responsibility within the U.S. Intelligence Community for all 
signals intelligence, including the “collection of signals intelligence for 
national foreign intelligence purposes” and the processing and 
dissemination of such intelligence for counterintelligence purposes. 19 (U) 


19 Signals intelligence is defined as: 

1 . A category of intelligence comprising either individually or in combination 
all communications intelligence, electronic intelligence, and foreign 
instrumentation signals intelligence, however transmitted. (U) 

2. Intelligence derived from communications, electronic, and foreign 
instrumentation signals. (U) 
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The NSA’s two primary missions are to protect U.S. government 
information systems and to collect, process, and disseminate foreign signals 
intelligence information. This twofold mission is reflected in the NSA’s 
organizational structure, which consists of two operational directorates: 

The Information Assurance Directorate, which conducts defensive 
information operations to protect information infrastructures critical to the 
United States’ national security interests, and the Signals Intelligence 
Directorate (SID), which controls foreign intelligence collection and 
processing activities for the United States. (U) 

The SID is divided into three major component^two of which - 
Analysis and Production Hand Data Acquisition are relevant to the 

Stellar Wind program. The work of these components with respect to the 
Stellar Wind program is discussed in more detail in Section II below. 

(S//NF) 


B. Implementation of the Program 

(September 2001 through November 2001) ( 8 / /NF ) — 

Immediately following the September 11 terrorist attacks, the NSA 



George Tenet, the Director of Central Intelligence at the time, 
mentioned the modification of these NSA collection activities during a 
meeting with Vice President Cheney shortly after the September 1 1 attacks 
to discuss the intelligence communily’s response. According to Hayden, 
who did not attend the meeting but was told about it by Tenet, Cheney 
asked Tenet to inquire from the NSA whether there were additional steps 
that could be taken with respect to enhancing signals intelligence 
capabilities. Tenet related this message to Hayden, who responded that 
there was nothing further the NSA could do without additional authority. 
According to Hayden, Tenet asked him a short time later what the NSA 
could do if additional authority was provided. (TO/ /SI//NF) 


Department of Defense Dictionary of Military and Associated Terms, Joint Publication 1-02, 
484. (U) 
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Hayden consulted with experts from the NSA’s SID and attorneys from 
the NSA’s Office of General Counsel about how the NSA could enhance its 
collection capabilities consistent with considerations of operational 
usefulness, technical feasibility, and legality. Hayden said he then attended 
a meeting at the White House to discuss how NSA signals intelligence 
collection capabilities could be modified to respond to the September 1 1 
attacks. (TS//SI//N P) 


Hayden told us he highlighted two issues at this meeting. First, 
Hayden stated at the meeting that the FISA statute’s applicability to evolving 
telecommunications technology had ^ MQA ’° 

abilit^io intercept communications) ^ 

I Accord ing to Hayden, the NSA was authorized under Executive 
Order 12333 tc 



Thus, the N£MWxmld not 

direct its traditional foreign intelligence collection activities! 

I without having to first obtain FISA Court 
authorization. 21 (TS/ /SI/ /NF )- 


The second issue Hayden highlighted at the meeting concerned the 
meta data associated with telephonic and e-mail communications. Hayden 
said that obtaining access to the meta data of communications to and from 


20 The FISA statute defines “wire communication” as “any communication while it is 
being carried by a wire, cable, or other like connection furnished or operated by any person 
engaged as a common carrier in providing or operating such facilities for the transmission 
of interstate or foreign communications.” 50 U.S.C. § 1801(1). By its terms, FISA governs 
the acquisition of wire communications to or from persons in the Unite^State^^uch 
arnnisition occurs in the United States. See 50 U.S.C. § 1801(1)(2). | 


(U) 
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the United States, as well as communications within the United States, 
would significantly enhance the NSA’s analytical capabilities. -(TB//SI//NF) 

Hayden said he attended two additional meetings with Vice President 
Cheney to discuss further ho\y NSA collection capabilities could be 
expanded along the lines described at the White House meeting. Vice 
President Cheney directed Hayden to meet with the Counsel to the Vice 
President, David Addington, to continue the discussion, which Hayden said 
he did. According to Hayden, Addington drafted the first Presidential 
Authorization for the Stellar Wind program based on these meetings. 22 
(TS//STLW//SI//QC/NF) 

The Stellar Wind program officially came into existence on October 4, 
2001, when President Bush signed the Presidential Authorization drafted by 
Addington. The Authorization directed the Secretary of Defense to employ 
the signals intelligence capabilities of the NSA to collect certain foreign 
intelligence by electronic surveillance in order to prevent acts of terrorism 
within the United States. 23 The Presidential Authorization stated that an 
extraordinary emergency existed because of the September 11 attacks, 
constituting an urgent and compelling governmental interest permitting 
electronic surveillance within the United States for counterterrorism 
purposes without judicial warrants or court orders. 

-f T - S/ /STLW//SI/ /OC/NF) 

Access to the Stellar Wind program was very tightly restricted. 

Former White House Counsel and Attorney General Alberto Gonzales told 
the OIG that it was the President’s decision to keep the program a “close 
hold.” Gonzales stated that the President made the decision on all requests 
to read in non-operational persons, including Justice Department officials, 
and that as far as he was aware this decision-making authority had not 
been delegated either within the White House or to other agencies 
concerning read-in decisions for operational personnel, such as NSA and 


22 Hayden told us he could not recall the Justice Department having any 
involvement in or presence at meetings he attended to discuss enhancing NSA collection 
capabilities. Hayden said this mildly surprised him but that he assumed someone was 
keeping the Department briefed on these discussions. Gonzales, who was the White House 
Counsel at the time, also told the OIG that he would be “shocked” if the Department was 
not represented at the White House meetings, and further stated that in the immediate 
aftermath of September 11, he met often with lawyers from the NSA, CIA, DOD, and the 
Justice Department with the objective of “coordinating the legal thinking” concerning the 
United States’ response to the attacks. Because we were unable to interview Addington, 
former Attorney General Ashcroft, and John Yoo, we do not know what role if any the 
Department played in drafting or reviewing the first Presidential Authorization. 
- (TS//SI//NF) 

program was given the cover term^|^m[||^^^^|^^^HHH| at 
which time the cover term was changed to “Stellar Wind.” -(S//NF)- 
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FBI employees. 24 However, as indicated in the NSA Office of the Inspector 
General’s report on the President’s Surveillance Program (NSA OIG Report), 
decisions to read in NSA, CIA, and FBI operational personnel were made by 
the NSA. According to the NSA OIG Report, NSA Director Hayden needed 
White House approval to read in members of Congress, FISA Court judges, 
the NSA Inspector General, and others. See NSA OIG Report at V. (S/ -^ NF) ~ 

1. Pre-Stellar Wind Office of Legal Counsel Legal 
Memoranda (U) 

In this section, we summarize the initial legal memoranda from the 
Justice Department supporting the legal basis for the Stellar Wind program, 
and we describe the key aspects of the first Presidential Authorization for 
the program. (TS f j ST fe W/ / SI//OC/NF) 

a. Hiring of John Yoo (U) 

OLC Deputy Assistant Attorney General John Yoo was responsible for 
drafting the first series of legal memoranda supporting the program. 25 As 
noted above, Yoo was the only OLC official "read into” the Stellar Wind 
program from the program’s inception until he left the Department in May 
2003. 26 The only other non- FBI Department officials read into the program 
until after Yoo’s departure were Attorney General Ashcroft, who was read in 
on October 4, 2001, and Counsel for Intelligence Policy James Baker, who 
was read in on January 11, 2002. 27 (TQ / / 3TLW/ / 01/ / OC/ NF) 


24 Gonzales testified before the Senate Judiciary Committee on July 18, 2006, that 
“[a]s with all decisions that are non-operational in terms of who has access to the program, 
the President of the United States makes the decisions, because this is such an important 
program[.]” (U) 

25 The Office of Legal Counsel typically drafts memoranda for the Attorney General 
and the Counsel to the President, usually on matters involving significant legal issues or 
constitutional questions, and in response to legal questions raised by Executive Branch 
agencies. In addition, all Executive Orders proposed to be issued by the President are 
reviewed by the Office of Legal Counsel as to form and legality, as are other matters that 
require the President’s formal approval. (U) 

26 The process of being “read into” a compartmented program generally entails 
being approved for access to particularly sensitive and restricted information about a 
classified program, receiving a briefing about the program, and formally acknowledging the 
briefing, usually by signing a nondisclosure agreement describing restrictions on the 
handling and use of information concerning the program. (U) 

27 Daniel Levin, who served as both Chief of Staff to FBI Director Robert Mueller 
and briefly as Ashcroft’s national security counselor, also was read into the program along 
with Mueller in late September 2001 at the FBI. According to Levin, White House Counsel 
Gonzales controlled who was read into the program, but Gonzales told him that the 
President had to personally approve each request. (T0//0TLW/ /0I/ /OC/NF) 
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Jay Bybee, the Assistant Attorney General for the Office of Legal 
Counsel from November 2001 through March 2003, provided the OIG with 
background information on how Yoo came to be involved in national 
security issues on behalf of the OLC. Bybee’s nomination to be the OLC 
Assistant Attorney General was announced by the White House in July 
2001. Bybee was not confirmed by the Senate as the Assistant Attorney 
General until late October 2001. 28 For several weeks after the 
September 11, 2001, terrorist attacks, Bybee remained a law professor at 
the University of Nevada- Las Vegas, and was sworn in as OLC Assistant 
Attorney General in late November 2001.- (T0//GI//NF) 

Bybee told us that he traveled to Washington, D.C., sometime in July 
2001 to interview applicants for Deputy Assistant Attorney General slots in 
OLC. In early July 2001, Kyle Sampson, at the time a Special Assistant to 
the President and Associate Director for Presidential Personnel assigned to 
handle presidential appointments to the Department of Justice, told Bybee 
that John Yoo was already under consideration for one of the OLC Deputy 
Assistant Attorney General slots. Bybee said Sampson asked him whether 
he would agree to have Yoo be one of his deputies. Bybee said that he knew 
Yoo only by reputation but was “enthusiastic” about the prospect of having 
Yoo as a Deputy. Bybee told the OIG that he regarded Yoo as a 
“distinguished hire.” Bybee said that after speaking with Sampson he called 
Yoo and asked him to work at OLC as a Deputy Assistant Attorney General. 

(U) 

In addition to speaking with Yoo, Bybee interviewed other prospective 
OLC Deputies, and hired several individuals, including Patrick Philbin and 
Ed Whelan, for those positions. 29 The White House recommended, and 
Bybee agreed, that Whelan be designated Principal Deputy. Bybee stated 
that he knew Yoo would be disappointed because Yoo had wanted that 
position, and Bybee said that Yoo “didn’t hide his disappointment.” Bybee 
told us that Yoo asked him whether since he was not selected for the 
Principal Deputy slot he could be guaranteed the “national security 
portfolio.” Bybee agreed to Yoo’s request. Bybee told the OIG that this was 
an easy decision because Yoo had more national security experience than 
any of the other deputies. (U) 


28 Bybee told us that Daniel Koffsky was the Acting Assistant Attorney General at 
this time. (U) 

29 Bybee told us that all Deputy candidates were also interviewed by the White 
House. As described in Chapter Four of this report, Philbin played a central role in the 
Department’s reassessment of the legal basis for the Stellar Wind program after John Yoo 
left the Department in May 2003. (T0//SI//NF) — 
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Bybee said that Yoo began working in OLC in July 2001 and that all 
of the Deputies were in place before Bybee began serving as head of the OLC 
that November. (U) 

Bybee told us he was never read into the Stellar Wind program and 
could shed no further light on how Yoo came to draft the OLC opinions on 
the program. However, he said that Yoo had responsibility for supervising 
the drafting of opinions related to national security issues by the time the 
attacks of September 1 1 occurred. 30 Bybee described Yoo as "articulate and 
brilliant,” and also said he had a “golden resume” and was “very well 
connected” with officials in the White House. He said that from these 
connections, in addition to Yoo’s scholarship in the area of executive 
authority during wartime, it was not surprising that Yoo “became the White 
House’s guy” on national security matters. (U) 

b. Yoo’s Legal Analysis of a Warrantless Domestic 
Electronic Surveillance Program - (T S // S I/ /NF) 


Before the start of the Stellar Wind program under the October 4, 
2001, Presidential Authorization, Yoo drafted a memorandum evaluating the 
legality of a “hypothetical” electronic surveillance program within the United 
States to monitor communications of potential terrorists. His 
memorandum, dated September 17, 2001, was addressed to Timothy 
Flanigan, Deputy White House Counsel, and was entitled “Constitutional 
Standards on Random Electronic Surveillance for Counter-Terrorism 


Purposes.” 



Yoo drafted a more extensive version of this mi 
October 4, 2001, for White House Counsel Gonzales. 


SmmTSnnminRtnraS 


(T S//SI//NF) ■ 


30 As noted above, Yoo, Ashcroft, Card, and Addington declined or did not respond 
to our request for interviews, and. we do not know how Yoo came to deal directly with the 
White House on legal issues surrounding the Stellar Wind program. In his book “War by 
Other Means,” Yoo wrote that “[a]s a deputy to the assistant attorney general in charge of 
the office, I was a Bush Administration appointee who shared its general constitutional 
philosophy. ... I had been hired specifically to supervise OLC’s work on [foreign affairs 
and national security].” John Yoo, War by Other Means, (Atlantic Monthly Press, 2006), 
19-20. - (T0//SI//NP) 
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31 As discussed below, however, his description of how communications would be 
collected and used under the program differed in key respects from the actual operation of 
the Stellar Wind program. In fact, in a January 23, 2006, address to the National Press 


Club, former NSA Director Hayden stated: ~ (T0//0I/ /NF) - 


Let me talk for a few minutes also about what this program is not. It is not a 
drift net over Dearborn or Lackawanna or Freemont grabbing conversations 
that we then sort out by these alleged keyword searches or data-mining tools 
or other devices that so-called exnerts keep talking about, fill 
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Yoo’s September 17 and October 4 memoranda were not addressed 
specifically to the Stellar Wind program, but rather to a “hypothetical” 
randomized or broadly scoped domestic warrantless surveillance program. 
As discussed below, the first Office of Legal Counsel opinion explicitly 
addressing the legality of the Stellar Wind program was not drafted until 
after the program had been formally authorized by President Bush on 
October 4, 200 1 . (TD//OI//OC/NF ) 

Gonzales told the OIG that he did not believe these first two 
memoranda fully addressed the White House’s understanding of the Stellar 
Wind program. Rather, as described above, these memoranda addressed the 
legality of a “hypothetical” domestic surveillance program rather than the 
Stellar Wind program as authorized by the President and carried out by the 
NSA. 35 However, Gonzales also told us that he believed these first two 
memoranda described as lawful activities that were broader than those 
carried out under Stellar Wind, and that therefore these opinions “covered” 
the Stellar Wind program. - (TS//SI//NF) 

2. Presidential Authorization of October 4, 2001 
— (TS//ST//NF) . 


On October 4, 2001, President Bush issued the first of 43 Presidential 
Authorizations for the Stellar Wind program. The October 4 Authorization 



33 Gonzales noted that Deputy White House Counsel Timothy Flanigan, the 
recipient of the first Yoo memorandum, was not read into Stellar Wind. (U / /FOUO) 
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In short, this first Authorization allowed NSA to intercept the content of any 
communication, including those to, from, or exclusively within the United 
States, where probable cause existed to 
was enga ged in international terrorism, [ 

Authorization also allowed 
tti^Ns!A^^acquire^elepno!^^n^SnaiRneta data where one end of the 
communication was foreign or neither communicant was known to be a U.S. 
citizen. 36 (TS / / STLW/ / SI/ / QC / NF) 

The Authorization stated that it relied primarily on Article II of the 
Constitution and on the recently passed Authorization for the Use of 
Military Force (AUMF) to support the intelligence-gathering activities. The 
Authorization also stated that the President’s directive was based on threat 
assessments indicating that terrorist groups remained determined to attack 
in the United States . The Authorization stated that it was to terminateJ^H 
Jfrom the date of its execution. 

(TS/ / STLW/ / SI/ /OC/NF) 

As several Office of Legal Counsel and other Department and NSA 
officials acknowledged, in addition to allowing the interception of the 
content of communications into or out of the United States, the literal terms 
of paragraph 4(a) (ii) of this first Authorization would have allowed NSA to 
intercept the content of purely domestic communications. NSA Director 
Hayden told us he did not realize this until Addington specifically raised the 
subject during a meeting the two had to discuss renewing the first 
Authorization. According to Hayden, he told Addington that he did not want 
the NSA conducting such domestic interceptions and cited three reasons for 
this. First, he said the NSA was a foreign intelligence agency. Second, the 
NSA’s collection infrastructure would not support the collection of purely 
domestic communications. Third, Hayden said he would require such a 
high evidentiary standard to justify intercepting purely domestic 
communication that such cases might just as well go to the FISA Court. 37 
(TS / / STLW/ / SI/ / OC/ NF) - 



37 Hayden said Ar ling ton did not pressure him on the subject and simply modified 
the next Authorization to provide that the NSA may only intercept the content of 
communications that originated or terminated in the United States. We discuss the 
modifications to the Authorization in the next part of this chapter. 

(TO / / STLW / / SI/ / O C/NFJ - 
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As a result, Hayden said the NSA did not exercise the apparent 
authority in the first Authorization to intercept domestic-to-domestic 
communications. Goldsmith stated that Hayden’s position that the NSA not 
involve itself in domestic spying related back to NSA’s “getting in a lot of 
trouble” for its abuses during the 1970s. In addition, former Deputy 
Attorney General Comey told us that Hayden had said he was willing to 
“walk up to the line” but would be careful “not to get chalk on [his] shoes.” 
f TS / / STLW/ / ai/ / OC/ NT) 


As discussed above, subsection (b) of paragraph 4 of the Authorization 
covered the acquisition of both e-mail and telephony meta data. The e-mail 
meta data included the “to,” “from,” “cc,” “bcc,” 



| Telephony meta data acquisition 

included the dialing information from telephone billing data, such as the 
originating and terminating telephone number and the date, time, and 
duration of the telephone calls, but not the content of telephone calls. 
Under the Presidential Authorization, collection of both e-mail and 
telephony meta data was limited to circumstances in which one party to the 
communication was outside the United States or no party to the 
communication was known to be a U.S. citizen. -f TS / / STLW / / SI - / / OC/NF) 


Attorney General Ashcroft approved the first Presidential 
Authorization as to “form and legality” on October 4, 2001. According to 
NSA records, this was the same day that Ashcroft was verbally read into the 
Stellar Wind program. Daniel Levin, who in October 2001 was both a 
national security counselor to Attorney General Ashcroft and FBI Director 
Mueller’s Chief of Staff, told us that, according to Ashcroft, the Presidential 
Authorization was “pushed in front of” Ashcroft and he was told to sign it. 38 
Levin stated that he was not with Ashcroft when this occurred and therefore 
he did not have an opportunity to advise Ashcroft about the Authorization 
before Ashcroft signed it. (TS / / STLW/ / SI/ / OC/NF) 


James Baker, Counsel for Intelligence Policy, told us that Levin had 
given him the same account of how Ashcroft came to approve the October 4, 
2001, Presidential Authorization. According to Baker, Ashcroft was told 
that the program was “critically important” and that it must be approved as 
to form and legality. Baker said that Levin told him Ashcroft approved the 


38 According to Hayden, Addington typed the Presidential Authorizations and 
personally couriered them around for signatures. However, the OIG was unable to 
determine whether Addington presented the first Authorization to Ashcroft for signature, 
because both Ashcroft and Addington declined or did not respond to our requests to 
interview them. — (S/ /NF) — 
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Authorization on the spot. According to Baker, Levin also told Baker that 
when he learned there was no memorandum from the Office of Legal 
Counsel concerning the program, Levin told Yoo to draft one. 

(TS / / STLW/ / SI/ / OC/NF) - 

Levin’s account to us of the instruction that Yoo draft a memorandum 
concerning the legality of the program differed slightly from Baker’s account. 
Levin told us that he said to Ashcroft that it “wasn’t fair” that Ashcroft was 
the only Justice official read into the program, and that for Ashcroft’s 
protection Levin advised Ashcroft to have another Department official read 
into the program for the purpose of providing advice on the legality of the 
program. Levin said he learned that Ashcroft was able to get permission 
from the White House to have one other person read into the program to 
advise Ashcroft, although Levin was not certain how Yoo came to be selected 
as that person. 39 As discussed below, Gonzales told us that it was the 
President’s decision to read John Yoo into the program. 

(TS / / STLW // SI/ / OC/NF) ■ 

C. Presidential Authorization is Revised and the Office of 
Legal Counsel Issues Legal Memoranda in Support of the 
Program (November 2001 through January 2002) 

(T S // S TLW/ /SI/ /OC/NF) 

1. Presidential Authorization of November 2, 2001 
(T S //SI//NF) - 

On November 2, 2001, with the first Presidential Authorization set to 
expire, President Bush signed a second Presidential Authorization. The 
second Authorization relied upon the same authorities in support of the 
President’s actions, chiefly the Article II Commander-in-Chief powers and 
the AUMF. The second Authorization cited the same findings in a threat 



39 By October 4, 2001, Yoo had already drafted two legal analyses on a hypothetical 
warrantless surveillance program and therefore already had done some work related to the 
program prior to October 4 when Ashcroft was read in. (TO/ / 01/ /NFj- 
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In addition, former OLC Principal Deputy an^Actin^ssistant 

Attorney General Steven Bradbury described thisB 




Yoo Drafts Office of Legal Counsel Memorandum 
Addressing Legality of Stellar Wind 


The Stellar Wind program was first authorized by President Bush and 
certified as to form and legality by Attorney General Ashcroft on October 4, 
2001, without the support of any formal legal opinion from the Office of 
Legal Counsel expressly addressing Stellar Wind. (TS//SI/ /NF )- 

The first OLC opinion directly supporting the legality of the Stellar 
Wind program was dated November 2, 2001, and was drafted by Yoo. His 
opinion also analyzed the legality of the first Presidential Authorization and 
a draft version of the second Authorization. 40 {T S / /SI/ /NF) 

In his November 2 memorandun^^ttome^Genera^shcrofOfo^^ 
opined that the Stellar Wi nd program^ 

As discussed in Chapter Four of this report, 

however, perceived deficiencies in Yoo’s memorandum later became critical 
to the Office of Legal Counsel’s decision to reassess the Stellar Wind 
program in 2003. We therefore describe Yoo’s legal analysis in his 
November 2 memorandum. (T3//3I//NF) 

Yoo acknowledged at the outset of his November 2 memorandum that 
“[bjecause of the highly sensitive nature of this subject and the time 
pressures involved, this memorandum has not undergone the usual editing 
and review process for opinions that issue from our Office [OLC].” The 
memorandum then reviewed the changes to NSA’s collectior^ulhori 
e first and second Presidential Authorizations. 


ISTiliftii&niu 


40 The second Authorization was issued on November 2, 2001. In developing his 
legal memorandum, Yoo analyzed a draft of the second Authorization dated October 31, 
2001. The OIG was not provided the October 31 draft Presidential Authorization, but based 
on Yoo’s description in his November 2 memorandum, it appears that the draft that Yoo 
analyzed tracked the language of the final November 2, 2001, Authorization signed by the 
President. (T3/ /0I//NF) - 


33 




S Knccnniii^iiRTasra 


Yoo did acknowledge in his memorandum that the first Presidential 
Authorization was “in tension with FISA.” Yoo stated that FISA “purports to 
be the exclusive statutory means for conducting electronic surveillance for 
foreign intelligence,” but Yoo then opined that “[s]uch a reading of FISA 
would be an unconstitutional infringement on the President’s Article II 
authorities .” 41 Citing advice of the OLC and the position of the Department 
as presented to Congress during passage of the USA PATRIOT Act several 
weeks earlier, Yoo characterized FISA as merely providing a “safe harbor for 
electronic surveillance,” adding that it “cannot restrict the President’s ability 
to engage in warrantless searches that protect the national security.” 


41 As discussed in Chapter Four, Goldsmith criticized this statement as conclusory 
and unsupported by any separation of powers analysis. (U / / FOUQ) 
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Regarding whether the activities conducted under the Stellar Wind 
program could be conducted under FISA, Yoo wrote that it was problematic 
that FISA required an application to the FISA Court to describe the( 
or “facilities” to be used by the target of the surveillance. Yoo also stated 
thaH^a^mUkeh^ia^^'ISA Court would grant a warrant to cover| 

I as contemplated in the Presidential 
Authorization. Noting that the Authorization could be viewed as a violation 
of FISA’s civil and criminal sanctions in 50 U.S.C. §§ 1809-10, Yoo opined 
that in this regard FISA represented an unconstitutional infringement on 
the President’s Article II powers. According to Yoo, the ultimate test of 
whether the government may engage in warrantless electronic surveillance 
activities is whether such conduct is consistent with the Fourth 
Amendment, not whether it meets the standards of FISA. 

(TS / / STLW/ / SI/ / OC/NF f 


Citing cases applying the doctrine of constitutional avoidance, Yoo 
reasoned that reading FISA to restrict the President’s inherent authority to 
conduct foreign intelligence surveillance would raise grave constitutional 
questions. 42 Yoo wrote that “unless Congress made a clear statement in 
FISA that it sought to restrict presidential authority to conduct warrantless 
searches in the national security area - which it has not - then the statute 
must be construed to avoid such a reading.” 43 (TS/ /STLW//SI//OC/NF) - 


42 Yoo’s memorandum cited the doctrine of constitutional avoidance, which holds 
that “where an otherwise acceptable construction of a statute would raise serious 
constitutional problems, the Court will construe the statute to avoid such problems unless 
such construction is plainly contrary to the intent of Congress.” Edward J. DeBartolo Corp. 
v. Florida Gulf Coast Building & Construction Trades Council, 485 U.S. 568, 575 (1988). Yoo 
cited cases supporting the application of this doctrine in a manner that preserves the 
President’s “inherent constitutional power, so as to avoid potential constitutional 
problems.” See, e.g., Public Citizen v. Department of Justice, 491 U.S. 440, 466 (1989). 

(TS/ /STLW//SI//OC/NF) 

43 On March 2, 2009, the Justice Department released nine opinions written by the 
OLC from 2001 through 2003 regarding “the allocation of authorities between the President 
and Congress in matters of war and national security” containing certain propositions that 
no longer reflect the views of the OLC and “should not be treated as authoritative for any 
purpose.” Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal 
Counsel, Department of Justice, Memorandum for the Files, “Re: Status of Certain OLC 
Opinions Issued in the Aftermath of the Terrorist Attacks of September 11, 2001,” 

January 15, 2009, 1, 11. Among these opinions was a February 2002 classified 
memorandum written by Yoo which asserted that Congress had not included a clear 
statement in FISA that it sought to restrict presidential authority to conduct warrantless 
surveillance activities in the national security area and that the FISA statute therefore does 
not apply to the president’s exercise of his Commander-in-Chief authority. In a 
January 15, 2009, memorandum (included among those released in March), Bradbury 
stated that this proposition “is problematic and questionable, given FISA’s express 
references to the President’s authority” and is “not supported by convincing reasoning.” 

(TS / STLW ft 01/ /OC/ NF f- 
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to Yoo, the surveillance authorized by the Presidential Authorizations 
advanced this governmental security interest. (TS/ / STLW/ / SI/ / QG/ - NF) 



Yoo also omitted from his November 2 memorandum - as well as from 
his earlier September 17 and October 4, 2001, memoranda - any discussion 
of Youngstown Sheet 8s Tube Co. v. Sawyer, 343 U.S. 579 (1952), a leading 
case on the distribution of government powers between the Executive and 
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Legislative branches. 47 As discussed in Chapter Four, Justice Jackson’s 
analysis of President Truman’s Article II Commander-in-Chief authority 
during wartime in the Youngstown case was an important factor in the 
Office of Legal Counsel’s reevaluation in 2004 of Yoo’s opinion on the 
legality of the Stellar Wind program. f TS//SI/ /NF) 

3. Additional Presidential Authorizations (U) 

On November 30, 2001, the President signed a third Authorization 
authorizing the Stellar Wind program. The third Authorization was virtually 
identical to the second Authorization of November 2, 2001, in finding that 
the threat of terrorist attacks in the United States continued to exist, the 
legal authorities cited for continuing the electronic surveillance, and the 
scope of collection. (TS/ / DTLW/ / 01/ / OC / NF f 



Presidential Authorization, signed on January 9, 2002, modified the scope of 
collection to provide: 



47 In Youngstown, the Supreme Court held that President Truman’s Executive 
Order directing the Secretary of Commerce to seize and operate steel plants during a labor 
dispute to produce steel needed for American troops during the Korean War was an 
unconstitutional exercise of the President’s Article II Commander-in-Chief authority. In a 
concurring opinion, Justice Jackson listed three categories of Presidential actions against 
which to judge the Presidential powers. First, “[wjhen the President acts pursuant to an 
express or implied authorization of Congress, his authority is at its maximumf.]” Id. at 
635. Second, Justice Jackson described a category of concurrent authority between the 
President and Congress as a “zone of twilight” in which the distribution of power is 
uncertain and dependant on “the imperatives of events and contemporary imponderables 
rather than on abstract theories of law.” Id. at 637 (footnote omitted). Third, “[wjhen the 
President takes measures incompatible with the express or implied will of Congress, his 
power is at its lowest ebb, for then he can rely only upon his own constitutional powers 
minus any constitutional powers of Congress over the matter.” Id. Justice Jackson 
concluded that President Truman’s actions fell within this third category, and thus “under 
circumstances which leave Presidential power most vulnerable to attack and in the least 
favorable of possible constitutional postures.” Id. at 640. (U) 
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The language of the Authorization as modified 
in January 2002 remained the collection standard in subsequent 
Presidential Authorizations extending the Stellar Wind Program, until the 
disputed Presidential Authorization in March 2004, which we discuss in 
Chapter Four. f TSy / STLW/ / 81/ / OC / NF) 

4. Subsequent Yoo Opinions (U) 

In a 2 -page memorandum to Attorney General Ashcroft dated 
January 9, 2002, Yoo wrote tha 


did not affect the 
legality of the Authorization. (TS//STLW//SI//OC/NF)- 

Several identical Presidential Authorizations recertifying the Stellar 
Wind program were signed in 2002. (U / /FOUQ )- 

In October 2002, at Attorney General Ashcroft’s request, Yoo drafted 
another opinion for Ashcroft concerning the Stellar Wind program. This 
memorandum, dated October 11, 2002, reiterated the same basic analysis 
in Yoo’s November 2, 20 01. memorandum in support of the legality of the 
Stellar Wind program. 48 


48 As in the November 2, 2001, memorandum, Yoo’s October 11, 2002, 
memorandum included the following caveat: “Because of the highly sensitive nature of this 
subject and its level of classification, this memorandum has not undergone the usual 
editing and review process for opinions that issue from our Office [OLC].” 






5. Yoo’s Communications with the White House (U) 


As the only Office of Legal Counsel official who had been read into the 
Stellar Wind program through early 2003, Yoo consulted directly with White 
House officials about the program during this period. Because we were 
unable to interview Yoo, we could not determine the exact nature and extent 
of these consultations. We were also unable to determine whether Ashcroft 
was fully aware of the advice Yoo was providing directly to the White House 
about the program. (S//NF) ~ 


Gonzales told the OIG that Yoo was among those with whom the 
White House consulted to develop advice for the President on the program, 
but he asserted that Yoo was not sought out to provide approval of the 
program for the Department. However, Gonzales told us that he did not 
know how Yoo came to be the primary Justice Department official that the 
White House consulted during this period about the program. (G//NF )~ 

In fact, Jay Bybee, who served as the OLC Assistant Attorney General 
for most of this period and was Yoo’s supervisor, was never read into the 
Stellar Wind program. Bybee told the OIG that during his tenure as 
Assistant Attorney General he did not know that Yoo was working alone on 
a sensitive compartmented program and he had no knowledge of how Yoo 
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came to be selected for this responsibility. Bybee told us that he was 
“surprised” and “a little disappointed” to learn in media accounts that he 
was not privy to Yoo’s work on what Bybee had later learned to be a 
compartmented counterterrorism program involving warrantless electronic 
surveillance. Bybee said that it would not be unusual for a Deputy 
Assistant Attorney General such as Yoo to have direct contact with the 
White House for the purpose of rendering legal advice, but that the OLC 
Assistant Attorney General must be aware of all opinions that issue from 
the OLC. Bybee said that the Assistant Attorney General has an obligation 
to “see the whole picture” and is the person in the office who knows the full 
range of issues that are being addressed by the OLC and who can assure 
that OLC opinions remain consistent. (T8/ /SI/ /NF) — 

6. Gonzales’s View of the Department’s Role in 

Authorizing the Stellar Wind Program (£5/ /NF}' 

The OIG asked Gonzales about how he, as White House Counsel, 
viewed the role of the Justice Department during the early phase of the 
Stellar Wind program. Gonzales stated that he and others at the White 
House tried to be very careful to understand what could be done legally, and 
they wanted to have “constant communications with the Department” in the 
first few months following the September 11, 2001, terrorist attacks. 
Gonzales also stated that it was the President, and not the Attorney General 
or the White House Counsel, who authorized the warrantless surveillance 
activity under the Stellar Wind program. However, Gonzales acknowledged 
that the President’s decision was based on advice from the Attorney General 
and White House Counsel, among others. (T3//3I//NF) 

The OIG also asked whether Gonzales had a personal belief about the 
justification for having a single attorney - Yoo - speak on behalf of the 
Department regarding the legality of the program. Gonzales stated that it 
was up to the Attorney General to make that determination or calculation. 
Gonzales stated that he understood the Department’s position was that the 
program was legal and that Yoo would sit down with Attorney General 
Ashcroft to answer any legal questions when the Presidential Authorizations 
were presented to Ashcroft for his signature. Gonzales said he understood 
that the Yoo opinions represented the legal opinion of the Department. 
However, as noted previously, for the first year and a half of the program the 
Department read-ins included only Yoo, Ashcroft, and Baker. (TB//SI//NP )- 

Gonzales also stated that it was Ashcroft’s decision as to how to 
satisfy his legal obligations as Attorney General. However, when the OIG 
asked whether Gonzales was aware if Ashcroft ever requested to have 
additional people read into Stellar Wind, Gonzales stated that he recalled 
Ashcroft wanted Deputy Attorney General Larry Thompson and his Chief of 
Staff, David Ayres, read in. Gonzales acknowledged that neither official was 
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ever read into the program. Gonzales said that Ashcroft complained that it 
was "inconvenient" not to have Thompson and Ayres read in, but Gonzales 
also stated that he never got the sense from Ashcroft that it affected th.e 
quality of the legal advice the Department provided to the White House. 
Gonzales stated that other than Ashcroft’s request that Thompson and 
Ayres be read in, he did not recall Ashcroft requesting to have additional 
Department officials read in. 49 (S/ /NF ) - 


II. NSA’s Implementation of the Stellar Wind Program (U//F OUO) - 

In this section, we describe the NSA’s initial implementation of the 
Stellar Wind program. We first describe how the NSA acquired the 
communications data authorized for collection under the program. We also 
discuss the process the NSA used to analyze the information received from 
the Stellar Wind program and how this information was provided to the FBI. 
(U/ / TOUO) 


A. Implementation of Stellar Wind (U// FOUO) 



Our description of the implementation of the Stellar Wind program is 
based on NSA and Justice Department documents we obtained during our 
review, as well as interviews of NSA and Department personnel with 
knowledge of Stellar Wind’s technical oj 
basic overview of how the NSA obtained 

| the information authorized for collection under Stellar Wind. This 
information is also important for later sections of this report that describe 
significant modifications to the Authorizations regarding the manner and 
scope of collection, the Department’s re-assessment of the legal rationale 
supporting the Stellar Wind program during late 2003 and early 2004, and 
compliance issues that arose when the Department decided 
collection of 



{T S//STLW//SI//OC/NF) 



49 Gonzales stated that Ashcroft, as the Attorney General, would be well-positioned 
to request the President to allow additional attorneys to be read into the program. Drawing 
on his own experience as Attorney General, Gonzales cited his request to the President in 
2006 that the then head of the Office of Professional Responsibility (OPR) and several 
attorneys within OPR be granted security clearances in order to conduct an inquiry into the 
professional conduct of Department lawyers with respect to the Stellar Wind program. 
Gonzales said he made his request both through White House Counsel Harriet Miers and 
directly to the President. However, the President initially declined the request, and the 
request was not granted until October 2007. (U / / FQUO ) 
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The meta data collected ( 

under Stellar Wind (baskets 2 an^3)^^vel^^m^net^dat^associated 
with communications targeted for content collectionunder the program, 
was placed into an NSA database system called which according 
t^JS^officials is a configuration of databases and analytical tools. 

(databases are segregated into “realms” organized by the specific 
authority allowing the particular data to be collected. 53 The content data 
collected under the Stellar Wind program was placed in a separate NSA 
repository. 54 (TS//STLW/ /SI/ /OC/NP )- 

1. Basket 1 - Telephone and E-Mail Content Collection 
— (TS/ / BTLW/ / SI/ / OC/NF) 

a. Telephone Communications (U) 

In this section we describe briefly the technical means used by the 
NSA to access the international telephone system to accomplish the 
collection of international calls under the Stellar Wind program. 55 
f FS - / / STLW/ / SI/ / OC / NF) 



33 NSA officials said the realms also establish a system of access control to ensure 
that only authorized users access certain data. - ( S / - / - NF) — 


54 As discussed in Chapter Five of this report, the NSA created an additional realm 
in July 2004 when the government obtained FISA authority to collect e-mail meta data, and 
another realm in May 2006 when it obtained authority under FISA to collect telephony 
meta data. These realms were separate from the realms that contained information 
collected under Stellar Wind. - (TS//STLW//Sr//OC/NF) 

53 The NSA’s interception of international telephone communications under Stellar 
Wind highlighted the dramatic change in telecommunications technology that had been 
taking place for nearly 20 years. In 1978, when FISA was enacted, telephone calls placed 
by and to individuals within the United States (domestic calls) were carried mostly on 
copper wires, while telephone calls placed to or from individuals outside the United States 
(international calls) generally were transmitted by satellites. FISA reflected the state of 
technology then by defining the term “electronic surveillance” to be the acquisition of the 
contents of certain wire and radio (satellite) communications. FISA stated that as to radio 

(Cont’d.) 
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communications specifically, and thus as to most international communications, the 
interception of calls constituted “electronic surveillance” only if the acquisition intentionally 
targeted a particular known U.S. person in the United States, or if all participants to the 
communication were located in the United States. See 50 U.S.C. §§ 1801(f)(1) and (3). 
Accordingly, government surveillance that targeted foreign persons outside the United 
States generally was not considered electronic surveillance under FISA, and the 
government was not required to obtain a FISA Court order authorizing the surveillance 
even if one of the parties to the communication was in the United States. 

/rpo , nvPMir; /or/ /nr»/i\n?l 
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However, under 


the October 4, 2001, Presidential Authorization, the NSA for the first time 
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The NSA informed the FISA Court of this issue in the government’s December 2006 
FISA application that sought to bring Stel lar Wind* 

(discussed in Chapter Five of this report' 












_ ___ ese records, also reierre 

routing information that includes the originating and terminating telephone 
number of each call, and the date, time, and duration of each call. The call 
detail records do not include the substantive content of any communication 
or the name, address, or financial information of a subscriber or customer. 






miiinui 


that is, call detail records 
pertaining to communications where at least one parly was outside the 
United States, where no party was known to be a United States citizen, or 
where there was reasonable articulable suspicion to believe the 
communication related to international terrorism. As noted in Chapter One, 
the NSA interpreted this authority to also permit it to collect telephony and 
e-mail meta data in bulk so tha t it would have a database from which to 
acquire the targeted meta data. 







| The NS A personnel also organized the data 
into a format that could be used by NSA analysts responsible for analyzing 
the information under the Stellar Wind program. The data was archived 
into an NSA analytical database that contained exclusively Stellar Wind 
information and that was accessible only by specially authorized NSA 


personnel read into the program. -( TS//STLW//SI//QC/NF) 



| 63 While the magnitude of the bulk collection was enormous, the 
NSA did not retrieve or review most of this data because access was 
authorized only with respect to telephone communications that satisfied the 
Presidential Authorizations “acquisition” standard. In fact, the NSA 


reported that by the end of 2006, .001% of the data collected had actually 
been retrieved from its database for analysis. -( T9//0TLW//0I// - QC/NF) 


r > 3 We describe these techniques in part B of this section. (U) 
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3. Basket 3 - E-Mail Meta Data Collection 
(T S / / S TLW/ / S I//OC/ NF ) 


The meta data the NSA obtained from e-mail communications 
included the information that appeared on the “to,” “from,” “cc,” “bcc,” and 
“sent” lines of a standard e-mail. Thus, the NSA collected the e-mail 
address of the sender, the e-mail addresses of any recipients, and the 
information concerning the date and time when the e-mail was sent. 

(TO/ /STLW/ / 01/ / OC/NF) - 


| The meta data collection did not include information 
from the “subject” or “re” lines of the e-mails or the body of the e-mails. 64 
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B. NSA Process for Analyzing Information Collected Under 
Stellar Wind ( S//NF) 


The NSA conducted two functionally distinct types of review of the 
massive amount of data it collected under the Stellar Wind program. First, 
the NSA conducted procedures intended to ensure that it only reviewed or 
“acquired” the information that was within the scope of the Presidential 
Authorizations. Second, the NSA conducted substantive analysis of the 
acquired information to determine whether it had intelligence value that 
should be disseminated to customer agencies such as the FBI and the CIA. 
(TS//SI//NF) 

The NSA procedures to ensure that the acquisition and dissemination 
standards were satisfied became more formalized over time. We describe 
below how the NSA handled the enormous volume of data it was collecting 
with the Stellar Wind program. (TS/ /SI/ /NF) 

1. Basket 1: Content tasking, Analysis, and 
Dissemination (TS//STLW// 8 I//OC/NF) 

Stellar Wind’s “basket 1” content database contains telephone and 
e-mail communications of individuals. The NSA refers to the telephone 
numbers and e-mail addresses tasked for interception as “selectors.” To 
task a selector under the Presidential Authorizations, the NSA was required 
to establish probable cause to believe the intercepted communications 
originated or terminated outside the United States and probable cause to 
believe a party to the communications was a group engaged in international 
terrorism, or activities in preparation therefor, or any agent of such a 
group. 65 fTS//STLW//SI//OC/NF) 

The NSA had two processes for tasking selectors under Stellar Wind. 
One process applied to tasking foreign selectors, or selectors believed to be 
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used by non-U.S. persons outside the United States. The other process 
applied to tasking domestic selectors, or selectors believed to be used by 
persons inside the United States or by U.S. persons abroad. A foreign 
selector could be tasked for collection under Stellar Wind based upon an 
NS A analyst’s determination, following some amount of documented 
research and analysis about the selector, that the terms of the 
Authorizations were satisfied. The NSA did not require any additional levels 
of approval before a foreign selector could be tasked. 66 
(TS / /STLW/ /SI//OC/NF) 

A domestic selector could be tasked only after the NSA analyst 
obtained specific approvals. The rigor of the process to task a domestic 
selector evolved over time, but essentially it required an analyst to draft a 
formal tasking package that demonstrated, through analysis and 
documentation, that the selector satisfied the terms of the Authorizations. 
This package was reviewed by a designated senior official who could approve 
or reject the package, or request that additional information be provided. 
(TS//STLW//SI//OC/NF) - 

In emergency situations, th^NS^ould commence content 
interception on a selector withirHHH°f identifying a number or address 
that satisfied the criteria in the Presidentia^uthorizations. In other cases, 
interception commenced withir^^^^^^m^f for urgent or priority taskings 
and within a week for routine taskings. (TS// STLW/ /SI//QC/NF) 

The NSA conducted 15-, 30-, and 90-day reviews of tasked foreign 
and domestic selectors to assess whether the interception should continue. 
The NSA stated that the selectors were “de-tasked” if the user was arrested, 
if probable cause could no longer be established, or if other targets took 
priority. (TS//STLW//BI//OC/NF )- 

The content intercepted under taskings was sent to the NSA and 
placed in a database accessible by NSA analysts cleared into the Stellar 
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Baskets 2 and 3: Telephony and E-Mail Meta Data 
Queries, Analysis, and Dissemination 


The NS A received^mma massive amount of telephony and 
e-mail meta data (basket 2 and 3 information) that was stored in a realm 
accessible only by NSA analysts assigned to the Stellar Wind program. The 
urpose of the collection was to facilitate the identification of connections 

among particular telephone numbers and e-mail addressesby 
using sophisticated analytical techniques called “contact chaining”® 


As descnbed by the NSA in declarations filed with the FISA Court, 
contact chaining is used to determine the contacts made by a particular 
telephone number or e-mail address (tier one contacts), as well as contacts 
made by subsequent contacts (tier two and tier three contacts). The NSA 
uses computer algorithms to identify the first two tiers of contacts an e-mail 
address makes and the first three tiers of contacts a telephone number 
makes. According to the NSA, multi-tiered contact analysis is particularly 
useful with telephony meta data because a telephone does not lend itself to 
simult aneous contact with la r ge numbers of individuals as e-mail 
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snam. 
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As previously noted, the NS A interpreted the Presidential 
Authorizations to permit it to collect telephony and e-mail meta data in 
bulk. 67 The NSA “queried” the databases that held this data to identify meta 
data for communications to or from a particular telephone or e-mail address 
(the “selector,” also known as the “seed number” or “seed account”). NSA 
analysts queried the database using a selector for which there was a 
reasonable articulable suspicion to believe that the number or accountji^l 
been used for communications related to international terrorism. 68 1 



As with proposals to task selectors, an NSA shift coordinator typically 
reviewed for approval proposals to query either the e-mail or telephony meta 
data bulk databases using particular selectors. If the shift coordinator 
agreed that the reasonable articulable suspicion standard was met, the 
selector was approved and the analyst was authorized to query the meta 
data bulk database to identify all of the other telephone numbers or e-mail 
addresses that had been in contact with the seed account. Each contact 
along the chain of contacts that originated with the selector was referred to 
as a “hop,” meaning that a telephone call from the seed account to 
telephone number A was considered “one hop out,” and a call from 
telephone number A to telephone number B was considered “two hops out” 
(relative to the seed account), and so on. NSA analysts used specialized 
software to chain and analyze the contacts identified by each query. The 
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NS A told us that Stellar Wind analysts were permitted to chain the results 
of queries up to three hops out from the selector. (TS / / STLW / / SI/ / QC /NF) 

The results of each query were analyzed to determine whether any of 
the contacts should be reported, or “tipped,” to Stellar Wind customers - 
primarily the FBI, CIA, and the National Counterterrorism Center. In the 
first months of the Stellar Wind program, the NSA reported to the FBI most 
contacts identified between a U.S. telephone number or e-mail address and 
the selector used to query the meta data realm, as well as domestic contacts 
that were two and three hops out from a selector. As discussed in Chapter 
Six of this report, over time the NSA and FBI worked to improve the 
reporting process and the quality of the intelligence being disseminated 
under Stellar Wind. (TS/ / STLW/ /QI//OC/NF )- 

The domestic contacts from specified numbers or e-mail addresses, 
called “tippers,” were provided to the FBI by the NSA. These tippers were 
included in reports that contained two sections separated by a dashed line, 
commonly referred to as a “tearline,” made to appear as a perforation 
extending across the width of a page. The purpose of the tearline was to 
separate the compartmented information above the tearline, which could 
identify the specific sources and methods used to obtain the information, 
from the non-compartmented information that the FBI could further 
disseminate to its field offices. Only FBI personnel read into the Stellar 
Wind program could have access to the full Stellar Wind reports from NSA. 
tT S//OTLW//SI//OC/NF) 


The information that appeared above the tearline typically was 
classified Top Secret/ SCI and identified Stellar Wind as the source of the 
The information included specific details r 


intelligence 



as weir as any pertinent comments by IV a A intelligence analysts. 
- (TS / / STLW //SI//QC/NF) 


The information that appeared below the tearline of a report generally 
was classified Secret or Confidential and did not identify Stellar Wind as the 
source of the intelligence. The text typically included some version of the 
following statement: 
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nd provided the date or dates of the contacts, 
contact was made. (TS//STLW//SI//OC/N - F) 

During the first several months of the Stellar Wind program, nearly all 
reports based nr^elerjhonjyn^ynaiUnetc^iat^nalvsi^lesignatec^acl^Df 

th *. tippers a,B 


or the period of time in which 


(TS / / STLW / / SI/ / OC/NF ) 


As examples, the following Stellar Wind reports were among those 
disseminated to the FBI in November 2001. We have excerpted only the 
information below the tearline, which is often referred to simply as “tearline 
information.” In addition, we did not provide the actual telephone numbers 


provided by the NSA to the FBI. 
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III. FBI’s Early Participation in the Stellar Wind Program (S//NF)— 

Stellar Wind was not an FBI program, nor was the FBI involved in the 
program’s creation. However, as the lead agency for counterterrorism in the 
United States, the FBI received much intelligence produced under Stellar 
Wind. In the following sections, we describe how the FBI became involved in 
the Stellar Wind program, the personnel resources allocated to handle 
Stellar Wind information, and the initial procedures the FBI established to 
receive, control, and disseminate the program information. 

(TS / / STLW/ / 01/ / O C / NP) — 


69 In addition to the queries the NSA conducted on a case-by-case basis, the NSA 
also maintained a list of foreign and domestic telephone numbers and e-mail addresses for 
which, based on NSA analysts’ assessments, there was a reasonable basis to believe were 
associated with international terrorism. These selectors, called “alerts," were queried 
against the incoming meta data automatically on a daily basis, and any contacts with a 
domestic telephone number or e-mail address were directed to NSA analysts for review and 
possible reporting to the FBI. The NSA regularly updated the alert list by adding or 
removing selectors, depending on the available intelligence. As we discuss in Chapter Five 
in connection with the transition of Stellar Wind’s bulk meta data collection from 
presidential authority to FISA authority, the FISA Court found that the NSA’s use of the 
alert list to queiy incoming telephone meta data did not comply -with terms of the Court’s 
Order. - (TO//OTLW//gi/ /OC/NP) 
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A. FBI Director First Informed of Stellar Wind Program 
(U//F0We)- 

Director Mueller told us that his earliest recollection of the Stellar 
Wind program was a meeting he attended at the White House with Attorney 
General Ashcroft, which occurred either after the decision had been made to 
move forward with the presidentially authorized program or shortly after the 
October 4, 2001, Authorization was issued. Mueller told us the meeting was 
“more than a formal read-in” and that Director Hayden may have attended. 
Mueller said that at or around this time he also briefly reviewed the 
October 4, 2001, Presidential Authorization, which he characterized as 
“relatively complex.” (TS//SI//QC/NF)- 

Director Mueller said his impression at the time was that the terms of 
the Presidential Authorization might allow for collecting purely domestic 
telephone and e-mail communications. Mueller said he discussed the 
matter with Ashcroft and asked whether OLC had issued an opinion on the 
program. Mueller said that he recalled being told that OLC might have 
opined orally on the program and Mueller said he suggested to Ashcroft that 
OLC issue a formal written opinion. Mueller told us that he did not think 
the NS A ever exercised authority under the Authorization to collect purely 
domestic communications. (TS//STLW/ /SI//OC/NF ) 

Mueller stated that based on the meeting he attended at the White 
House and his brief review of the October 4, 2001, Presidential 
Authorization, he understood the FBI’s role in the Stellar Wind program was 
to be a “recipient” of intelligence generated by the NSA, and to provide any 
technical support to the NSA as necessary to support the program. 
(TS//SI//NF) 
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Attorney General formally directing the FBI to support the NSA program. 
Mueller said that he also requested the order because he wanted a “record 
as to our participation.” - (T3//3TLW//3I//OC/NF) 

In response, on October 20, 2001, Attorney General Ashcroft sent a 
memorandum to Director Mueller stating: 

As part of the Nation’s self defense activities, the National 
Security Agency (NSA) is engaged in certain additional collection 
activities, the details of which you are aware. Those activities 
are legal and have been appropriately authorized, and the 
Federal Bureau of Investigation should cooperate with NSA as 
necessary for it to conduct those activities. ~ fT0//0I/ /NF) - 

According to Mueller, the combination of this memorandum from the 
Attorney General and the November 2, 2001, memorandum prepared by the 
Department’s Office of Legal Counsel regarding the legality of Stellar Wind 
gave him comfort at that time with the FBI’s participation in the program. 
f F S //SI//NF) 



Bowman also told us that the White House officials primarily 
responsible for Stellar Wind, who he identified as the Vice President and 
Addington, were “amateurs” when it came to intelligence work. Bowman 
stated that one of the potential consequences of severely limiting the 
number of individuals read into a program is that uncleared personnel who 
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occupy positions placing them in close proximity to program-related 
activities might construe certain actions as questionable or illegal and 
report that activity, thereby potentially compromising the activities. 
Bowman said that this is what occurred with Stellar Wind. For this reason 
and others, Bowman did not agree with the decision to so severely limit 
access to the program. (TS//STLW/ /SI //OC/NF) 



C. FBI Begins to Receive and Disseminate Stellar Wind 
“Tippers” (S//NF) 


In the immediate aftermath of the September 1 1 terrorist attacks, the 
FBI had created a task force of agents and analysts to analyze the flood of 
telephone numbers it received from multiple sources, including agencies 
within the U.S. Intelligence Community, foreign intelligence services, and 
concerned citizens. The task force, called the Telephone Analysis Unit 
(TAU), was located at FBI Headquarters and consisted of approximately 50 
FBI employees working on shift rotations 24 hours per day, 6 days per 
week. The operation was supervised by FBI supervisors working out of the 
FBI’s Strategic Information and Operations Center. As described below, 
personnel assigned to this task force were among the first at the FBI to 
handle Stellar Wind-derived information. (TS /- / - STLW/ /SI/ / OC/NF) 


1 . 



{S/fNFf 


In October or Novembe^OO^evem^^U analysts were assigned to 
what came to be called the which was the FBI’s effort 

to manage the Stellar Wind-derived information being received from the 
NSA. The information, referred to as Stellar Wind "tippers,” consisted of 
telephone numbers and e-mail accounts derived from NSA meta data 
analysis, and sometimes content intercepted from particula^elephon^nd 
e-mail communications. The essential purpose of the| 
was to receive Stellar Wind tippers from the NSA and disseminate the 
information to FBI field offices for investigation in a manner that did not 
reveal the source of the information or the methods by which it was 
collected. (TS//STLW//EI//OC/NF) - 


Working alternating shifts in the FBI’s Strategic Information and 
Operations Center, two FBI analysts were primarily responsible for 
managing Stellar Wind tippers in the initial months of the program. These 
analysts told the OIG that until December 2001, the Stellar Wind tippers 
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consisted nearly exclusively of telephone numbers. According to the 
analysts, the process for handling Stellar Wind tippers began when the NSA 
liaison co-located at FBI Headquarters provided one of the analysts the 
information below the tearline from a Stellar Wind report containing one or 
more tippers. The analyst then queried FBI databases for any information 
about each tipper, such as whether the tipper appeared in any pending or 
close^FBHnvestigations^The analyst also queried the tipper against the 
FBI’s^^^^^^^^^^^^^^database, which is the FBI’s central repository 
for telephone subscriber data acquired during the course of investigations. 
In addition, the analyst checked each tipper against public source 
databases for relevant information, such as the identity of a telephone 
number subscriber. f Kl / / OTLW/ / SI/ / OC / NF) 


After completing these database checks, the analyst drafted an 
Electronic Communication, or EC, from FBI Headquarters to the 
appropriate FBI field office. The EC described the tearline information 
about the tipper contained in the Stellar Wind report together with any 
additional information the analyst was able to locate. 


ECs disseminated to field offices included 
several features concerning the nature of the information and how it could 
be used. First, the ECs advised the field offices that the information being 
provided was “derived from an establishe^an^mliablesource” and that it 
was “being addressed by the TAU as the ” 72 (S//NF) 

Second, the ECs included a caveat about the use of the information 
being provided, stating that the information “is for lead purposes only and is 
intended solely for the background information of recipients in developing 
their own collateral leads. It cannot be used in affidavits, court proceedings, 
subpoenas, or for other legal or judicial purposes.” The FBI said this 
language was included in each EC to protect the source of the information 
and the methods by which it was collected. (S//NF j- 

Third, the ECs provided an explanation about the qualitative rankings 
assignecH^h^jippercs^A^escribed previously, the NSA assigned each 
tipper rankin 
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rwnuzTyTjrr. 


Fourth, the ECs instructed the field offices how the tippers should be 
addressed. These instructions were provided as “leads,” for which the FBI 
had three categories: Action, Discretionary, and For Information. An Action 
lead instructed a field office to take a particular action in response to the 
EC. An Action lead was “covered” when the field office took the specified 
action or conducted appropriate investigation to address the information in 
the EC. A Discretionary lead allowed the field office to take whatever action 
it deemed appropriate. A field office that receives a “For Information” lead 
was not expected to take any specific action in response to the EC other 
than possibly route the communication to the office personnel whose 
investigations or duties the information concerned. (8/ /NF) 

After the FBI analyst completed this process and drafted the EC, an 
FBI Supervisory Special Agent read into the Stellar Wind program reviewed 
the EC, in part to ensure that it did not reveal the source of the information 
or the method by which the information was obtained. Once approved, the 
analyst entered the EC into the FBI’s Automated Case Management System 
and the receiving field offices were notified electronically to review the 
communication. (TS//SI/ /NF )— 

EC typically contained multiple tippers and 

therefore was distributed to multiple field offices. The receiving field offices 
were responsible for handling the leads that concerned tippers falling in 
their respective geographic jurisdictions. (S//N - F) - 

Most of the ^^^^^^^^^^^|leads that disseminated Stellar Wind 
tippers were designated Action leads. As noted, during this period the 
tinners were almost exclusively telephone numbers. Accordingly, the typical 


lead instructed the field office to 


he lead also instructed the liel 
office to report the investigative results to the Telephone Analysis Unit. 


The two analysts told us that the focus of their 

work in the first months after the September 1 1 attacks was to detect what 
many believed was an imminent second attack. During this period, nearly 
all of the Stellar Wind tippers the FBI received were disseminated to a field 
office for investigation as quickly as possible. (S / /NF) - 

In addition to tippers containing the content of intercepted telephone 
and e-mail communications (content tippers), in approximately December 
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2001 the NSA began providing the FBI tippers derived from the NSA’s e-mail 
meta data analysis (e-mail tippers). These e-mail tippers initially were 
routed to the same two analysts who were managing the telephone tippers. 
The analysts told us that the e-mail tippers were processed and 
disseminated in the same manner as the telephone tippers. Content 
tippers, which according to the analysts were received very infrequently • 
during this early period, generally were also disseminated by EC to the 
appropriate field offices, but little if any research regarding the information 
was conducted. The analysts said they considered the content tippers 
particularly time-sensitive and for that reason occasionally transmitted the 
ECs directly to the appropriate field offices or called the offices to advise that 
the information was being loaded into the FBI’s Automated Case 
Management System. In 2002, responsibility for e-mail tippers was 
reassigned to the Electronic Communications Analysis Unit. 

. (TS//STLW//DI//OC/NFp 

^^^Jn February 2002, one of the two FBI analysts left the 

after being selected for a management position in a different 
analytical section within the FBI’s Counterterrorism Division. The 
remaining analys^ecam^olelv^esDonsible for managing the Stellar Wind 
tippers under a situation that continued for 

approximately the next 12 months. The analyst told us that while her work 
hours during this period were “ridiculous,” she did not feel there was any 
pressure to add analysts to the project because “the process was working 
well.’*— f- TS / / SI / / NF1 


^^^In early 2002, FBI management instructed the lone J 

(analyst to conduct some of her work while physically located in the 
NSA Headquarters at Fort Meade, Maryland. This created an unusual 
arrangement for the analyst. The analyst continued to receive the NSA’s 
daily Stellar Wind reports at FBI Headquarters, and she would then drive to 
the NSA with the reports to draft the ECs (the analyst had remote access to 
FBI databases from an NSA workstation). The analyst told us that 
interaction with NSA counterparts during these daily visits was min imal 
After the ECs were drafted, the analyst returned to FBI Headquarters to 
obtain approval to disseminate the communications to the FBI’s field offices. 
The analyst’s impression was that FBI management created this unusual 
arrangement “for show” and that its purpose was to establish an FBI 
“presence” at the NSA in connection with Stellar Wind. 


The analyst continued working on Stellar Wind matters until 
approximately February 2003, when a small team of FBI personnel were 
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74 This co-location of FBI personnel at the NSA is discussed below. 

75 To open a full investigation, the FBI was required to 


only a showmg_of 




A pr eliminary inquiry require 
See Attorney General 


The FBI’s practice of issuing national security letters based on Stellar Wind-derived 
information is discussed in Chapter Six of this report. (0/ /NF) 










received calls from agents requesting additional information about the 
source of the intelligence provided in the ECs to help the agents decide 
whether there was sufficient predication to open an investigation on the 
telephone number or to issue a national security letter for subscriber 
information. - (TS//SI/ /NF) 


The analyst stated that in response to these calls he could only 
reiterate to the agents that the information was provided by a reliable, 
sensitive source. The analyst said this situation produced a “dichotomy” 
with the tippers. On the one hand, there was a demand in the International 
Terrorism Operations Sectior^n^fiel^offices for the telephone numbers 
because of their priorityH^mUstatus and the prevailing concern 
that there would be a second terrorist attack; on the other h and, the limited 
and vague information contained in the|^^|^|^|^m|ECs caused 
some confusion and frustration among agents investigating the lead. 


Agents also complained that many tippers wer e already known to th e 
FBI from past or pending investigations and that the| 

ECs were provi ding “circular reporting .” 76 However, according to one| 

analyst, this generally did not occur. The analyst explained 
that an agent in the field assigned to cover a lead on a telephone number 
did not know the NSA was the source of the intelligence. Consequently, 
when the agent discovered that the number was identical to a number the 
agent wa^headWnvestigating or was aware of, it appeared to the agent 
that simply had identified a previously known 

number, conducted some additional research that the field office likely had 
already done, and disseminated the information back to the field as new 
reporting. Because the analysts could noHull^xplairHjh^ource of the 
intelligence, the agent did not realize the reporting in 

fact reflected a new foreign connection to the telephone number. 


Another frustration voiced by agents to th 
analysts was that leads disseminated under the project that were 
designated “Action leads” frequently did not yield significant investigative 
results, such as ide ntifying new persons of int 
active investigation. 




76 For example, circular reporting might have occurred when the FBI passed a 
Stellar Wind-derived telephone number or e-mail address to another agency within the U.S. 
Intelligence Community, that agency in turn requested the NSA to analyze the information, 
and the NSA subsequently disseminated the results back to the FBI in a Stellar Wind 
report. (TS//STLW/ /SI//QC/N F)- 
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field offices was uneven during these early months, and their supervisors 
instructed the analysts at one poin^^ontact the head of each field office 
to determine the status of the leads for which each office was 

responsible. (S//NF) 

analysts used the database they created to 
produce status reports for senior FBI officials who were read into the Stellar 
Wind program. These reports provided statistics regarding the quantity and 
rankh^^^^^^mninated tippers, as well as brief synopses of the status of 
the leads. The Stellar Wind program was viewed as an 

emergency response to the September 1 1 attacks and these status reports 
were intended to provide FBI executives information about how the program 
was contributing to the FBI’s counterterrorism efforts. (T3//SI//NF) 


IV. Justice Department Office of Intelligence Policy and Review’s 

(OIPR) and FISA Court’s Early Role in Stellar Wind 
(TS//STLW// S I//OC/NF) 

When the President signed the first Authorization for the program on 
October 4, 2001, only two Department officials outside the FBI were read 
into the Stellar Wind program: Attorney General John Ashcroft, who 
certified the Authorization as to form and legality; and John Yoo, the Deputy- 
Assistant Attorney General in the Office of Legal Counsel responsible for 
advising the Attorney General on the matter and for drafting the 
Department’s first memorandum on the legality of the program. 78 The 
Department’s Office of Intelligence Policy and Review (OIPR), despite its 
expertise in FISA matters, was not asked to consider how FISA might affect 
the program’s legality or implementation, nor was OIPR asked to consider 
how the program might affect the Department’s FISA operations. 
(TS//SI//NF) 

In this section, we provide an overview of OIPR, how James Baker, the 
head of OIPR, inadvertently came to learn about Stellar Wind soon after it 
was initiated, and the subsequent role that OIPR played in the program’s 
operation. We also describe the circumstances surrounding the decision to 
have the FISA Court Presiding Judge and his successor read into the Stellar 
Wind program, and the Court’s response to the program. 
(TS//STT . W//SI//OC/NF) - 


78 Levin told us that he did not believe Yoo was read into Stellar Wind before the 
October 4, 2001, Presidential Authorization was signed, and we were not able to determine 
precisely when Yoo’s read-in occurred. However, Yoo’s November 2, 2001, memorandum 
analyzes the legality of the October 4, 2001, Authorization and the draft of the November 2, 
2001, Authorization. Thus, it appears that Yoo was read into the program not later than 
November 2, 2001. - (T0//GTLW//SI//OC/NF) 
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A. Overview of OIPR (U) 

At the time of the implementation of the Stellar Wind program, OIPR 
was responsible for advising the Attorney General on matters relating to the 
national security activities of the United States. 79 Created shortly after 
enactment of the Foreign Intelligence Surveillance Act of 1978, OIPR 
reviewed executive orders, directives, and procedures relating to the 
intelligence community, and approved certain intelligence-gathering 
activities. OIPR also provided formal and informal legal advice to the 
Attorney General and U.S. intelligence agencies regarding questions of law 
and procedure relating to U.S. intelligence activities. In addition, OIPR 
advised the Attorney General and agencies such as the CIA, FBI, and 
Defense and State Departments concerning questions of law relating to U.S. 
national security activities and the legality of domestic and overseas 
intelligence operations. (U// FOUO ) 

OIPR also represented the United States before the FISA Court. OIPR 
was responsible for preparing and presenting applications to the FISA Court 
for orders authorizing electronic surveillance and physical searches by U.S. 
intelligence agencies for foreign intelligence purposes in investigations 
involving espionage and international terrorism. When evidence obtained 
under FISA was proposed to be used in criminal proceedings, OIPR sought 
the necessary authorization from the Attorney General, and in coordination 
with the Criminal Division and U.S. Attorney’s Office prepared the motions 
and briefs required by the federal court whenever surveillance under FISA 
was challenged. (U) 

The head of OIPR was referred to as the Counsel for Intelligence Policy 
and was supported by two Deputy Counsel and a staff of attorneys, 
paralegals, and administrative professionals. James Baker served as the 
Counsel for OIPR from May 2001 to January 2007. 80 (U) 

B. OIPR Counsel Learns of Stellar Wind Program (U/ /FOUO) 

Baker told us that while standing outside the Department one evening 
several weeks after the September 1 1 attacks, he was approached by an FBI 
colleague who said, “There is something spooky going on,” that it appeared 


79 In September 2006, the Justice Department moved OIPR into the newly created 
National Security Division (NSD). In April 2008, NSD modified OIPR’s structure and name. 
The new organization is called the Office of Intelligence and includes operations, oversight, 
and litigation sections. For purposes of this report we use the term OIPR to reflect the time 
period our review encompasses. (U) 

80 Baker served as Acting Counsel for OIPR from May 2001 to January 2002, and 
as Counsel from February 2002 until January 2007. Baker officially resigned from the 
Justice Department in October 2007. (U) 
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foreign-to-domestic collection was being conducted without a FISA order, 
and that some FBI personnel “were getting nervous.” The FBI colleague 
asked Baker whether he knew anything about the activity, and Baker 
responded that he did not. -(- TS//STLW//SI//OC/NF) 

Baker said that while reviewing a FISA application several weeks after 
this conversation, a particular passage regarding international 
communications “leapt out at” him. According to Baker, the passage 
contained “strange, unattributed language” and information that was “not 
attributed in the usual way.” Baker told the OIG that the information 
concerned connections between telephone numbers, but he could not recall 
if the information simply identified a link between individuals or also 
included the content of communications. - (TS//SI//NF) 

Baker asked the OIPR attorney responsible for the application about 
the information in the passage, and the attorney responded that nobody at 
the FBI would disclose where the information had come from, only that it 
was part of a “special collection.” Baker therefore contacted the FBI about 
the application. Unable to obtain any answers to his questions, Baker 
informed the FBI that he would not allow the application to be filed with the 
FISA Court. Baker said that, to the best of his recollection, he did not 
believe the application was filed with the Court. (TS//SI//NF) 

Soon thereafter, Baker spoke with Daniel Levin, who at that time was 
serving as both Counselor to the Attorney General and Chief of Staff to the 
FBI Director. Levin told Baker that approval from the White House was 
needed before he could tell Baker about the special collection. Levin told us 
that he successfully pressed the White House for Baker to be read into 
Stellar Wind. Baker stated that David Addington, counselor to Vice 
President Cheney, was the individual who approved his clearance into the 
program. (TO / / OTLW //3I//OC/NF) — 

According to NSA records, Baker was read into Stellar Wind in 
January 2002. 81 He said his read in essentially consisted of Levin providing 
him a short briefing and a copy of Yoo’s November 2, 2001, memorandum 
regarding the legality of the program. Baker told us that his initial reaction 
was that the program, and Yoo’s memorandum, were flawed legally. Baker 
said he did not consider himself a constitutional law scholar, but was 


81 Baker told us that he initially was read into the program in December 2001 by 
Levin. Baker said he later received a more formal briefing on the program at the NSA, 
where he was allowed to read the Presidential Authorizations and discuss the program with 
NSA attorneys. This formal briefing appears to be the event that the NSA considers Baker’s 
official read-in, which according to NSA records occurred on January 11, 2002. We used 
this date for purposes of calculating the number of Justice Department employees read into 
the program. (U/ /FOUO ) 
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nevertheless surprised that while Stellar Wind was in his view overriding a 
criminal statute” on the basis of the President’s power as Commander in 
Chief, Yoo’s memorandum did not even cite an important U.S. Supreme 
Court opinion on presidential authority during wartime, Youngstown. Sheet 
& Tube Co. Baker said he believed that it is important to exercise some 
“humility” when dealing with national security matters because of the 
complexity and importance of the issues, and he therefore reserved final 
judgment on the memorandum until he researched the legal issues further. 
Yet, Baker said his initial opinion that the memorandum was flawed legally 
did not change over time. (TS/ /STLW/ /SI //OC/NP) - 

We asked Baker whether at the time he thought the collection 
authorized under Stellar Wind could have been accomplished under FISA. 
Baker said that his thinking on this issue has evolved over time, but that he 
staunchly believed that “FISA works in wartime.” He stated that although it 
is difficult to do, FISA can be made to work under the circumstances that 
existed following the September 1 1 attacks, but that it also was easy to 
“make FISA not work’ under these circumstances. 

(TS / / STLW / / SI / / OC/NF ) — 

Baker cited a lack of resources as the primary impediment to using 
the FISA process, rather than Stellar Wind, to collect foreign intelligence 
following the September 1 1 attacks. Baker said that he did not believe 
OIPR, as staffed in October 2001, had sufficient resources to process the 
volume of telephone numbers the NSA was tasking for content collection 
under Stellar Wind at that time. However, Baker explained that in his view 
FISA is “scalable” and that to some degree the statute’s utility is limited by 
the resources allocated to OIPR. 82 (TS//STLW//-SI//OC/NF) 

Baker also observed that to bring Stellar Wind’s content and meta 
data collections fully under FISA authority would have required a different 
approach to the statute. Baker said that developing such an approach 
would have been possible only by convening a working group to examine 
constitutional and practical issues. Baker, one of only three people in the 
Justice Department read into Stellar Wind as of January 2002, said he did 
not have the ability or the authority to do this himself. 83 Baker stated that 
his belief in this approach was informed by his own experience with and 
participation in a small, informal group composed of U.S. Intelligence 
Community officials that had worked periodically since shortly before the 


82 Baker also observed that OIPR could have been staffed with detailees from the 
Department of Defense and other components within the Justice Department. (U) 

88 Baker also said that he did not have the legal resources within OIPR to 
“challenge” Yoo’s November 2, 2001, legal analysis of the Stellar Wind program, although 
he believed it was flawed. (TS//S - TLW//BI //QC/NF)- 
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September 11 terrorist attacks to develop solutions to various foreign 
intelligence collection issues. 8 * 1 (TS//STLW//SI/ /OG/NF fr- 

C. FISA Coiafffc is Imfoimed of Stellar Wind f -f JCIf /NF)- 

Baker told the OIG that sometime in the December 2001 to January 
2002 time period he concluded, based on his awareness that information 
derived from Stellar Wind had been used to support at least one request for 
a FISA application, that the FISA Court also needed to be made aware of the 
Stellar Wind program. Baker said that the Department’s counterterrorism 
efforts rely on good relations with the FISA Court and that candor and 
transparency are critical components of that relationship. According 
Baker, OIPR had a policy of full disclosure with the Court that he sai 
served the Department well when problematic issues arose. Baker ais 
attributed the Department’s record of success with FISA applications an 
the improved coordination between intelligence agents and prosecutors t 
the strong relationship that the Department had built with the Court 
Baker believed it would be detrimental to this relationship if the Court 
learned later that information from Stellar Windwas included m ^ FISA 
applications without notice to the Court. - (TS//STLW/ /SI/ /OC/N - F )- 

Baker said he raised the issue of the FISA Court not being formed 
about Stellar Wind with Levin, who first responded by suggesting 1 hat .the 
Attorney General order Baker not to disclose the program to the Court whil 
the issue was being considered. Baker initially agreed to this approach and 
drafted a memorandum from Ashcroft to Baker to this effect. He said that 
Levin edited the document and presented it to Ashcroft, who signed it. T 
memorandum, dated January 17, 2002, stated that Ash croft' ^ de ^ to °?. 
FISA Court applications would include information obtained or de v 
Stellar Wind, and that these applications would seek authorizations to 
conduct surveillance of targets already subject to surveillance under Stellar 
Wind. Ashcroft’s memorandum also stated that he was considering Baker 
recommendation that the Department brief the FISA Court on the program. 
The memorandum stated further: 

In the interim, I am directing you to file applications with the 
Foreign Intelligence Surveillance Court without informing the 
court of the existence of the Stellar Wind program or any aspect 
thereof. I am also directing you not to brief any other 

3+ This type of collaborative effort ultimately developed the legal theories used to 
transition Stellar Wind's collection activities to FISA authority. However, as we discuss m 
Chapter Five while the transition was successful with respect to bulk meta data collection, 
the legal theory to transition Stellar Wind's content collection, while initially approved by 
one FISA Court judge, subsequently was rejected by a second judge. 
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individuals in the Department of Justice, including the FBI, 

regarding Stellar Wind without my prior authorization, 

(TS/ / STLW - / / SI/ / OC/ NF) — 

Levin told us that he, as well as Ashcroft, soon came to agree with 
Baker that the FISA Court should be made aware of the program. Levin 
said he told Ashcroft during this time that Baker had done a “remarkable 
job” building a relationship with the FISA Court that greatly benefited the 
Department’s counterintelligence and counterterrorism efforts. Levin said 
he advised Ashcroft, “We should do what Baker thinks is right.” According 
to Levin, Ashcroft agreed. (TS / / STLW / / SI/ / O C/ NF )~ 

Levin said that he informed Gonzales and Addington at some point of 
Baker’s position that the FISA Court should be made aware of Stellar Wind, 
but said they initially rejected the idea of reading any judges into the 
program. Levin stated that he continued to press the issue without success. 
fTS//STLW//SI//OC/NF) 

However, the issue came to a head on a weekend in January 2002 
when Baker reviewed a second FISA application that contained the “strange, 
unattributed language” Baker understood to indicate that the information 
referenced was obtained from the Stellar Wind program. This second FISA 



be the first application seeking FISA authority to monitor this particular 
subject’s telephone communications. Baker recognized that the NSA had 


already engaged in some level of electronic surveillance in the United States 
of a domestic telephone number without a FISA order. 

(TS//STLW//SI/ / OC/NF) 

Although Baker viewed the memorandum from Ashcroft directing him 
not to inform the FISA Court about Stellar Wind as “cover” for him not to 
inform the FISA Court about Stellar Wind, he remained uncomfortable 
about filing an application that contained Stellar Wind information without 
informing the FISA Court. Baker therefore approached the Chief of the 
Justice Department’s Professional Responsibility Advisory Office (PRAO) to 
discuss his ethical responsibilities to the FISA Court under circumstances 
where a FISA application contains certain information that is material to the 
Court’s decision, but Baker was not authorized to disclose the source of the 
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information .85 Baker stated that the PRAO Chief told him that he had an 
affirmative duty of candor to the Court, and that this duty of candor was 
heightened due to the ex parte nature of the FISA proceedings. 86 Baker 
concurred with this guidance, which Baker felt also was compelled by his 
position as a federal officer and officer of the Court. Baker said he therefore 
concluded, and informed Levin, that he would not sign the pending 
application or present to it to the FISA Court, nor would he allow any 
attorney do so. According to Baker, Levin spoke to David Addington about 
the situation, but Addington nevertheless declared that the Court would not 
be read into the program. (TS//STLW/ /SI/ /OC/NF) 

According to Baker, the White House, the Attorney General, and Levin 
then decided that Levin, rather than Baker, would sign the FISA application 
and present it to Judge Claude M. Hilton, the FISA Court judge responsible 
for hearing FISA matters that weekend. 87 Baker told us that he notified 
Judge Hilton in advance that the application was being handled in this 
manner. Levin said he brought the application to Judge Hilton’s residence 
and explained that he, instead of the OIPR Counsel, was presenting the case 
because it involved a “special classified program.” Levin told us that Judge 
Hilton approved the application without asking any questions. Accoiding to 
Levin, when he later told Addington how the matter was resolved, and that 
he agreed with Baker’s position that the Court should be briefed into the 
program, Addington responded that Baker should be fired for 
insubordination for not signing the application. (TS//STLW/ /SI/ / OC/NF) 

According to Baker, a consensus formed after this episode among the 
Attorney General, the FBI, and the White House that future FISA matters 
could not be handled in the same fashion, particularly in view of the 
anticipated increase in FISA applications resulting from the intelligence 
collected and disseminated under Stellar Wind. 88 Baker said that the 


35 The Professional Responsibility Advisory Office provides advice to Department 
attorneys with respect to professional responsibility issues. (U) 

36 Baker cited Rule 3.3 of the American Bar Association’s Model Rules of 
Professional Conduct as the specific rule implicated by the situation. That rule provides, in 
relevant part, that “in an ex parte proceeding, a lawyer shall inform the tribunal of all 
material facts known to the lawyer which will enable the tribunal to make an informed 
decision, whether or not the facts are adverse.” Baker stated that he also consulted with 
two officials from the Office of the Deputy Attorney General on the matter and that they 
provided the same advice as PRAO. (U) 

^ Director Mueller and Attorney General Ashcroft already had signed the 
application. (U) 

33 We asked Baker whether he thought the FBI’s restrictions on the use of Stellar 
Wind-derived leads disseminated to field offices, as described above, were sufficient to 
guard against including Stellar Wind information in FISA applications. Baker stated that 
his experience with FBI record-keeping practices did not give him a high degree of 
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decision was therefore made to brief the FISA Court’s Presiding Judge, 

Royce Lamberth.ss - (T - S/ / STLW/ / SI/ / QC/NF) 

Judge Lamberth was read into Stellar Wind on January 31, 2002. 

The briefing was conducted in the Attorney General’s office at the 
Department, and was attended by Ashcroft, Hayden, Mueller, Levin, Yoo, 
and Baker. According to a memorandum of talking points prepared for the 
briefing, Ashcroft provided Judge Lamberth a brief summary of the 
program’s creation, explaining that the President had authorized a sensitive 
collection technique in response to the September 1 1 attacks in order to 
obtain foreign intelligence information necessary to protect the United 
States from future attacks and acts of international terrorism. Ashcroft said 
the NSA, at the instruction of the Secretary of Defense, implemented the 
collection, which was code named Stellar Wind. (TS//STLW/ /BI/ /OC/NF) 

According to the talking points, Ashcroft also discussed the factors 
the President considered in determining that an “extraordinary emergency 
exists” to support electronic surveillance without a warrant. The factors 
cited to Judge Lamberth paralleled those contained in the Presidential 
Authorizations, including “the magnitude and probability of death from 
terrorist attacks, the need to detect and prevent such attacks with secrecy, 
the possible intrusion into the privacy of American citizens, the absence of a 
more narrowly-tailored means to obtain the information, and the 
reasonableness of such intrusion in light of the magnitude of the potential 
threat of such terrorist acts and the probability of their occurrence.” 

(TS/ /STLW/ / SI/ /OC/NF) 

According to the talking points, Ashcroft stated that he determined, 
based upon the advice of the Office of Legal Counsel, that the President’s 
actions were lawful under the Constitution. Levin told us that Ashcroft 
emphasized to Judge Lamberth that the FISA Court was not being asked to 
approve the program. (TS//STLW/ /SI/ / OC/NF) 

Following Ashcroft’s summary, the briefing continued in three parts. 
First, Hayden described how the program worked operationally. Second, 

Yoo discussed legal aspects of the program. Third, Baker discussed a 


confidence that such separation could be consistently maintained. In addition, Baker 
believed that the nature of FBI international terrorism investigations would make it difficult 
to track Stellar Wind-derived information. According the FBI OGC, Baker did not share 
with the FBI his concerns about whether its record-keeping practices would keep Stellar 
Wind information from being used in FISA applications. (TS// STLW/ /SI/ /OC/NF) 

39 The Presiding Judge for the FISA Court is appointed to a 7-year term by the Chief 
Justice of the Supreme Court of the United States. Judge Lamberth was appointed as 
Presiding Judge in 1995. (U) 
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proposal for handling FISA applications that contained program-derived 
information. - fTS - / / STLW / / SI/ / OC / NF) — 

Levin told us that when the briefing concluded, Lamberth 
acknowledged he was not being asked to approve the program and 
expressed his appreciation for being read in. According to Baker, Lamberth 
also remarked, “Well, it all depends on whether you can get five votes on the 
Supreme Court, but I’m comfortable with it.” For the next 4 months, until 
the end of his term in May 2002, Judge Lamberth was the only FISA Court 
judge read into Stellar Wind. (TS / / STLW/ / SI/ / QC/NF) 

D. OIPR Implements “Scrubbing” Procedures for Stellar Wind 
Information in International Terrorism FISA Applications 
(T S //STLW/ /3I//OC/NF) 

Following Judge Lamberth’s read-in to the Stellar Wind program, 
Baker implemented procedures in OIPR to address two scenarios in which 
Stellar Wind could affect international terrorism FISA applications. 90 First, 
information obtained or derived from Stellar Wind might be included in a 
FISA application to establish probable cause that the target of the 
application is a foreign power or an agent of a foreign power and that the 
target is using or is about to use a particular “facility” (a term used in FISA 
generally to refer to a specific telephone number or e-mail address) at which 
the electronic surveillance is directed. Second, a FISA application might 
target facilities that were also targeted by Stellar Wind, a situation referred 
to as “dual coverage” because the targeted communications were collected 
under two separate authorities. Baker’s procedures, referred to as 
“scrubbing” procedures, applied to initial FISA applications as well as to 
renewal applications seeking to continue existing coverage of targets 
(electronic surveillance under FISA generally is authorized for 90-day 
periods). -fF 3//3TLW//SI//OC/NF) 

Judge Lamberth required that all applications that contained NSA 
information derived from Stellar Wind or that would produce dual coverage 
of a facility be filed with him only. Baker told the 01 G that the scrubbing 
process was his idea, with Judge Lamberth’s full concurrence, and that it 
had as its core principle OIPR’s obligation to inform the Court of all material 
facts contained in a FISA application. According to Baker, the scrubbing 


00 The procedures implemented by Baker only applied to international terrorism 
FISA applications, not to counterintelligence FISA applications. As Baker later explained in 
a letter to Judge Lamberth’s successor as FISA Presiding Judge, this limitation was based 
on the understanding that the Stellar Wind program targeted only certain international 
terrorist communications “and there is no reason to believe that the fruits of Stellar Wind 
collection would appear in a counterintelligence FISA application.” 
TT S//STLW//OI//OC/NF) 
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procedures were a means of implementing his ethical duty of candor to the 
Court without disclosing the existence of the Stellar Wind program to 
uncleared attorneys and judges. Baker also said that Judge Lamberth 
wanted to be informed of applications that contained Stellar Wind 
information and of dual coverage situations, and that Judge Lamberth 
believed that the procedures devised by Baker were an appropriate and 
acceptable means of accomplishing this, According to Baker, the scrubbing 
process made him and Judge Lamberth “comfortable the Court was being 
told what it needed to be told.^ 1 (TS//STLW//SI//OC/NF) 

We describe below the initial two scrubbing procedures implemented 
by Baker as well as the difficulties they created for the FISA application 
process. (TS//STLW//SI//QG/ - WF )- 

1. Initial Scrubbing Procedures (TS// S I//NF) - 

Each international terrorism FISA application was “scrubbed” for 
Stellar Wind information and dual coverage before it was filed. However, 
Baker, as the only person in OIPR read into Stellar Wind, was unable to 
explain to his staff why the scrubbing was being conducted. With the NSA’s 
cooperation, Baker initially scrubbed the applications without any 
assistance from OIPR staff. Baker said the time and effort he expended on 
this practice was not sustainable, and within weeks of beginning the 
scrubbing procedures Baker enlisted the assistance of OIPR’s Acting Deputy 
Counsel for Intelligence Operations, Peggy Skelly-Nolen. Skelly-Nolen stated 
to the OIG that Baker told her at that time that he “needed to tell me 
something that he couldn’t tell me,” but was able to convey that he needed 
her and the office’s assistance to process international terrorism FISA 
applications because the supporting declarations contai n ed information that 
required special handling. (TS//STLW//SI//OC . /NF) 

The scrubbing process, or “the program check” as it came to be 
known within OIPR, had two purposes. The first purpose was to identify 
draft applications that contained Stellar Wind-derived information in 
support of probable cause to believe that the target of the application was a 
foreign power or an agent of a foreign power and was using or was about to 
use a particular facility. The second purpose was to identify applications 
that targeted facilities that were already actively targeted under the Stellar 
Wind program. (TS / / STLW //SI//OC/NF) 


91 


The FBI OGC told us that Baker never disclosed to it that the FISA Court was 
concerned about risks presented by the inclusion of Stellar Wind information in FISA 
applications, nor did Baker inform the FBI that OIPR implemented procedures to address 
these concerns. (T3//3TLW/ /OI//OC/NF) 
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To accomplish the first purpose, OIPR attorneys were required to 
identify any information in applications attributed to the NSA, even if there 
was no suggestion the information was derived from a special program. The 
OIPR attorneys provided by e-mail the relevant excerpts from the 
applications to a designated OIPR legal assistant, who in turn compiled the 
information and transmitted it to the NSA by secure e-mail or facsimile. 
Upon receipt, the NSA conducted a check of the identified information 
against the Stellar Wind reports database, among others, to determine 
whether the information was derived or obtained from the program (as 
distinguished from being obtained by some other NSA signals collection 
activity). The NSA provided OIPR the results of its search by return e-mail 
or facsimile, writing next to each excerpt either “yes” or “no” to indicate 
whether the information was Stellar Wind-derived. Judge Lamberth did not 
require that Stellar Wind-derived information be removed from FISA 
applications, only that any such applications be filed with him exclusively 
and the Stellar Wind information identified to him orally . 92 


The second purpose of the scrub - to identify dual collection 
applications - followed similar steps. On approximately a weekly basis, an 
OIPR legal assistant requested that OIPR attorneys transmit to him all 
facilities targeted for electronic surveillance in applications scheduled to be 
filed with the FISA Court that week. The legal assistant created a single list 
of all targeted telephone numbers and e-mail accounts and e-mailed or 
faxed the information to the NSA. The NSA in turn checked the Stellar Wind 
database to determine whether any of the listed facilities were tasked for 
content collection under the program. The NSA provided OIPR the results of 
this check by return e-mail or facsimile, writing next to each facility either 
“yes” or “no” to indicate whether the facility was tasked under Stellar Wind. 



Baker proposed to Judge Lamberth that O IPR no 




92 Baker said that onl 


international terrorism FISA applications 


presented to Judge Lamberth included Stellar Wind information to support the application. 


(Cont’d.) 
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jBaker proposed to include this descriptive phrase 
in applications that, if approved, would result in dual coverage. 

(TB / / STLW/ / SI/ / OC/ NF) 


Beginning ii^ari^002 
descriptive phrase 




Dlications that included the 

to be 



|also would inform Judge Lamberth directly that it was a 

“Lamberth only” case to indicate it was connected to Stellar Wind. 
(TS//STT,W//SI//OC/NF)- 


2. Complications with Scrubbing Procedures 
f F S //SI//NF) 


Skelly-Nolen told us that no one in OIPR, including her at that time, 
was aware that the checks Baker was requiring the office to make concerned 
a specific compartmented program. However, the scrubbing procedures 
generated questions from OIPR attorneys and FBI agents, particularly when 
Skelly-Nolen instructe^ai^IP^attorne^^d^^r^pplicatior^h^^^ 
descriptive phrase | 

Skelly-Nolen told us that she was not able to provide a satisfactory response 
to the questions because she did not have the answers. f TS//SI//NF) 


Skelly-Nolen also stated that it was stressful to comply with the 
procedures, due in large part to the fact that the attorneys and agents 
responsible for the contents of the international terrorism applications were 
asked to follow certain procedures for filings but were not being provided an 
explanation for these measures. She said this stress was compounded by 
the concurrent anthrax scare and the prevailing belief that there would be 
another terrorist attack. Skelly-Nolen stated that OIPR staff was acting 
based on Baker’s representations alone, and while Baker sought to assuage 
any concerns the OIPR attorneys had over these new procedures by 
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program.” Kris also stated in the memorandum that his request for a 
briefing on the program had been denied and that he was aware Deputy 
Attorney General Thompson also had not been briefed on the program. 97 
(TS//STLW//SI//OC/NF) - 

E. Judge Kollar-Kotelly Succeeds Judge Lamberth as FISA 
Court Presiding Judge (U) 

Judge Lamberth ’s 7-year term on the FISA Court ended in May 2002. 
On May 19, 2002, Judge Colleen Kollar-Kotelly was appointed to the Court 
to replace Lamberth as the Presiding Judge. In connection with this 
appointment, Judge Kollar-Kotelly was read into the Stellar Wind program 
and provided an opportunity to examine the Department’s analysis of the 
program’s legality. Judge Kollar-Kotelly also spoke with Baker on numerous 
occasions about the scrubbing procedures he implemented to account for 
Stellar Wind information in international terrorism FISA applications and to 
identify applications that would result in dual coverage. 

(TS//STLW/ /SI//OC/NF) 

1. Judge Kollar-Kotelly Modifies OIPR Scrubbing 
Procedures (TS//SI//NF) - 

Judge Kollar-Kotelly received her first briefing on the Stellar Wind 
program in the Attorney General’s office on May 17, 2002, 2 days prior to 
being formally appointed Presiding Judge for the FISA Court. Baker, who 
attended the briefing, told us that the presentation was similar to the 
briefing initially provided to Judge Lamberth. Judge Kollar-Kotelly had 
several questions concerning the scope of the President’s authority to 
conduct warrantless surveillance, and the Department responded that same 
day with a letter signed by OLC Deputy Assistant Attorney General Yoo that 
outlined the legal basis for the activity. The letter essentially replicated 
Yoo’s November 2, 2001, memorandum regarding the legality of Stellar 
Wind. (TS//STLW//SI//QC/NF - )— 

According to Baker, Judge Kollar-Kotelly met at the White House with 
Addington, Gonzales, and Yoo to read Yoo’s letter, but she was not 
permitted to retain a copy or take any notes. Judge Kollar-Kotelly later 
wrote in a letter to Baker that Yoo’s letter “set out a broad overview of the 
legal authority for conducting [Stellar Wind], but did not analyze the 
specifics of the [Stellar Wind] program.” ~( T3//0I/ /NF) - 



(TS//SI// - NF 1 
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Baker said he believes Judge Kollar-Kotelly was trying to protect the FISA 
Court and did not want the legality of the Court’s orders called into 
question.— ( T S/ /STLW//SI//OC/NF) 

Judge Kollar-Kotelly also directed OIPR to excise from FISA 
applications any information obtained or derived from Stellar Wind. Baker 
told Judge Kollar-Kotelly that OIPR could implement this requirement using 
the scrubbing procedures already in place, and that where the FBI included 
NSA information in an application determined to be Stellar Wind-derived, 
OIPR would excise it. (TS / / STLW/ / SI/ / QG/ NF )- 

Judge Kollar-Kotelly also instructed Baker to alert her of any 
instances where an application’s basis for the requisite probable cause 
showing under FISA was weakened by excising the Stellar Wind 
information. In such cases, Judge Kollar-Kotelly would then decide whether 
to approve the application with the knowledge that additional relevant 
information had been excised. (TS/ / STLW/ / SI/ / OC/ NF) 

Even though Judge Kollar-Kotelly’s scrubbing process was intended to 
eliminate all Stellar Wind information from international terrorism FISA 
applications, she still required that scrubbed applications be filed with her 
only. In time, Judge Kollar-Kotelly relaxed this requirement and permitted 
other judges on the Court to handle these applications, although only after 
first being filed with her. ^-( TS// STLW/ /GI//OC/NF) 

2. OIPR implements Judge Kollar-Kotelly’s Scrubbing 
Procedure (TS/ /SI//NF) 

According to Baker and Skelly-Nolen, the mechanics within OIPR for 
determining whether an application contained Stellar Wind information or 
targeted a facility also targeted under Stellar Wind remained essentially 
unchanged after the transition from Judge Lamberth to Judge 
Kollar-Kotelly. However, the scrubbing process became more complex. For 


FISC." The letter memorialized the information Judge Kollar-Kotelly received from the 
government about the program and how she requested the government to proceed in 
preparing and presenting applications. On the subject of dual coverage, Judge 
Kollar-Kotelly wrote, “Without opining on [Stellar Wind] -related legal issues, I have sought 
to protect the proper functioning of the FISA process, under which separate court 
authorities are granted to conduct foreign intelligence collection against a set of targets that 
overlaps the set of [Stellar Wind] targets.” We discuss this letter in Chapter Four of this 
report. (TS//STLW//SI//OC/NF) 



85 

TOP SECRE T / /STLW/ /HCS/SI// ORCOM/ NOFORN 



APPROVED FOR PUBLIC RELEASE 


TOP S ECRET/ / S TLW//HC B / 6 I/ /ORCON/NOFORN 


example, because only the Attorney General could sign the applications and 
Judge Kollar-Kotelly required that only she receive the applications (even 
after being scrubbed), Skelly-Nolen had to regularly visit the Attorney 
General’s and Presiding Judge’s residences with stacks of what Skelly-Nolen 
came to refer to as “AG-KK only’ FISA applications. 
f TS//STLW//SI//OC/NF) 

The situation was further complicated when Ashcroft was on overseas 
travel and his signature was needed for a scrubbed application ready to be 
filed. When this occurred, the classification of the application’s signature 
page Was “downgraded” and then sent to Ashcroft by secure fax. The actual 
application was not faxed; instead, Skelly-Nolen typically included a 
statement from her or Baker with the signature page indicating that the 
application was proper and complied with the requirements of the FISA 
statute. Skelly-Nolen observed that in these cases Ashcroft essentially 
relied on her and Baker’s assessments of the applications - even though 
Skelly-Nolen was not read into Stellar Wind at this time. Scrubbed 
applications were handled similarly when Ashcroft was traveling 
domestically, although in those instances the applications could be provided 
along with the signature page if requested. 101 -f rS//STLW//SI//QC/NF) 

Judge Kollar-Kotelly also required that hearings for the “AG-KK only’ 
FISA applications and renewals be scheduled for late in the day or on the 
weekend, either in her courtroom chambers at the District Court for the 
District of Columbia or at her residence. According to Skelly-Nolen, Judge 
Kollar-Kotelly insisted on this practice so that the “AG-KK only’ docket did 
not interfere with her regular court docket. From Skelly-Nolen’s perspective, 
this practice proved to be an “enormous burden,” particularly in cases 
involving applications to continue FISA coverage on targets of emergency 
authorizations. 102 Skelly-Nolen explained that these authorizations were, 
for “no good operations reason” that she was aware of, routinely approved 
by the Attorney General on Fridays, meaning that a FISA application had to 
be filed with the Court within 72 hours - by Monday - to continue the 
emergency surveillance coverage. However, because Judge Kollar-Kotelly 
had a regular court docket on Mondays, she required that any scrubbed 
FISA application seeking authority to continue surveillance initiated under 


101 Baker and Skelly-Nolen told the OIG that in their experience it was not unusual 
for an Attorney General or Deputy Attorney General to rely on OIPR’s representations that 
the FISA applications presented for signature satisfied the statute’s requirements, instead 
of reviewing the full contents of each application. (LT/ /FOUQ )~ 

102 As previously described, under FISA during this time period, when the Attorney 
General reasonably determines that an emergency situation exists prior to obtaining a FISA 
order, the Attorney General may approve the use of electronic surveillance for a period of 
up to 72 hours without an order. (U) 
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emergency authorization be scheduled with her for Sunday. Skelly-Nolen 
stated that these cases would be in addition to the renewal applications that 
also had to be heard on Sundays so the authority for the surveillance in 
those cases did not expire and the coverage lapse. 

(TS / / STLW/ / SI/ / OC/ NF )~ 

Baker identified another issue that stemmed from Judge 
Kollar-Kotelly’s requirement that only she receive dual coverage 
applications. The problem arose when Judge Kollar-Kotelly was out of town 
and unavailable to hear a dual coverage application. Baker’s solution was 
either to fly the application to the place Judge Kollar-Kotelly was located, or 
to contact the NSA and request that it “de-task” the facilities that the FISA 
application was targeting. In this way, the application could be presented to 
an alternative FISA Court judge because it no longer targeted facilities that 
were also targeted under Stellar Wind. (TS//STLW/ /SI/ /OC/NF ) — 

For example, Baker described a situation where the FBI was urgently 
interested in a particular individual whose telephone was currently tasked 
by the NSA under Stellar Wind. In this case, Baker instructed the NSA to 
de-task the telephone number so the FBI’s FISA application could be 
presented to a judge other than Judge Kollar-Kotelly. To prevent any gap in 
coverage between the time the NSA detasked the telephone number and the 
Court approved the FBI’s application, surveillance was initiated under 
FISA’s emergency authorization provision and then presented to a FISA 
Court judge within the requisite 72 hours. According to Baker, proceeding 
in this fashion “made everyone comfortable,” including the NSA. Baker told 
us that this situation occurred a couple of times each year. 

(TS//STLW/ /SI//OC/NF) 

According to Baker and Skelly-Nolen, these examples illustrate how 
having only the Attorney General and a single judge on the FISA Court read 
into Stellar Wind complicated the FISA process. Baker said that “fairly early 
on” after being read into the program, Judge Kollar-Kotelly made several 
requests for other FISA Court judges to be read into the program. Baker 
told the OIG that these requests were generally made through him, orally 
and in writing, but was aware that on at least one occasion Judge 
Kollar-Kotelly made the request directly to Attorney General Ashcroft. 

Baker said that sometime prior to March 2004 he personally advised 
Ashcroft of Judge Kollar-Kotelly’s concerns, and that Ashcroft responded 
with words to the effect that the White House would not allow more judges 
to be read into Stellar Wind. (TS / /STLW/ / 01/ / OC/ NF) 

In a January 12, 2005, letter to Baker, Judge Kollar-Kotelly 
summarized the situation, stating, “I have repeatedly asked that the other 
members of the FISC be given access to the same information that I have 
received regarding the [Stellar Wind] program. To date, the executive 
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branch has declined to do so, citing a need to maintain the strictest secrecy 
regarding [Stellar Wind].” (TS//STLW/ - /SI//OC/NF) 

As a consequence of only Judge Kollar-Kotelly being read into Stellar 
Wind and her insistence that she alone handle applications scrubbed of 
Stellar Wind information or that involved tasking telephone numbers or 
e-mail addresses already tasked under Stellar Wind (dual coverage), by 
November 2004 she was handling approximateb^Hp ercen t of all FISA 
applications. Judge Kollar-Kotelly also tended to hear successive 
applications regarding the same targeted facilities. She discontinued this 
practice in November 2004 and permitted other judges to hear scrubbed 
applications. Judge Kollar-Kotelly later wrote that her decision was “based 
on the operational systems” OIPR had in place to scrub applications and 
that she assured her colleagues “that they could properly decide [the cases] 
based on the information in each application, without the additional 
information on which I have been briefed, but which, to date, the other 
judges have not received.” (TS/ /STbW//SI//OC/NF) 


V. FBI Initiates Measures to Improve the Management of Stellar 
Wind Information - ( S //NF) - 

Following the terrorist attacks of September 11, the FBI had 
reallocated personnel and resources to counterterrorism operations, and 
established the Telephone Analysis Unit (TAU) to exploit telephone 
communications data. We described above hm^^malHeanwj^gents and 

analysts from this unit was reassigned to thej^HHUjHHHHHj which 

was responsible for handling the Stellar Winc^repoH^mvidecnD^he NSA. 
tS /7NP) 


In approximately May 2002, the TAU was renamed the 
Communications Analysis Unit (CAU) and became one of the units within 
the newly created Communications Exploitation Section (CXS). According to 
the first Acting CAU Unit Chief, the FBI’s vision for the unit was that it 


would 



program was one source 


.tions bj 

Stellar Wind 

(s//m 


In this section, we describe changes the FBI implemented in late 2002 
and early 2003 to manage the intelligence it received under Stellar Wind. 
These changes included attempts to improve coordination with the NSA, 
implement a more formal program to receive intelligence from the NSA and 
disseminate it to FBI field offices, educate the FBI field offices about the 
value of the intelligence and FBI Headquarters’ expectations concerning its 
use, and assign a small team of FBI personnel to work full-time at the NSA 
on Stellar Wind. (S// - NF j - 
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A. CAU Acting Unit Chief Evaluates FBI Response to Stellar 
Wind (S//NF) 

When the first CAU Unit Chief arrived at FBI Headquarters in 
September 2002, CXS was newly established and most of the Section’s 
15-20 staff was there on temporary duty assignments. The CAU was staffed 
similarly at this time, but also contained some professional support 
employees from other divisions at FBI Headquarters. (S/ /NF) 

The CAU Unit Chief said that the CAU’s mission was to support FBI 
international terrorism investigations — al Qaeda investigations in particular 
- by analyzing telephone calling activity and e-mail communications. He 
explained that prior to September 11, 2001, the FBI analyzed telephone 
numbers receivec^^hel^office^o^Uier sources by querying the numbers 
against the FBI’s ^^mmi^^^ldatabase, FBI’s central 

repository for telephone subscriber data. However, he said the FBI’s 
database at that time was relatively small and had limited analytical 
capability. In the wake of the September 1 1 attacks, the FBI gained access 
to additional tools and began to utilize more sophisticated analytical 
techniques. Stellar Wind was one of those new tools. 

(TS//STLW//BI / /OC/NF) 

The CAU Unit Chief said that after he was read into Stellar Wind in 
late September 2002, it was clear to him based on conversations with the 
CXS Acting Section Chief that the FBI wanted to increase its participation in 
the Stellar Wind program. As a counterterrorism agent in the FBI’s Chicago 

Chief had some exposure to Stellar Wind in the form of 
leads. He told us that he had recalled thinking the 
leads were “stupid” and “not sensible.” He also said that he had been 
critical of the leads because they did not provide any context to the 
information, such as ho^jt^a^btamec^H^tated that the leads did not 
adequately explain rankings associated with the 

telephone numbers, and the leads were not sufficiently specific as to what 
action the field office waf^xnectec^jcHjake. In his view, the intelligence 
disseminated by the BCs was not “actionable.” The Unit 

Chief told us that he could not figure out why FBI Headquarters was 
“pushing this stuff out” after September 1 1 , and that other agents in the 
field shared his views.* 03 (TS/ / STLW/ / SI/ / OC/NF) ■ 


field office, the Unit 


if>3 As previously described, former NSA Director Hayden told us that immediately 
following the September 11 terrorist attacks the NSA modified the agency’s collection B 



and that this resulted in a flood of telephone numbers to the FBI. Thus, it is possible that 

(Cont’d.) 
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After becoming the acting Unit Chief for the CAU and reviewing how 
the FBI was handling the he learned that there 

was no unit that oversaw the^^HHHl^ll and no guidance for how 
the NSA information should be processed by FBI analysts. He also said that 
the process in place - essentially re-typing into ECs the tearline information 
contained in Stellar Wind reports - merely “regurgitated” information that, 
by itself, was not actionable. He was not critical of the FBI analysts 
responsible for drafting the ECs, who simply performed this task as 
directed. Rather, he believed the process suffered from a lack of leadership. 
He described the FBI’s involvement in Stellar Wind up to this point as 
"happenstance” and said the FBI did not have “a real good handle on it.” He 
said that the deficiencies he identified were attributable in part to the 
significant resource challenges the FBI encountered after September 11, but 
he nevertheless considered the FBI’s effort to respond to the Stellar Wind 
information as “half-baked.” He said he therefore set about implementing 
changes within the CAU to better organize this effort, which he believed 
would improve the quality of the intelligence disseminated to FBI field 
offices. (TS//STLW - //OI//QC/NF) ■ 


B. 


FBOncreases Cooperation with NSA and Initiates 
| Project to Manage Stellar Wind Information 
f T -S / /STLW/ /SI/ /OC/NF) 



The CAU Unit Chief said that the first step he took to improve the 
FBI’s involvement in Stellar Wind was to detail to the NSA one of CAU’s 
temporary duty special agents. He instructed the agent to form a working 
group at the NSA to identify any problems and evaluate the quality of the 
information provided in the NSA’s Stellar Wind reports, as well as the 
information that the FBI reported back to the NSA about tips. 104 The CAU 
Unit Chief said he took this step so that the NSA gained a “case agent’s 
perspective” on the type of information useful to FBI field offices, and also to 
explain to the NSA that the information that could be disseminated about 
the tippers should include “context” and “clarify” sufficient to justify the FBI 
conducting an inquiry under the FBI’s investigative guidelines. 105 He said 
he did not believe that the NSA’s interest in obscuring the “sources and 
methods” associated with the information had to compromise the quality of 
the information provided to the FBI. He also said that the NSA needed to 


FBI agents’ early frustration with leads that provided telephone numbers was attributable 
in part to the leads generated under this NSA collection activity. (TS/ / STLW //OI//OC/KF) 

1U ' 4 The CAU Unit Chief recalled that the NSA had expressed frustration that the FBI 
never provided the NSA any responses to the tipped information. ~f S//NF) ■ 

;05 FBI international terrorism investigations at this time were governed by the 
Attorney General Guidelines for FBI Foreign Intelligence Collection and Foreign 
Counterintelligence Investigations. (U) 
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understand how the FBI investigated intelligence that it received, and that 
FBI agents did not have to know the specific sources and methods used to 
acquire information in order to effectively investigate the information. 
(S//NF -)- 

The CAU Unit Chief said that this liaison effort occurred over a couple 
of weeks, with the temporary duty agent driving to the NSA daily. According 
to the Unit Chief, the agent explained to NSA personnel what the FBI was 
permitted to do with certain types of information and that the NSA would 
receive more feedback from the FBI if the quality of the disseminable 
information about the tippers improved. The Unit Chief told us that 
following this exchange the NSA improved the Stellar Wind reports by 
providing better information in both the compartmented and tearline 
portions of the reports. - (3/ /NF) 

In addition, the CAU Unit Chief told us that he took steps to increase 
cooperation within the FBI between CAU, which was part of an analytical 
section that supported counterterrorism investigations, and FBI 
Headquarters’ International Terrorism Operations Section, which was 
responsible for overseeing FBI counterterrorism investigations. The Unit 
Chief said that based on his experience in the field working 
counterterrorism cases, he believed it was important that the CAU analysts 
consult with agents in the operational section about leads the CAU 
proposed to set in the ECs. While he was confident the CAU analysts could 
identify logical investigative steps, he thought they should nevertheless 
coordinate with the operational personnel to see if there was agreement and 
to determine whether a lead potentially could affect any ongoing operations 
that the CAU was not aware of. He also noted that his CAU Unit Chief 
successors discontinued this practice, a decision he disagreed with and 
complained about to the Section Chief for CXS because he believed the 
program risked losing a measure of effectiveness and efficiency as a 
consequence. (S//NF) - 

Another step the CAU Unit Chief took relating to the FBI’s 
management of Stellar Wind information was to open an administrative file, 
or “control file,” to serve as the repository for all communications that the 
CAU sent to the field offices containing Stellar Wind information, as well as 
all communications the CAU received from field offices reporting the results 
of the investigative activilytakeninresponse to assigned leads. 106 As 
explained previously, the communications had been 
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disseminated from a subfile associated with the FBI’s international 
terrorism investigation of the September 1 1 attacks. In the EC requesting 
that a control file be opened for Stellar Wind information, the CAU Unit 
Chief wrote that “a dedicated control file for this project will better serve the 
specific needs of the special project and will add an additional layer of 
security for the source.” (TS / / STLW / / SI/ / OC/ NF) — 

A control file for Stellar Wind information wa^ogene^on 
September 30, 2002, and given the designation^^H^^^^B From that 
point forward, all ECsMhal^isseminated Stellar Wind tips were sent in 
connection with the ^^^^^^^ontraHilejio^rh^ECs were classified at 
the Secret level and, similar to the[^^^^^^^^^^^|ECs, included a 
vague explanation about the source of the information and a caveat 
concerning its use. 108 (TS//STLW//SI//OC/NF) 


107 The Unit Chief told us that Director Mueller held a telephone conference call in 
October 2002 with the heads of all FBI field offices and advised then^^lJT^^ 
Headquarters was working to improve the process for disseminating | 
information to the field offices by adding both context and clarity to the communications. 
Director Mueller expressed his expectation that the offices would act on the information. 
According to the Unit Chief, Director Mueller essentially was trying to sell the program and 
ensure the “tool” was being used. Director Mueller told the OIG that he did not recall 
having specific discussions with the heads of FBI field offices about Stellar Wind 
information. ITS/ /0TLW/ /SI/ /OC/NF1 
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The CAU Unit Chief also assigned a team of FBI personnel to the NSA 
on a full-time basis to manage Stellar Wind information. The Unit Chief told 
us that shortly before his temporary duty assignment to FBI Headquarters 
was set to expire, he and the CXS Acting Section Chief briefed Director 
Mueller’s assistant - and later Director Mueller - about the role they 
recommended that the FBI take in the Stellar Wind program. The CAU Unit 
Chief recommended co-locating at the NSA approximately four FBI agents 
and analysts with remote access to FBI information systems. He likened the 
suggestion to a “task force environment” that would introduce the FBI’s 
investigative skills at the beginning of the NSA’s analysis of Stellar Wind 
information. Director Mueller approved the recommendation and told the 
CAU Unit Chief to implement it. (S//NF) 
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(The Memorandum of Understanding 

be^eentheFBIand^heNS^to facilitate the co-location was finalized in 
December 2002, and in February 2003 a CAU team began its co-location at 
the NSA to manage the FBI’s involvement in Stellar Wind. This co-location 
continues today. (T3//GTLW//SI//OC/NF) - 

VI. OIG Analysis (U) 

In analyzing the Department’s and the FBI’s involvement in the NSA's 
expanded signals intelligence collection activity after the September 1 1 
attacks, it is important to recognize the exceptional circumstances that 
existed at the time. Many Department and FBI officials emphasized to us 
the sense of crisis and alarm during this period, and noted the widely 
shared concern within the Intelligence Community that a second wave of 
attacks was imminent. The Stellar Wind program was conceived and 
implemented amid these challenging circumstances. -( 8//NF) 

This chapter described the role of Justice Department and FBI 
officials in the inception and early implementation of the Stellar Wind 
program, including the Department’s initial reviews of the legality of the 
program. (TS// S I//NF) 

We believe that a significant problem during this early phase of the 
Stellar Wind program was the lack of a sufficient number of Justice 
Department attorneys read into the program to conduct an analysis of the 
program’s legality. The White House - and according to Gonzales, the 
President - determined who within the Department was permitted access to 
the program. We believe that Attorney General Ashcroft, who met frequently 
with the President on national security matters, was in a position to 
personally advocate for the read-in of an adequate number of attorneys 
necessary for the Department to perform a thorough and factually accurate 
legal analysis of the program. We know that Ashcroft’s request that his 
chief of staff David Ayres and Deputy Attorney General Larry Thompson be 
read into the program was not granted. But because Ashcroft did not agree 
to be interviewed, we were “unable to determine from him whether he sought 
additional Department read-ins to assist in the legal analysis of the 
program, how hard he may have pressed for these additional resources} or 
whether he believed he was receiving adequate legal advice about the 
program from Yoo alone. (TS//SI//NF) ■■■ 

As described in this chapter, John Yoo was the only Department 
attorney read in to work on the legal analysis supporting the program from 
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September 2001 through May 2003. 109 As described in Chapter Four, 
Department officials who succeeded Yoo concluded that the analysis Yoo 
produced was significantly flawed and found the legal basis for aspects of 
the program to be lacking. We believe that reading in only one Department 
attorney to analyze the legality of the program impeded the Department’s 
ability to conduct a thorough and factually accurate legal analysis, and 
undermined the Department’s early role in the program. In Chapter Four 
we discuss the harm that resulted in late 2003 and early 2004 from the 
Department’s highly restricted access to the program. (TS//SI//NF) 

We also described in this chapter how the harm attributable to the 
Justice Department’s insufficient early involvement in the program extended 
beyond conducting an analysis of the program’s legality. The Justice 
Department’s relationship with the FISA Court was put at risk by not having 
officials from OIPR and members of the FISA Court read into Stellar Wind 
when program-derived information started being disseminated as 
investigative leads to FBI field offices. In our view, it was foreseeable that 
Stellar Wind-derived information would be included in FISA applications. 110 
OIPR Counsel Baker told us that the Department’s counterterrorism and 
counterintelligence efforts rely on good relations with the FISA Court and 
that candor and transparency are critical components of the relationship. 
Baker attributed the Department’s record of success with FISA applications 
and the improved coordination between intelligence agents and prosecutors 
to the strong relationship that the Department built with the Court. Baker 
believed, and we agree, that it would have been detrimental to the 
relationship if the Court learned that information from Stellar Wind was 


109 As was the case with Ashcroft, because Yoo did not agree to be interviewed we 
were unable to learn from him what if any efforts he made either within the Department or 
at the White House to advocate for additional attorneys - including his supervisor in OLC - 
to be read into the program to assist in his legal analysis. However, in his book “War by 
Other Means,” Yoo wrote of his experience working on the Stellar Wind program: 

While meeting with Ashcroft alone reflected the importance of the issues, it 
also placed me in a difficult position. I could not discuss certain matters 
with my DOJ superiors, or rely on the collective resources of OLC, which 
usually assigned several attorneys to work on an opinion. Operational 
security demanded by the war on terrorism changed some of OLC’s standard 
operating procedures. 

War by Other Means at 101. (S//NF) ■ 

i io The restrictions the FBI imposed on the use of program-derived information - 
that it could be used for “lead purposes” only and not for “legal or judicial purposes" (such 
as affidavits) - reflected a good faith and reasonable effort. However, such restrictions 
could not ensure that program-derived information would not appear in FISA applications, 
rndeed, this eventuality led to Baker’s discovery of the program. (TS//BTLW//QI//OC/NF t 
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included in FISA applications without the Court being told so in advance. 
(TS//STLW//SI//OC/NF) - 

Yet we are not aware of any effort or consideration on the part of 
Attorney General Ashcroft or officials at the White House to account for 
Stellar Wind’s impact on Justice Department FISA operations by reading in 
any OIPR officials or members of the FISA Court. In fact, as we described in 
this chapter, Baker was read into Stellar Wind only after hearing from an 
FBI colleague that “there is something spooky going on” with the collection 
of foreign-to-U.S. communications and subsequently reviewing a FISA 
application that contained “strange, unattributed” language that the FBI 
would not explain to him. Baker was read in when Daniel Levin, then 
Counselor to Ashcroft and Chief of Staff to Mueller, pressed White House 
officials for the clearance. (T3 / / 3TLW - / - / SI/ / OC / NF) 

Moreover, White House officials initially rejected the idea of reading in 
members of the FISA Court, and then took no action even as Levin, who 
together with Ashcroft agreed with Baker that the Court needed to be 
informed about the program, continued to press the issue. It was not until 
Levin was required to sign and file a FISA application that Baker refused to 
handle because it contained Stellar Wind-derived information that the 
decision was made to read in a single judge (Presiding Judge Lamberth, 
followed by Presiding Judge Kollar-Kotelly). (TS/ / STLW/ /SI/ / OC/NF) - 

The decisions to read in Baker and a member of the FISA Court, 
which in our view were unnecessarily delayed, were important steps in 
preserving the relationship the Justice Department had built with the 
Court. However, we believe that once Stellar Wind’s impact on the Justice 
Department’s FISA operations became evident, limiting read-ins to a single 
OIPR official and a single FISA Court judge was unduly restrictive and 
short-sighted. This chapter described how the scrubbing procedures 
imposed by the FISA Court and implemented by OIPR to account for Stellar 
Wind-derived information created concerns among some OIPR attorneys 
about the unexplained changes being made to their FISA applications. The 
scrubbing procedures also substantially distorted the assignment of cases 
to FISA Court judges and by Novemb<a^X)4 resulted in Judge 
Kollar-Kotelly handling approximatelj^| percent of all FISA applications. 

In our view, once Stellar Wind began to affect the functioning of the FISA 
process, OIPR and the FISA Court effectively became part of the program’s 
operations and the number of OIPR staff and FISA Court judges read into 
Stellar Wind to manage the impact should have increased. 

(TS/ /STLW/ /SI/ /OC/NF) ■ 

This chapter also described the FBI’s handling of Stellar Wind-derived 
information in the initial weeks and months of the program. The FBI’s chief 
objective during this period was to expeditiously disseminate 
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program-derived information to FBI field offices for investigation while 
protecting the source of the information and the method by which it was 
obtained. We concluded that the FBI’s procedures to meet thi 
generally were reasonable. The FBI personnel assigned to the| 

(developed a straightforward process for receiving Stellar Wind 
reports, reproducing the information in a non-compartmented, Secret-level 
format, and disseminating the information in Electronic 
o^ECs, to the appropriate field offices for investigation. The( 

(ECS disseminated to FBI field offices also placed appropriate 
restrictions on how the information could be used, instructing field offices 
that the information was “for lead purposes only’ and could not be used for 
any legal or judicial purpose. FBI personnel at the field offices we visited as 
part of our review generally were familiar with the restrictions. (S//NF) 


However, we found that the exceptionally compartmented nature of 
Stellar Wind created deficiencies in the FBI’s initial process for handling 
program-derived infonnatiox^n^understandably frustrated agents 
assigned to handle|^|H||^^^^PH leads. The limited resources 
allocated to the|^^|^^^^^^fiampered the analysts’ ability to 
enhance Stellar Wind information with relevant FBI or public source 
information before dissemmatin^ead^j^ield offices for investigation. 

More significantly, the|H^|^^^^^|was prohibited from disclosing 
information that agents traditionally wei^accustome^j^eceiving with 
leads that required investigation. The^^^^^^^^^^^|ECs 
consequently suffered from vagueness about the source of the information 
being provided and lacked factual details about the individuals allegedly 
involved with international terrorism and with whom the domestic numbers 
being disseminated possibly were in contact. f S/ /NF) 


We found that the FBI sought over time to address these deficiencies 
and improve the effectiveness of its participation in the Stellar Wind 
program. In April 2002, transmitting Stellar Wind-derived leads to FBI field 
offices became a priority of the Communications Exploitation Section, and 
within it, the Communications Analysis Unit (CAU). The first chief of the 
CAU assigned a team of FBI pereormeH^work full-time at the NSA on 
Stellar Wind and to initiate the^^^^^^Hproject to manage the FBI’s 
participation in Stellar Wind. As we discuss in this chapter and in Chapter 
Six, these measures enhanced the FBI’s knowledge about Stellar Wind 
operations and gave the NSA better insight about how FBI field offices 
investigated Stellar Wind information, which improved Stellar Wind reports 
and the leads that were disseminated to FBI field offices. 
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CHAPTER FOUR 

LEGAL REASSESSMENT OF STELLAR WIND 
(MAY 2003 THROUGH MAY 2004) (T S //SX//NP) - 

By early 2003, while the operation of the Stellar Wind program had 
evolved, particularly with respect to the means by which intelligence from 
the program was provided to the FBI, the program still remained legally 
premised on John Yoo’s November 2001 and October 2002 Office of Legal 
Counsel memoranda. (TS//SI//NF) — 

This chapter describes the pivotal period between May 2003 and May 
2004 during which Yoo’s departure from the Office of Legal Counsel and the 
arrival of new officials at the Justice Department resulted in a 
comprehensive reassessment of the Stellar Wind program’s legal basis. This 
legal reassessment led to a contentious dispute between the Justice 
Department and the White House on the legality of important aspects of the 
program. This dispute eventually resulted in modifications to the operation 
of the program, and also contributed to the decision to place at least one 
aspect of the program under FISA authority. ■ (TS/ / ST LW / - / SI - /-/ - QC / NF)- 

Section I of this chapter discusses how personnel changes within the 
Office of Legal Counsel led to a re-examination of Yoo’s legal analysis, 
culminating in a Justice Department legal position against continuing to 
certify the program and the resulting dispute with the White House. Section 
II describes how, faced with the prospect that the Attorney General, Deputy 
Attorney General, FBI Director, and other senior Department officials would 
resign in March 2004 if the program continued unchanged, the White House 
agreed to modify the program to conform it to the Department’s revised legal 
analysis. (TS//8I//NF) 


I. Justice Department Reassesses Legality of Stellar Wind Program 

(T S // B I//NF) - 

A. Overview of Office of Legal Counsel (U) 

One of the responsibilities of the Assistant Attorney General for the 
Office of Legal Counsel (OLC) is to assist the Attorney General in his 
function as legal advisor to the President and all Executive Branch agencies. 
OLC drafts legal opinions for the Attorney General and also provides its own 
opinions in response to requests from the Counsel to the President, various 
agencies of the Executive Branch, and offices within the Department of 
Justice. OLC often deals with complex legal issues on which two or more 
agencies are in disagreement, and provides legal advice to the Executive 
Branch on constitutional questions, including the review of pending 
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legislation for constitutionality. Executive Orders proposed to be issued by 
the President are reviewed by OLC as to form and legality, as are other 
matters that require the President’s formal approval. OLC also reviews 
proposed orders by the Attorney General and all regulations requiring the 
Attorney General’s approval. (U) 

B. Personnel Changes within Office of Legal Counsel (U) 

John Yoo advised Attorney General Ashcroft and White House officials 
on the Stellar Wind program from the program’s inception in October 200 1 
through Yoo’s resignation from the Department in May 2003. Upon Yoo’s 
departure, Patrick Philbin told the OIG that he was selected by the White 
House to assume Yoo’s role as advisor to the Attorney General concerning 
the program. 111 With this personnel change came a fresh review of the legal 
underpinnings of the Stellar Wind program. We describe in the following 
sections the circumstances leading to what one official described as "the 
great rethink” of the program. (TS//SI/ /NF )- 

1. Yoo’s Role in the Program 

(October 2001 through May 2003) (U) 

On September 11, 2001, and through November 2001, Daniel Koffsky 
was the Acting Assistant Attorney General for OLC. Koffsky was not read 
into the Stellar Wind program. Jay Bybee served as Assistant Attorney 
General for OLC from November 2001 until March 2003, when he became a 
judge on the U.S. Court of Appeals for the Ninth Circuit. 112 Bybee also was 
never read into the Stellar Wind program. As discussed in Chapter Three, 
John Yoo, a Deputy Assistant Attorney General in OLC, had sole 
responsibility within that office and within the Department of Justice for 
developing the legal analysis relating to the Stellar Wind program until May 
2003. 113 Bybee told us he was not aware at the time that Yoo was drafting 
legal opinions in connection with a compartmented program. ~ (TS/ /Sty/NF) 

Bybee told us that the OLC normally adheres to a tradition called the 
“two Deputy rule,” so that OLC opinions are reviewed by two OLC Deputy 
Assistant Attorneys General before going to the OLC Assistant Attorney 
General for approval. Bybee said that the purpose of this rule is to ensure 


111 On June 1, 2003, Philbin became an Associate Deputy Attorney General. 
However, he told us that he still technically remained a Deputy Assistant Attorney General 
in OLC and was thus "dual-hatted.” (U) 

11 2 Bybee was nominated by President Bush to serve on the Ninth Circuit in May 
2002 but was not confirmed by the Senate until March 2003. (U) 

1,3 Yoo’s major opinions about electronic surveillance and Stellar Wind are 
summarized in Chapter Three. (TG//QI/ /NF ) — 
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the quality of the legal research and soundness of the legal analysis. In 
addition, Bybee stressed that the Assistant Attorney General must be aware 
of all opinions that issue from the OLC. Bybee said that the OLC Assistant 
Attorney General has an obligation to “see the whole picture” and is the only 
person in the office who knows the full range of issues that are being 
addressed by the OLC. Bybee also said the Assistant Attorney General is 
the only official in that office who can assure that OLC opinions remain 
consistent. Bybee stated that the Assistant Attorney General, as a 
Senate-confirmed official, has ultimate accountability for the work of the 
office. Bybee noted that, by contrast, the Deputy Assistant Attorney 
General position, though political, does not require Senate confirmation. (U) 

Bybee told the OIG that it would not be unusual for a Deputy 
Assistant Attorney General such as Yoo to have direct contact with the 
White House for the purpose of rendering legal advice. Bybee stated that it 
is “not clear” whether or to what extent the Attorney General needs to be 
kept informed of such contacts. However, Bybee said that the Attorney 
General may appropriately decide to ask a single OLC attorney to work on a 
particular project, but that it is “not the White House’s call” to make such 
assignments because the White House may not be aware of what advice the 
OLC is providing to other Executive Branch agencies. Bybee told us that 
during his tenure as Assistant Attorney General he did not know that Yoo 
was working alone on a sensitive compartmented program, and he had no 
knowledge of how Yoo came to be selected for this responsibility. (U) 

Philbin said he believed that White House Counsel Gonzales and Vice 
President Cheney’s Counsel David Addington had selected Yoo to draft the 
OLC’s opinions on Stellar Wind and other national security programs, and 
that Yoo was the “obvious choice” to assume this role because of his 
expertise in war powers issues and the authority of the 
Commander-in-Chief. 1 14 (S//NF) 

Gonzales told the OIG he understood that Yoo had asked others 
within OLC to help out with specific legal issues during this period without 
telling them what they were being asked to assist with, and Yoo then 
aggregated that work into his memoranda concerning electronic surveillance 
and the Stellar Wind program. Gonzales also stated that Yoo did not 
consult with any experts outside the Department in drafting his 
memoranda. ns (TO//SI//NF) - 


1J, ‘ As discussed in Chapter Three, Yoo had been given responsibility for working on 
national security issues prior to the inception of the Stellar Wind program. (U) 

ns When Gonzales testified before the Senate Judiciary Committee on February 6, 
2006, he stated that although he was not at the Department when the program 
commenced, “I suspect - in fact I’m fairly sure - that there were not discussions with 

(Cont’d.) 
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As noted above, neither Yoo nor Ashcroft agreed to be interviewed for 
the OIG’s investigation. Other witnesses gave the OIG various accounts of 
Yoo’s interactions with Attorney General Ashcroft and with the White House 
concerning the program. Gonzales told us that Yoo regularly advised 
Ashcroft on the legal aspects of the program so that Ashcroft could continue 
to certify it as to form and legality. Gonzales also said that it was 
incumbent on Ashcroft as Attorney General to satisfy the Department's legal 
obligations regarding the program. Gonzales told us he thus understood 
Yoo’s opinions as representing the opinions of the Department. However, 
Gonzales acknowledged that White House officials consulted with Yoo and 
sought his advice without going through the Attorney General or Bybee - 
Yoo’s supervisor — although Gonzales also said they did not seek 
Department approval from Yoo concerning the Stellar Wind program. 
-f TS - / - /SI//NF) 

Other witnesses described their concerns regarding Yoo’s direct 
contacts with the White House, and with Addington and Gonzales in 
particular. Philbin said he told Addington that Yoo’s direct access to 
Addington on legal matters was “not a good way to run things,” referring to 
the lack of oversight of an OLC Deputy Assistant Attorney General by a 
supervisor. Philbin stated that there was nothing wrong with assigning a 
project to a subordinate, but not without the head of the office knowing 
what the subordinate was doing. (U) 

Jack Goldsmith told us that when he became the Assistant Attorney 
General for the Office of Legal Counsel in October 2003, he learned that 
Yoo’s contacts with the White House had had the effect of cutting the 
Attorney General “out of the loop,” a practice Goldsmith said he resolved not 
to continue with any OLC attorney. (U) 

Goldsmith also told us the White House had wanted Yoo to replace 
Bybee as the Assistant Attorney General for the Office of Legal Counsel 
following Bybee’s confirmation as a judge on the Ninth Circuit, but that 
Ashcroft blocked the move. Yoo resigned from the Department in May 
2003. 116 (U) 


outside expertise at the Department, although I don’t know for sure." An NS A Associate 
General Counsel for Operations told the OIG that Yoo visited the NSA for a briefing about 
the program at some point after he had drafted his November 2, 2001, legal memorandum. 
■fFS//SI//NF) 

116 In addition to working on the legal analysis for the Stellar Wind program while 
at the Justice Department, Yoo also worked on at least one other project involving a Top 
Secret compartmented detainee interrogation program. In contrast to the Stellar Wind 
program, the OIG determined that at least three OLC attorneys, including Bybee and 
Philbin, worked on the program’s legal analysis with Yoo or participated by supervising his 
work. In addition, attorneys from the Department’s Criminal Division and from other 

(Cont’d.) 


102 

TOP SECRET/ /STLW/ /MC3/SI/ /ORCOKf/NOFORf f 


APPROVED FOR PUBLIC RELEASE 


T O P SECRET/ /STLW/ /IIC3/SI/ /ORCON/NOFORN 


2. Philbin Replaces Yoo (U) 

Patrick Philbin joined the Department as a Deputy Assistant Attorney 
General in the Office of Legal Counsel on September 4, 2001. 117 He was 
read into the Stellar Wind program in late May 2003, just before Yoo left the 
Department. Philbin said that he, accompanied by Yoo, was read into the 
program by Addington in Addington’s office in the Old Executive Office 
Building. Philbin told us that Addington provided an overview of the 
program, describing the two basic categories of collection as “content” and 
“meta data.” Philbin said that later, based on his legal analysis of the 
Stellar Wind program, he developed the “three baskets” terminology to 
describe more specifically the three types of collections. 

- (TO / / STLW/ / SI/ / OC/ NF) 

Philbin said he was told by Addington he was being read into the 
program because Yoo was leaving the Department and another attorney was 
needed to review the threat assessments that supported the Presidential 
Authorizations and to then advise the Attorney General on recertifying the 
program as to form and legality. 118 Philbin said he also was told that he and 
the Attorney General were the only Justice Department officials who were 
supposed to be involved in this “review and recertification” process. Philbin 
told us he was aware that OIPR Counsel James Baker had also been read 
into the program; however, Philbin stated that Addington told him he should 
not discuss the program with Baker and should only advise the Attorney 
General on the program. Philbin said he believed Addington did not want 
Philbin speaking with Baker about the program because Addington had 
always taken the position that the program should be kept as 
compartmented as possible. 119 - (TS/ /0I/ /NF) 


agencies were regularly consulted by Yoo in his drafting of the legal memoranda on the 
legality of this program. Yoo told the Department’s Office of Professional Responsibility that 
Attorney General Ashcroft determined who was allowed to work on the memoranda for the 
detainee interrogation program. Transcript of Interview of John Yoo by Office of 
Professional Responsibility, June 7, 2005, at 12. (T3//3TLW//GI//OC/NF) 

117 Prior to joining the Department Philbin had been at a private law firm and had 
specialized in telecommunications law. (U) 

ns When asked whether he had any knowledge of the program prior to being read 
in, Philbin said he did not, but he recalled that in the fall of 2001 he had a discussion with 
Yoo about some general electronic surveillance issues. Yoo told Philbin that Yoo was told to 
work alone on this particular matter. Yoo did not state who had given him this instruction. 
(T3//31//NF) - 

1,9 Baker told us he was not similarly advised to avoid discussions with Philbin 
about the program, nor was he aware that Addington had instructed Philbin not to discuss 
the program with him. In fact, according to Baker, Philbin initiated several conversations 
with Baker about the operational details of the program as Baker understood them at the 
time. (U) 
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The day after being read into the program, Philbin moved from the 
Office of Legal Counsel to the Office of the Deputy Attorney General to 
become an Associate Deputy Attorney General, although technically he still 
retained his OLC Deputy Assistant Attorney General position and was thus 
“dual-hatted.” Philbin took over the “national security portfolio” from David 
Kris, who had recently left the Department. Philbin stated he was 
“somewhat concerned” that he would be advising the Attorney General on 
the Stellar Wind program even though Deputy Attorney General Larry 
Thompson, Philbin’s supervisor, was not read into the program. However, 
Philbin said he anticipated at the outset that his work on the program 
would not require a lot of his time. ~(S //NP) - 

3. Initial Concerns with Yoo’s Analysis (U) 

Philbin said that after he was read into the Stellar Wind program he 
believed he needed to do “due diligence” to learn about the program. He 
said he reviewed Yoo’s legal opinions about the program and realized that 
Yoo had omitted from his analysis any reference to the FISA provision 
allowing the interception of electronic communications without a warrant 
for a period of 15 days following a congressional declaration of war. See 50 
U.S.C. § 1811. Philbin also stated that Yoo’s OLC opinions were premised 
on the assumption that FISA did not expressly apply to wartime operations, 
an assumption that from Philbin’s perspective rendered the opinions 
“problematic.” Philbin said that this gap in Yoo’s analysis was his first 
indication that the legal reasoning underpinning the Presidential 
Authorizations would have to be revisited. (TS/ / STLW / / SI / / OC / NF) 


Philbin said the second indication of problems with Yoo’s analysis 
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Second, and more significantly, Philbin stated tha 





uo See Presidential Authorization of April 22, 2003 at para. 4(b)(i) & (ii). The 
April 22, 2003, Authorization was the only Authorization personally approved as to form 
and legality by Yoo. He approved the Authorization on April 18, 2003, five days before the 
date of hi s talking points memorandum. (TS/ /STLW/ /SI//OC/NFf 
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Philbin said the errors in the Yoo’s talking points document 
represented “a significant step toward the realization that the whole legal 
analysis was screwed up.” Philbin told us he felt he could not rely on the 
existing analysis and that he needed to “build from the ground up.” 
(TS//SI//NF) 


4 . 


Problems with! 
(TS//STLW//SI//OC/NF) 


In addition to the flaws Philbin identified in Yoo’s legal analysis, 
Philbin told us he grew increasingly concerned that 



Philbin told us he visited the NSA three times during the summer of 2003 in an 
effort to learn how the program operated. Several officials we interviewed told us that 
Philbin understood the program well, in part due to his background in telecommunications 
law. (U//FQ UO) 
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Philbin said that he and later Goldsmith recognized that the existence 
of the Stellar Wind program would be disclosed at some point in the future. 
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5. Other Collection Concerns (S//NF) 

Philbin told us that during the summer of 2003 he identified other 
concerns about the Stellar Wind program. First, Philbin said he began to 
believe that the existing OLC memoranda failed to describe thej 

I Philbin said he also had concerns over 




6. Decision to Draft New OLC Memorandum (U) 

In August 2003, Philbin brought his concerns about the OLC legal 
opinions to Attorney General Ashcroft. Philbin told Ashcroft that there were 
problems with the legal analysis supporting the program but probably not 
with the conclusions reached. Philbin told us that he believed that since 
the conclusions would not change there would be no need to “pull the plug” 
on the analytically problematic aspects of the program. Philbin said he 
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therefore advised that Ashcroft could continue to certify the program “as to 
form and legality.” (TS / / Q r tf / NF) 

However, Philbin also recommended that a new OLC memorandum be 
drafted. According to Philbin, Ashcroft concurred, told him to continue 
working on his analysis, and asked to be kept updated on Phi lb in’s 
progress. After meeting with Ashcroft to discuss the issue, Philbin said he 
began to write a new memorandum on the legality of the entire Stellar Wind 
program. 12 s 

C. Reassessment of Legal Rationale for the Program 
fFS //SI//NF) 

1. Goldsmith Becomes OLC Assistant Attorney 
General (U) 

Jack Goldsmith told the OIG that he was recommended for the 
Assistant Attorney General position by Yoo after Yoo was not selected for the 
position. Goldsmith stated that during his interview for the position, 
Attorney General Ashcroft and Ashcroft’s Chief of Staff David Ayres 
emphasized that the OLC Assistant Attorney General must keep the 
Attorney General informed of matters the Office of Legal Counsel was 
working on and stressed the importance of keeping the Attorney General “in 
the loop.” Goldsmith told the OIG that he believed Ashcroft and Ayres 
raised these issues as a result of their experience with Yoo. (U) 

Goldsmith was selected for the position, confirmed by the Senate, and 
on October 6, 2003, was sworn in as the OLC Assistant Attorney General. 

(U) 


According to Goldsmith, he was told by Department colleagues that 
the procedures OLC historically followed in drafting its opinions were 
changing and that the Attorney General was being circumvented in the new 


he was not certain at the time that Ashcroft fully understood 

thejjj^^^^^^^^^^mHHbecause the subject matter was ‘‘difficult.’’ Philbin also stated 

that for ‘‘clfent management” purposes, he needed to first make sure that he too fully 
understood the issues before raising his concerns to others. He said he did not just want 
to be “a naysayer” identifying problems, but also wanted to propose solutions. He said that 
the program would be examined by Congress one day and that the legal analysis had to be 
“carefully done to protect the President." Philbin said he therefore believed that the OLC 
legal memoranda had to be rewritten to achieve that objective. Philbin told us he also was 
concerned that the program not appear like a “rogue operation,” but rather as a responsible 
approach to collecting intelligence with adequate controls and oversight. In this regard, 
Philbin emphasized that it would be important to demonstrate that the program had 
appropriate restrictions based on the law, and that the restrictions guarded against abuses. 
(T G //0I//rfff 
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process. Goldsmith said that OLC Principal Deputy Assistant Attorney 
General Ed Whelan also told him that OLC’s procedures, built on custom 
and practice but still "hugely important,” had "broken down” prior to 
Goldsmith’s arrival as the Assistant Attorney General. (U) 

Goldsmith told us that he also became aware that Ashcroft sensed - 
there was a White House-Office of Legal Counsel relationship over which 
Ashcroft did not have full control. Goldsmith said that when he became the 
OLC Assistant Attorney General he immediately moved to “bring things back 
to normalcy” by, for example, making sure all OLC memoranda were 
provided to client agencies for review and input and that all memoranda 
were reviewed by two OLC deputies, as was the traditional OLC practice. 126 
(U) 


With regard to the Stellar Wind program, Philbin told us he had 
always intended to request that Goldsmith be read into the program after 
Goldsmith was confirmed by the Senate. Philbin said that he went to the 
White House and asked Addington (and possibly Gonzales) to have 
Goldsmith read into the program. Philbin stated that Addington told him 
that he would have been “fine” with not allowing Goldsmith to be read in, 
and that Philbin would have to justify the request before Addington would 
convey the request to the President. Philbin told us he explained to 
Addington that he would need to have the head of OLC sign off on the new 
memorandum he was writing or the memorandum would lack credibility. 
(U//-F OUO) 

On November 17, 2003, Goldsmith was read into the Stellar Wind 
program by Addington in Addington’s office. 127 Philbin was also present. 
On the way to the read-in, Philbin told Goldsmith to “prepare for your mind 
to be blown.” Goldsmith told us that the read-in took approximately 5 
minutes, and when it was over he remarked to Philbin, “That doesn’t seem 


126 Goldsmith’s view of how the OLC should operate was later echoed by a 
subsequent head of the office, Steven Bradbury. In a May 16, 2005, internal OLC guidance 
memorandum entitled “Best Practices for OLC Opinions,” Bradbury emphasized that OLC 
legal memoranda should reflect the positions and expertise of interested agencies, and he 
also stressed the importance of a rigorous peer review process within the office before 
finalizing OLC memoranda. (U) 

127 After Ashcroft, Yoo, Baker, and Philbin, Goldsmith was only the fifth non-FBI 
Justice Department official to be read into the Stellar Wind program since the program's 
inception over 2 years earlier. Philbin stated that prior to Goldsmith’s arrival at the 
Department and subsequent read-in to the program, he had no one to help him draft a new 
legal memorandum and no one other than Ashcroft with whom to discuss the legal issues. 
He told the OIG that it was extremely beneficial to have another attorney working with him 
on the project. Philbin also told us he did not press the White House to read in additional 
attorneys during the summer 2003 period before Goldsmith arrived at the Department. 
T H3//3I//NP) — 
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so bad.” Goldsmith said that 3 weeks later, after studying the matter, he 
would' come to a “different conclusion.” (U//FOU0)- 

2. NSA Denied Access to OLC Memoranda (U/ /FQUO) 

One of the first Stellar Wind meetings Goldsmith and Philbin attended 
after Goldsmith’s read-in was held in the DOJ Command Center with 
Addington, NSA Deputy General Counsel Vito Potenza, and NSA Inspector 
General Joel Brenner. Goldsmith stated that the NSA Inspector General 
requested a copy of the OLC legal memoranda regarding the program as 
part of an audit the NSA Office of the Inspector General wanted to conduct 
of the program. According to Goldsmith, Addington “bit [the Inspector 
General’s] head off,” and made it clear that the memoranda would not be 
provided to the NSA OIG. (TS/ /SI/ /NF) 

Goldsmith said he learned either at that meeting or shortly thereafter 
that NSA’s Office of General Counsel also had been denied access to the 
OLC memoranda. Bob Deitz, the NSA General Counsel during this period, 
told the NSA OIG that he was never permitted to see Yoo’s legal memoranda. 
Dietz stated that he called Addington several weeks after the first 
Presidential Authorization was signed and asked if he could see a copy of 
Yoo’s memorandum (likely the November 2, 2001, memorandum), and that 
Addington responded “no.” Dietz said that Addington would only read “a 
paragraph or two” from the memorandum to him over a classified telephone 
line. Deitz stated that he never advised Yoo on his legal analysis, although 
he did advise NSA Director Hayden that he thought the program was legal 
and within the President’s authorily. (T3//SI//NF)- 

The OIG also interviewedHI^^H the NSA’s Associate General 
Counse l for Operations during Yoo’s and Goldsmith’s tenure in OLC. 

| told us that he was not troubled by the fact that other senior NSA 
officials had been denie d access to Yoo’s legal memoranda, and that he felt 
no need to review them. stated that his primary concern with 

resjpect t o the leg ality of the program was whether “Justice was comfortable 
with it.” ■■falso stated that he assumed that the Justice Department 
would find the program legal by resolving the tension between FISA and the 
President’s inherent Commander-in-Chief authorily based upon the doctrine 
of constitutional avoidance. (TS / / STLW / / SI/ /OC / NF) 

Goldsmith told us he found it “shocking” that the NSA was not 
provided access to Yoo’s legal memoranda. He stated that the decision to 
withhold the memoranda was one of the “most astonishing things” he 
learned about how the program was handled, and that he could not “draw a 
good inference” from that fact. Goldsmith emphasized that under the 
Stellar Wind program the NSA had been asked to do something contrary to 
its ordinary practices, and yet was not allowed to review the legal 
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justifications for being permitted to do it. Goldsmith told us he believed 
that the NSA might have identified problems or mistakes in Yoo’s analysis 
early in the program had it been given access to his memoranda. 
fTS//SI//NF) 

Goldsmith told us that upon becoming the Assistant Attorney General 
he intended to reverse the practice of keeping OLC memoranda closely held, 
and that he also decided he would seek client agency expertise in drafting 
these documents. (U) 

3. Goldsmith Joins Effort to Reassess Legal Basis for the 
Program ( TS/ - /SI//NF) 

In the two or three weeks following his read-in to the Stellar Wind 
program, Goldsmith reviewed several documents to educate himself about 
the program. These included the memorandum that Philbin had already 
begun to draft (which included a description of how the program worked 
operationally), Yoo’s memoranda, and older OLC memoranda concerning 
surveillance activities. After Goldsmith familiarized himself with the 
program, Goldsmith provided Philbin with additional research and helped 
supplement Philbin’s draft memorandum. (TS//STLW//SI7/OC/NF) 

Goldsmith stated that Philbin had done an “amazingly heroic job” in 
reviewing the program. Goldsmith believed “ninety-nine out of a hundred” 
attorneys in Philbin’s position, having been asked simply to opine as to form 
and legality, would have just relied on the previous Office of Legal Counsel 
memoranda. Goldsmith said that Philbin, however, was not convinced by 
those memoranda and therefore did not rely on them. In addition, 

Goldsmith noted that Philbin sought to understand the program as it was 
actually implemented at the NSA before advising the Attorney General on its 
legality. f TS//SI//NF) 



(Cont’d.) 
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GoldsmithconcludedtheNSA|sinterception 

| did not comply with FISA’s 


requirement to obtain judicial authorization, and did not fall within any of 
the exceptions to this requirement. Goldsmith later wrote in his legal 
memorandum reassessing the legality of the program that a proper analysis 
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of Stellar Wind “must not consider FISA in isolation” but rather must 
consider whether Congress, by authorizing the use of military force against 
al Qaeda, also “effectively exempts” such surveillance from FISA. Goldsmith 
concluded that this reading of the AUMF was correct because the AUMF 
authorized the President to use "all necessary and appropriate force” against 
the enemy that attacked the United States on September 11, 2001, and to 
“prevent any future acts of international terrorism against the United 
States” by such enemy - authority that has long been recognized to include 
the use of signals intelligence as a military tool. (TS//&TLW//SI//QC/NF ) 

Alternatively, Goldsmith reasoned that even if the AUMF did not 
exempt surveillance under the program from the restrictions imposed by 
FISA, the question was sufficiently ambiguous to warrant the application of 
the doctrine of constitutional avoidance, and therefore should be construed 
not to prohibit the activity. 131 (TS//STLW//SI/ /OC/N F)- 



In his May 6, 2004, memoran dum. Goldsmith concluded that if the| 

~ |arguments under the AUMF did not create 


sufficient ambiguity as to trigger the doctrine of constitutional avoidance, FISA as applied 
would represent an unconstitutional infringement on the President’s exclusive authority as 
Commander-in-Chief in wartime to protect the nation from attack. 

(TS / / STLW/ / SI/ / OCf NP) 
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5. Office of Legal Counsel Raises its Reassessment of the 
Stellar Wind Program (December 2003 through 


January 2004) 133 -( TS//SI//NF) 

During late 2003, Goldsmith and Philbin continued their analysis of 
the legal bases for the Stellar Wind program. During this time Philbin and 
Goldsmith were the only two Department officials in a position to brief the 
Attorney General and White House officials on the status of their legal 
reassessment and its potential ramifications for the operation of the 
program. 134 f F S //SI//NF) 

With the existing Presidential Authorization set to expire on 
December 11, 2003, Goldsmith and Philbin met with Ashcroft on 
December 8, 2003, to advise him on recertifying the program as to form and 
legality. Goldsmith wrote in notes that he maintained during this time 
period that at the meeting he and Philbin “note[d] problems gently” to 
Ashcroft. Goldsmith told us Ashcroft was "extraordinarily supportive” of his 
and Philbin ’s efforts to reassess the legality of the program and made clear 
his view that the program had to be on solid legal footing. 

(TS / / STLW/ / SI / / OC / NF) 

Goldsmith advised Ashcroft that, despite concerns about the program, 
Ashcroft should certify the December 9, 2003, Authorization. Goldsmith 



Philbin, Goldsmith, Comey, Mueller, Gonzales, and others. We also relied on Philbin’s and 
Goldsmith’s contemporaneous notes. Goldsmith’s chronology of events that he wrote during 
this period, Mueller’s Program Log documenting events in March 2004, and Attorney 
General Ashcroft’s FBI security detail log of events that occurred while Ashcroft was 
hospitalized from March 4 through March 14, 2004, among other documents. (U) 

134 James Comey became the Deputy Attorney General on December 9, 2003, but 
was not read into the program until over 2 months later. (U) 
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later advised Ashcroft to certify the Januaiy 14, 2004, Authorization as well. 
Goldsmith told us he made these recommendations to Ashcroft with the 
caveat that although he believed Yoo’s memoranda to be flawed, Goldsmith 
had not yet concluded that the program itself was illegal. - (TS/ /SI//NF) 

Based on Goldsmith’s advice, Ashcroft certified the December 9, 2003, 
and January 14, 2004, Authorizations. -(- TS/ /SI//NF) 

In December 2003 Philbin and Goldsmith informed Ashcroft that they 
believed Comey, who was sworn in as the new Deputy Attorney General in 
December 2003, also needed to be read into the program. Philbin said he 
justified this request by noting that he would be traveling abroad for 2 
weeks later that month on an unrelated Justice Department matter. 135 (U) 

In December 2003, Goldsmith and Philbin met with Addington and 
Gonzales at the White House to express their growing concerns about the 
legal underpinnings for program. Goldsmith said he told them that OLC 
was not sure the program could survive in its current form. According to 
Goldsmith’s notes, these discussions did not contemplate an interruption of 
the program, although the White House represented that it would “agree to 
pull the plug” if the problems with the program were found to be sufficiently 
serious. Goldsmith told us that the White House - typically through 
Addington - told him “several times” that it would halt the program if the 
Department found that it could not be legally supported. ~( Tg//GI//NE) 



Goldsmith to continue analyzing the program and that if serious problems 
were found, the program would be shut down. (TS/ /STLW//SI//OC/NF) 


On December 18, 2003, while Philbin was abroad. Goldsmith met 
again with Addington and Gonzales. Goldsmith wrote in his chronology that 
this time he conveyed with “more force” his “serious doubts and the need to 
get more help to resolve the issue [as soon as possible].” Goldsmith also 
told Addington and Gonzales that he needed more resources to continue 
examining the legality of the program. They responded to this request by 
telling Goldsmith that Philbin should devote all of his time to the project. 


135 As discussed in Chapter Three, Comey’s predecessor as Deputy Attorney 
General, Larry Thompson, was never read into the Stellar Wind program, despite Ashcroft’s 
request to the White House on behalf of both Thompson and Ashcroft’s chief of staff. 
(U// TOUO) 


116 

T OP SECRET/ /STLW//HCS/ SI/ /ORCQM/MQFQRN 



APPROVED FOR PUBLIC RELEASE 


TOP SECRET/ /8TLW//HCS/ B I/ /ORCOW/NOFORN 


Goldsmith told us that he asked to have Comey read into the program. 
According to Goldsmith’s notes, Addington and Gonzales “bristle[d]” at that 
suggestion. Goldsmith told us he made the request for Comey to be read in 
because he believed he would need the Deputy Attorney General’s 
assistance to help “make the case” to the White House that the program was 
legally flawed. Goldsmith also stated that he wanted Comey read in 
because, as the Deputy Attorney General, Comey was Philbin’s direct 
supervisor. (TS// S I/ /NF) 

We asked Gonzales when he first became aware that the Department 
had concerns about the legality of the Stellar Wind program. Gonzales 
stated that he remembered that sometime after Philbin and Goldsmith 
joined the Department, they decided to conduct a programmatic review of 
the legal basis for Stellar Wind. Gonzales said that he welcomed this review, 
and that it was always important to reassess the value of or need for the 
program, as well as its legality. Gonzales told us he thought that Goldsmith 
and Philbin’s review arose out of concerns about Yoo’s November 2, 2001, 
opinion and that their review was limited to that document. Gonzales said 
that Goldsmith periodically told him that Philbin was reviewing the program 
and that some questions had been raised or that some changes to the 
program might be needed as a result of their reassessment. Gonzales said 
that he told Goldsmith to let him know how the review was progressing. 
Gonzales also told us he did not recall getting into any specific discussions 
with Goldsmith about OLC’s concerns until early March 2004. 

(T3//0I//NF) 

In contrast, Goldsmith told us he had been “crystal clear” with 
Gonzales and Addington that the Office of Legal Counsel had concerns 
about the legality of aspects of the program as early as December 2003, 
although Goldsmith also acknowledged that his discussions with Gonzales 
and Addington became more detailed in March 2004. Goldsmith told us 
that he gave the two White House officials the same caveats he gave 
Ashcroft when advising him on the legality of the program - that there were 
flaws in Yoo’s analysis, but that OLC had not yet concluded that the 
program itself was illegal. (TG//GI/ /NF)- 

Goldsmith’s efforts to gain the White House’s permission to have 
others (including Comey) read into the program continued through January 
2004. According to Goldsmith’s notes, both Addington and Gonzales 
pressed Goldsmith on his reason for the request and continued to express 
doubt that additional resources were needed. However, in late January the 
White House agreed to allow Comey to be read in, provided that Philbin 
devoted all of his time to his analysis of the program and, according to 
Goldsmith, that the Department’s legal analysis be completed by March 
2004 when the Presidential Authorization was due to be renewed. (U) 
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6. Deputy Attorney General Comey is Read into the 
Program (U) 

Comey became the Deputy Attorney General on December 9, 2003, 
and was read into the Stellar Wind program on February 17, 2004. Comey 
told us that he had no awareness of the program prior to being read in. He 
said he learned after his read-in that Addington had resisted Goldsmith and 
Philbin’s efforts to have him read in earlier. Comey said Addington was the 
“gatekeeper” for Stellar Wind and wanted to keep the program a “close hold.” 
(U) 


Comey told us that NSA Director Hayden personally wanted to 
conduct Comey’s read-in to the program. Hayden read in Comey at the 
Justice Command Center in a briefing that took approximately 20 to 30 
minutes. Comey said that, at the read in, Hayden explained the "three 
baskets” to him. (TS//STLW//SI//OC/NF) 

Comey told us that after Hayden left the Command Center, Comey 
and Philbin continued discussing the program. Philbin told Comey that 
there were problems with the legality of the program and that there were 
“operational issues” as well. Comey told us that his initial reaction to the 
program was “unprintable.” He said he thought that the NSA could not 
collect the content of certain communications covered by the progr am 
outside of FISA authority. Hayden told the OIG that Comey raised no 
objections to him about the program upon being read in. (U) 

Within the first month after being read in, Comey discussed the 
program with Ashcroft, Goldsmith, Philbin, and other Department officials 
who had been read in by this time, including James Baker, Counsel for 
Intelligence Policy; Chuck Rosenberg, Comey’s Chief of Staff, and Daniel 
Levin, Counsel to the Attorney General. 136 Comey said he did not recall 
having any discussions about the program with FBI Director Mueller during 
this period. (U) 

Comey also recalled meeting with Scott Muller, the CIA General 
Counsel, shortly after being read into the program. Comey said that he told 
Muller about the legal concerns Philbin and Goldsmith had raised regarding 
Yoo’s analysis and that Muller agreed that the concerns were well founded. 
(U) 


Comey also told us that Goldsmith had identified for Comey as a 
particular concern the notion that Yoo’s legal analysis entailed ignoring an 


•36 Levin had just returned to the Department after working in private practice and 
serving as a Bush Administration liaison to the September 1 1 Commission. Rosenberg was 
read into Stellar Wind in 2003 while serving as Counsel to FBI Director Mueller. (U) 
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act of Congress, and doing so in secret. Comey stated that Goldsmith 
described such action as “breathtaking.” Comey agreed, describing the 
action as “unprecedented.” (U) 

D. Office of Legal Counsel Presents its Conclusions to the 
White House (U) 


On March 1, 2004, Philbin completed a first draft of a revised OLC 
opinion on the Stellar Wind program. According to Goldsmith’s notes, at 
this time Goldsmith and Philbin had not yet concluded “definitively” that 
there was “anything cert ainly wrong” with the program , with the possible 
exception of the scope ofP 
(TS/ / STLW //SI//OC/NF )- 



In explaining the rationale for the revised opinion, Comey described to 
the OIG his view of two approaches or standards that could be used to 
undertake legal analysis of government action. If the government is 
contemplating taking a particular action, OLC’s legal analysis will be based 
on a “best view of the law” standard. However, if the government already is 
taking the action, the analysis should instead focus on whether reasonable 
legal arguments can be made to support the continuation of the conduct. 137 
Comey said that because Stellar Wind was an ongoing program, Goldsmith 
and Philbin ’s analysis proceeded under the second approach. Under this 
approach, at this point they concluded that there wer^easonabl^eg^L 
lents to be made to continue the collection of 

I but they still had not identified a legal 



argument to support 
- (TS//STLW//SI//OC/NF) 

Comey saic^hat^lunnE^arly March 2004 the sense was that “we can 
get there” as to^|^^H^^^^|albeit^^isine^i^ggressive legal analys is. 
However, he said that collection would reauirel 



(TS / / STLW/ / SI/ / OC/ NF) 


137 Goldsmith emphasized to us that this second situation almost never presents 
itself, and that OLC rarely is asked to furnish legal advice on an ongoing program because 
the pressure “to say yes* to the President” invariably would result in applying a lower 
standard of review. Goldsmith stated that OLC’s involvement in Stellar Wind was 
“unprecedented” because OLC is always asked to review the facts and formulate its advice 
“up front.” f Sy/NF) . 
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On March 1, 2004, Comey met with FBI Director Mueller to inform 
him that the OLC had found proble ms with the le 
Wind program, particularly with the 

According to a log Mueller kept documenting events in March 2004 
concerning the program, Comey said he was trying to work out these 
problems with the OLC and “other interested parties.” 138 Mueller told us 
that March 1, 2004, was when he first became aware of the Department’s 
concerns about the legal support for the program. Mueller described the 
FBI as "recipients of information from the program,” and that the dialogue 
as to the program’s legality was between the Department and the White 
House. (T3//3TLW//SI//OC/NF) 


1. March 4, 2004: Comey Meets with Ashcroft to 
Discuss Problems with the Program (U) 

Comey told us he met with Attorney General Ashcroft for lunch on 
March 4, 2004, to discuss the Stellar Wind program. Comey reminded 
Ashcroft of the details of the program and said he used salt and pepper 
shakers and a knife to represent the three baskets during the discussion. 
According to Comey, Ashcroft agreed with Comey and OLC’s assessment of 
the potential legal problems, and he instructed Comey to "just fix it” and 
“tell them to make the changes that need to be done.” 


Comey said he assumed Ashcroft meant that Comey should reach out 
to the NSA and the White House for the necessary changes. The 
Presidential Authorization in effect at the time was due to expire on 
March 11, 2004. Comey said Ashcroft did not discuss with him whether he 
would recertify the program as it was currently being authorized by the 
President. ■ (TS//SI//NF) 


Comey also described Ashcroft as being frustrated, and said he was 
“beating himself up” because he was "in a box” with Yoo, yet was learning 
from Philbin, Goldsmith, and now Comey that parts of the program were not 
in their view legally supportable. 139 (TS//SI//NF) ■ 

After the lunch meeting on March 4, Comey traveled to Phoenix, 
Arizona, to make a speech. Three hours after their lunch meeting, Ashcroft 
was struck with severe gallstone pancreatitis and was admitted to the 

us Mueller told us he maintained the program log because “[t]hese were 
extraordinary circumstances about which I would one day be questioned.” Mueller said the 
program log was drafted “relatively contemporaneously” with the events described in it. (U) 

139 By the time Ashcroft received OLC’s preliminary findings concerning the legality 
of the program in December 2003, he had already certified the program as to form and 
legality approximately 20 times. -f FS//SI//NF) — 
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George Washington University Hospital. After being informed that Ashcroft 
was hospitalized, Comey returned to Washington the next morning on an 
FBI jet. (U) 


2. March 5, 2004: Comey Determines Ashcroft is 
“Absent or Disabled” (U) 

On March 5, 2004, Goldsmith advised Comey by memorandum that 
under the circumstances of Ashcroft’s medical condition and 
hospitalization, a “clear basis” existed for Comey to determine that "this is a 
case of 'absence or disability’ of the Attorney General” within the meaning of 
28 U.S.C. § 508(a). This statute provides: 

In case of a vacancy in the office of Attorney General, or of his 
absence or disability, the Deputy Attorney General may exercise 
all the duties of that office, and for purposes of section 3345 of 
title 5 the Deputy Attorney General is the first assistant to the 
Attorney General. (U) 

Goldsmith’s memorandum further advised Comey that he could serve 
as Acting Attorney General until Ashcroft’s absence or disability no longer 
existed, and that Comey could exercise “all the power and authority of the 
Attorney General, unless such power or authority is required by law to be 
exercised by the Attorney General personally.” See 28 C.F.R. § 0. 15(a). 
Goldsmith noted in the memorandum that there are “very few duties” that 
can be exercised only by the Attorney General. Goldsmith wrote that, 
except for these duties, Comey could opt to exercise the duties of the 
Attorney General as Deputy Attorney General rather than as Acting Attorney 
General, noting, “Your office has informed us that this is your intention.” 140 
(U) 


Goldsmith’s memorandum to Comey referenced an attached draft 
memorandum for Comey’s review, which would memorialize Comey’s 
decision to invoke 28 U.S.C. § 508(a) in writing, although Goldsmith advised 
that it was not necessary to do so. The “cc” line of Goldsmith’s 
memorandum to Comey indicated that a copy of the memorandum was also 


140 According to an e-mail sent on March 5, 2004, at 9:15 a.m. from OLC Special 
Counsel Daniel Koffsky to OLC Principal Deputy Assistant Attorney General Edward 
Whelan and other Department officials, among the duties that can only be exercised by the 
Attorney General or his designee is the authority to approve FISA applications to engage in 
electronic surveillance of a specific type of agent of a foreign power based on requests of 
certain high level officials. 50 U.S.C. § 1804(e)(2)(A). This section represents an exception 
to FISA's general conferral of authority on the Attorney General, a term that is defined to 
include the Acting Attorney General and the Deputy Attorney General. See 50 U.S.C. 

§ 1801(g). (U) 
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sent to White House Counsel Gonzales. 141 As discussed below, a significant 
dispute between White House and Department officials later arose over 
whether the White House in fact received notice of Comey’s decision to 
assume the powers of the Attorney General, whether as Deputy Attorney 
General or otherwise. (U) 

3. March 5, 2004: Goldsmith and Philbin Seek 

Clarification from White House on Presidential 
Authorizations (U] 

On the afternoon of Friday, March 5, 2004 - 6 days before the 
Presidential Authorization then in effect was set to expire - Goldsmith and 
Philbin met with Addington and Gonzales at the White House to seek 
clarification on two key issues related to the Authorizations. (U//- FQU 6-) 



141 A March 12, 2004, e-mail from Ashcroft’s Chief of Staff David Ayres to Deputy 
White House Counsel David Leitch detailing the Department’s efforts to inform the White 
House Counsel’s Office of Ashcroft’s hospitalization and Comey’s assumption of Ashcroft’s 
duties shows that Ayres confirmed the White House’s receipt of a facsimile from OLC 
advising the White House of Comey’s decision to exercise “all the power and authority of the 
Attorney General ... in [his] capacity as Deputy Attorney General.” Ayres also wrote in the 
e-mail that a copy of OLC’s “legal memorandum" was sent to White House Counsel 
Gonzales. Ayres also wrote in the e-mail that he personally called Harriet Miers, a White 
House Deputy Chief of Staff, and informed her that Comey “had assumed the Attorney 
General's responsibilities!.]” Ayres wrote in the e-mail that he also informed others at the 
White House of Comey’s status, including another White House Deputy Chief of Staff [Joe 
Hagin] and the White House Cabinet Secretary [Brian Montgomery]. (U) 
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created a serious issue. Gonzales stated 


that Goldsmith’s argument on this point was that Congress had spoken on 
the matter by enacting FISA, but Yoo previously had opined that FISA was 
unconstitutional to the extent it infringed on the President’s 
Commander-in-Chief authority to conduct electronic surveillance without a 
judicial warrant. 142 (TS//STLW//SI//OC/N F) 

Gonzales also told us that the March 5, 2004, meeting with Goldsmith 
and Philbin represented the first substantively detailed discussion he had 
with the OLC officials regarding their concerns with the existing legal 
analysis and their reservations about continuing the program as it had been 
operating. As noted above, Goldsmith said that he had informed Gonzales 
and Addington about his general concerns with Yoo’s legal analysis of the 
program as early as December 2003. (TB//SI - / /NF) - 

Later that day on March 5, Gonzales called Goldsmith to request a 
letter from the OLC stating that Yoo’s prior OLC opinions “covered the 
program.” Philbin told the OIG that Gonzales was not requesting a new 
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opinion that the program itself was legal, but only that the prior opinions 
had concluded that it was. (TS//SI//NF) - 

4. March 6 to 8, 2004: The Department Concludes That 
Yoo’s Legal Memoranda Did Not Cover the Program 
(U) 


As a result of Gonzales’s request on March 5, Goldsmith re-examined 
Yoo’s memoranda with a view toward determining whether they adequately 
described the actual collection activities of the NSA under the 
Authorizations. Goldsmith told us that after a brief review, he called Philbin 
to tell him he agreed with Philbin’s assessment that Yoo’s memoranda were 
problematic from a factual standpoint. Philbin said that through this 


re-examination he and Goldsmith confirmed Philbin’s initial sense that 



Goldsmith’s account of the response to Gonzales’s request was 
similar. Goldsmith also stated that his and PhilbiiF^onclusiox^ha_Yoo|s 
memoranda failed to adequately describe the| 

meant that OLC could not tell the White House that the program could 
continue under the authority of those legal memoranda. Goldsmith stated 
that he and Philbin realized at this point that the program had been 
conducted for 2 years without a proper OLC review. Specifically, both 
Goldsmith and Philbin stated that they had always viewed Yoo’s legal 
analysis as poorly reasoned; however, they were now realizing that Yoo’s 
factual description of the program was inaccurate and incomplete as well, 
and thus did not “cover” aspects of the program. Goldsmith said Gonzales’s 
request for ratification of Yoo’s memoranda “forced [the Office of Legal 
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Counsel’s] hand” and was the point at which the “presumption in favor of 
legality flipped.” 144 - (TO//GTLW//SI//OC/NF) 

On Saturday, Marcl^^004^Goldsrnitl^n^Philbir^dvise^Come\ 
the | 

Goldsmith also told Comey that the White House would 
have to be notified of this development. Comey agreed with this 
recommendation. (TS / / STLW/ / 01/ / QC/NF ) — 


that they believed 


Later on March 6, Goldsmith and Philbin went to the White House to 
meet with Addington and Gonzales to convey their conclusions that the 



According to Goldsmith’s chronology of these events, Addington and 
Gonzales “reacted calmly and said they would get back with us.” Goldsmith 
told us that the White House was now worried that it was “out there,” 
meaning that it was implementing a program without legal support. 
(TS//STLW//SI//OC/NF) 


On Sunday afternoon, March 7, 2004, Goldsmith and Philbin met 
again with Addington and Gonzales at the White House. 145 According to 
Goldsmith, the White House officials informed Goldsmith and Philbin that 
they disagreed with Goldsmith and Philbin ’s interpretation of Yoo’s 
memoranda and on the need to change the scope of the NSA’s collection. 146 
Gonzales told us he recalled the meetings of March 6 and 7, 2004, but did 
not recall the specifics of the discussions. He said he remembered that the 
overall tenor of the meetings with Goldsmith was one of trying to “find a way 
forward.” 147 - (T 0 //0I//NP )- 


144 As noted in Chapter Three, Gonzales told us that he believed Yoo’s memoranda 
described as lawful activities that were broader than those carried out under Stellar Wind, 
and that therefore these opinions “covered” the Stellar Wind program. (TS/ /SI/ /NF) — 

145 Gonzales told us that White House Chief of Staff Card may also have been 
present for this meeting. Goldsmith’s chronology indicates that only Addington and 
Gonzales were present. (U) 

146 In discussing these early March meetings with the OIG, Goldsmith told us that 
Addington had stated on more than one occasion that Goldsmith was the head of OLC and 
if he determined that the program needed to be shut down, it would be shut down. 
Goldsmith told us he believed that the White House officials’ references to “shutting down 
the program” extended only to those aspects of the program for which no legal support 
could be found. Goldsmith also told us that he did not know whether Addington and 
Gonzales were keeping the President informed of OLC’s concerns.- (TS//SI//NF) - 

147 As noted above, Gonzales was represented by counsel during his interview with 
the OIG. Also present during the interview because of the issue of executive privilege was a 
Special Counsel to the President, Emmitt Flood. We asked Gonzales whether the President 
had been informed by this point in time of the OLC position regarding the lack of legal 

(Cont’d.) 


125 

TOP SECRET/ / STLW/ /HCB/ 51/ /QRCOW/NOFORM 




APPROVED FOR PUBLIC RELEASE 


TOr SECRET/ / STLW/ /IICS/SI/ /ORCOW/ WOFORW ~ 


On the evening of Sunday, March 7, 2004, Goldsmith and Philbin met 
with Comey in Comey’s office to again review Yoo’s opinions and make sure 
all three agreed with the conclusion that the opinions failed to support the 
Stellar Wind program as it was being implemented. Philbin said that until 
Gonzales’s March 5 request for a letter from the OLC stating that Yoo’s prior 
OLC opinions “covered the program,” he and Goldsmith had intended to 
recommend that the program be recertified 
mtinued to work on the new OLC opinion. 



(TS / / STLW/ / SI/ / OC/ NF )- 


According to Goldsmith’s chronology, there was no interaction with 
the White House on the issue on the following day, Monday, March 8, 2004. 
Goldsmith wrote in his chronology of events for this day: “Monday, 

March 8: Silence.” (U) 


5. March 9, 2004: White House Seeks to Persuade 

Department and FBI to Support Continuation of the 
Program (S//NF) 


On Tuesday, March 9, 2004, Gonzales called Goldsmith to attend an 
early morning meeting (at 6:00 or 6:30 a.m.) at the White House to discuss 
the issues regarding Yoo’s memoranda and the Stellar Wind program. 149 
Goldsmith called Philbin and told him to meet Goldsmith at the White 
House. According to Goldsmith, Philbin was allowed into the White House, 
but Gonzales excluded Philbin from the meeting despite Goldsmith’s 
requests that Philbin be allowed to participate. - ( S / - /NF) - 


support for the program and Flood 

objected to the question on relevancy grounds and advised Gonzales not to answer, and 
Gonzales did not provide us an answer. However, when Gonzales commented on a draft of 
this report, he stated that he would not have brought Goldsmith and Philbin ’s “concerns” to 
the attention of the President because there would have been nothing for the President to 
act upon at that point. Gonzales stated that this was especially true given that Ashcroft 
continued to certify the program as to legality during this period. Gonzales stated he 
generally would only bring matters to the President’s attention if the President could make 
a decision about them. (TS//STLW/ 



149 Gonzales told the OIG that he did not recall this meeting. Both Goldsmith and 
Philbin told the OIG about the meeting. The meeting is also briefly described in 
Goldsmith’s contemporaneous notes and chronology. (U) 
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Goldsmith said Gonzales tried first to persuade him that he and 
Philbin were wrong to conclude that Yoo’s memoranda did not provide 
sufficient legal justification to cover the parts of the program that OLC had 
identified as problematic, but that Gonzales did not persuade him on this 
point. Gonzales next argued for a "30-day bridge” to get past the upcoming 
March 11, 2004, Authorization. Gonzales reasoned that Ashcroft, who was 
still hospitalized, was not in any condition to sign the upcoming 
Authorization, and that a “30-day bridge” would move the situation to a 
point where Ashcroft would be well enough to approve the program. 
Goldsmith told Gonzales he could not agree to recommend an extension. 
- (T S //0I//NF) - 

Goldsmith said Gonzales noted that Ashcroft had certified the 
program as to form and legality for the previous two and a half years, yet 
now Comey was the Acting Attorney General. Goldsmith said the 
implication of Gonzales’s statement was that not approving the March 1 1, 
2004, Authorization would “undercut” Ashcroft. Goldsmith said he made 
clear to Gonzales that Ashcroft was “supportive” of his and Philbin ’s 
analysis. Goldsmith’s notes from the meeting also indicate that Gonzales 
stated that he did not “want to face” Ashcroft in the hospital. Goldsmith 
told us he recommended to Gonzales that he not visit Ashcroft. 150 
(TS//SI//NF ) 

Goldsmith said his discussion with Gonzales lasted about 1 hour. 
Philbin was then brought into Gonzales’s office and the issues were 
discussed again. According to Goldsmith’s chronology, nothing was 
resolved during the meeting. (U) 

At noon that day, another meeting was held in Andrew Card’s office at 
the White House. According to Director Mueller’s program log, Mueller, 
Chief of Staff Card, Vice President Cheney, CIA Deputy Director John 
McLaughlin, Hayden, Gonzales, and other unspecified officials were present. 
Comey, Goldsmith, and Philbin were not invited to this meeting. Mueller 
described this gathering as a “pre-meeting” in anticipation of another 
meeting that was to be held later that afternoon in which the Justice 
Department officials (Comey, Goldsmith, and Philbin) would be 
participating. 151 (U) 


350 At noon on March 9, 2004, Attorney General Ashcroft underwent surgeiy at the 
George Washington University Hospital. The surgery was completed by 2:30 p.m, (U) 

131 Mueller prepared for this meeting by meeting earlier that morning with Michael 
Fedarcyk, the Chief of the FBI’s Communications Exploitation Section; General Counsel 
Valerie Caproni; and possibly othei^^MueUer’s program log indicates that Fedarcyk 
“appears unaware of details of is collected.” (T3//GI//NF) 
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According to Comey, the White House said it could not agree to that 
modification. (TS / / STLW - / / SI / / OC/NF fr 


Comey also told us he was certain the White House understood him to 
be the acting in Attorney General Ashcroft’s stead during this meeting. (U) 




Gonzales told us that he came away from the meeting wit h the 
understanding that Comey 




6. Conflict Ensues between Department and White 
House (U) 

Each of the Department witnesses we interviewed concerning the 
Department’s discussions with the White House during this time period 
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emphasized the sense of pressure and anxiety that pervaded the 
discussions in March 2004. For instance, Comey said discussions during 
the meeting at the White House on March 9 became heated as he sought to 
convey to eveiyone how difficult it was for the Department to take the 
position it was taking, and how hard the Department officials were working 
to find a solution. Comey also stated that Vice President Cheney was 
“understandably frustrated” because the Department was changing its 
advice to the White House about the program. (U) 

Goldsmith also recalled that at one point during these meetings with 
the White House, Addington told him that if he narrowed the Stellar Wind 
program Goldsmith “will have the blood of 100,000 American lives on his 
hands.” (S//NF) - 

Goldsmith observed to us that from the White House’s point of view, 
due to the timing of the events, and in particular with Ashcroft in the 
hospital, it appeared to the White House that a “palace coup” was taking 
place at the Department of Justice. Goldsmith said that this perception was 
somewhat understandable under the circumstances. (U) 

Philbin also stated that tensions were high during this period and that 
the Department and White House “started to divide into camps.” Philbin 
added that Department and White House officials were “starting to attribute 
motives” to each other. Philbin said he thought Addington came to believe 
that Comey was opposed to recertifying the program for “political reasons,” 
and that Comey wanted to be on the "politically right” side of the dispute. 

(U) 


Comey said that his dealings with Gonzales, Card, Addington, and 
others at the White House were generally civil. Comey acknowledged that 
there was tension between the Department and the White House during the 
March 2004 period, but believed that it resulted primarily from differences 
in legal perspectives. (U) 

II. White House Continues Program without Justice Department’s 
Certification (T S // S I//NF) 

The Presidential Authorization under which the program was 
operating during early 2004 was set to expire on March 1 1, 2004. As 
described in the preceding section, Comey concurred with the views of 
Goldsmith and Philbin, and as the Deputy Attorney General exercising the 
powers of the Attorney General Comey refused to certify the program as to 
form and legality. He conveyed this decision to the White House during the 
meeting on the afternoon of March 9, 2004. In response, as described 
below, the President decided to reauthorize the program without the Justice 
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Department’s support, precipitating a serious confrontation between White 
House and Department officials. • (TS / / STLW / / SI/ - / - QC / NF) 

A. White House Counsel Gonzales Certifies March 11, 2004, 
Presidential Authorization (T B // S I//NP) - 


1. March 10, 2004: Office of Legal Counsel Presses for 
Solicitor General to be Read into Program (U) 

Goldsmith, Philbin, and Comey met in the early afternoon of 
March 10, 2004, to discuss the meeting at the White House the day before 
and how the Department should proceed. Goldsmith an 
reconfirmed their position to Comey that collection unde 


iiL-JJLMLdJJLiVJ/* 


Goldsmith and Philbin also recommended to Comey that Solicitor 
General Theodore Olson be read into the program. Goldsmith told us that 
Olson had been at the Department for a long time and had valuable 
experience and credibility. Goldsmith said that given the importance of the 
decisions being made at the Department concerning the program at this 
time, he believed it was imperative to have Olson read in. (U) 

Comey agreed with Goldsmith and Philbin, and he directed Goldsmith 
to call Gonzales to reaffirm the Department’s position on the program and 
also to request that Olson be read in. (U) 

Goldsmith called Gonzales at 2:20 p.m. o 
the Department could not s upport the legality of 

| as then being implemented under the program. 
Goldsmith also told Gonzales of the “urgent need” for approval to read Olson 
into the program. Goldsmith’s notes indicate that he called Gonzales twice 
that day with the request to have Olson read in, but by early evening had 
not heard back from Gonzales. -f T3/ / STLW/ / SI/ / OC/NF) 


2. March 10, 2004: Congressional Leaders Briefed on 
Situation (U) 

Gonzales told us that after President Bush was advised of the results 
of the March 9, 2004, meeting, the President instructed Vice President 
Cheney on the morning of Wednesday, March 10, to call a meeting with 
congressional leaders to advise them of the impasse with the Justice 
Department. On the afternoon of March 10, at approximately 4:00 or 5:00 
p.m., Gonzales and other White House and intelligence agency officials, 
including Vice President Cheney, Card, Hayden, McLaughlin, and Director 
of Central Intelligence George Tenet, convened an “emergency meeting” with 
Congressional leaders in the White House Situation Room. The 


131 




APPROVED FOR PUBLIC RELEASE 


TO P- SECRET/ /STLW / /HCS/8I/ /ORCON/ WOFORN 


congressional leaders in attendance were Senate Majority and Minority 
Leaders Bill Frist and Tom Daschle; Senate Select Committee on Intelligence 
Chairman Pat Roberts and Vice Chairman Jay Rockefeller; Speaker of the 
House Dennis Hastert and House Minority Leader Nancy Pelosi; and House 
Permanent Select Committee on Intelligence Chair Porter Goss and Ranking 
Member Jane Harman. This congressional group was known informally as 
the “Gang of Eight" (U) 


No officials from the Department were present at the meeting. When 
we asked Gonzales whether the White House had given any consideration to 
inviting Department officials to attend, Gonzales declined to answer on the 
advice of the Special Counsel to the President, who was present during 
Gonzales’s interview with the OIG. 155 (U) 

Gonzales told us that President Bush also directed him to 
“memorialize” the meeting, although Gonzales said he could not recall 
whether the President directed him to do so before or after the meeting. 
Gonzales did not take notes during the meeting. Rather, he said he wrote 
down his recollection of the meeting within a few days of Wednesday, 

March 10, probably, according to him, the following weekend. 156 Gonzales 
said that, with the exception of a single phrase discussed below, he wrote 
his notes in one sitting in his White House office. (U) 


The notes indicate that President Bush appeared briefly at the start of 
the meeting to explain how important the meeting was. Vice President 
Cheney, who chaired the meeting, gave a general explanation of the program 
and indicated that the purpose of the meeting was to “discuss potential 
legislation to continue the program.” According to Gonzales’s notes, Hayden 
then explained the collection of “teler 
under the program. 



155 However, when Gonzales commented on a draft of this report, he stated that the 
Department was not invited to the meeting because the purpose of the meeting was to 
advise the congressional leaders that a legislative fix was necessary, not to describe or 
resolve the legal dispute between the Department and the White House. (U//- FOUQ} 

156 Gonzales’s handling of his notes from this meeting later became the subject of a 
separate OIG misconduct investigation. The OIG found that when Gonzales became the 
Attorney General in 2005, he took the notes, which contained TS/SCI information relating 
to the Stellar Wind program, from the White House and improperly stored these notes at 
his residence for an indeterminate period. When he brought the notes to the Justice 
Department, he kept them in a safe near his office that was not cleared for storage of 
TS/SCI material. The OIG also determined through this investigation that Gonzales 
improperly stored several other TS/SCI documents in the safe near his office, many of 
which concerned Stellar Wind. The OIG’s report, entitled “Report of Investigation Regarding 
Allegations of Mishandling of Classified Documents by Attorney General Alberto Gonzales,” 
was released by the OIG on September 2, 2008, and can be found at 
http://www.usdoj.gov/oig/special/s0809/index.htm. (3//NP )~ 
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’ 157 According to Gonzales’s notes, the 
briefers then left the meeting and the remaining participants discussed the 
need for legislation so that the program’s intelligence collection activities 
could continue. (TS//STLW//SI//OG/NF j— 

Gonzales’s notes indicate that when he was asked at the meeting 
Comev was “reluctant” to sign the Authorization, Gonzales responded] 


|rne notes do not indicate wnat else was cuscussec 
about the basis for the Department’s concerns about the legal support for 
the program. (TS//STLW//S1//OC/NF) 


The notes indicate that Andrew Card stated that “it would be hard to 
explain if another attack occurred and we could have stopped it with this 
tool.” Gonzales’s notes then state: 


- Andy asked if anyone had any reservation and no one spoke up 
raising an objection 

- The VP said that what I am hearing is that we should go forward with 
the program for a period of 30-45 days and see if there was a 
legislative fix. i T3#SI// - HF - ) - 


The notes indicate that Vice President Cheney read aloud proposed 
language of new legislation. However, the notes do not describe the 
proposed legislation that was discussed. (U) 



According to Gonzales’s notes, the reactions and comments of the 
congressional leaders were as follows: Both Hastert and Roberts “said they 
now felt an obligation to use the tool.” although according to the notes 

leP 

Roberts said that if Comey would not certify 
the Authorization “he should be fired.” Harman suggested that another 
branch of government “should have some role, checks and balances on the 
program” and raised the possibility of involving the FISA Court. According 
to the notes, Gonzales responded to Harman’s suggestion by volunteering 
that it would be possible to have the Presiding Judge of the FISA Court 
“approve or develop the guidelines to protect privacy rights.” The notes 
state that Daschle felt it would be “impossible to get [new legislation] passed 


157 Gonzales told us he was unable to recall 

and said he did not recall whether it had to do wit 

(U) 
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without it becoming very public.” Rockefeller was “concerned about privacy 
safeguards” and was advised of “the 39 steps followed [by the NSA] to make 
sure privacy concerns were addressed.” According to the notes, Pelosi 
expressed concern about giving “total discretion” to the President and 
discussed the need for the proposed legislation to be periodically renewed by 
Congress and that it not be permanent. (TS//STLW/ /SI//OC/NF) — 

Gonzales told us he initially left a gap in one section of the notes 
where he described Pelosi’s comments. He stated that a day or so later, 
after recalling what she had said at the meeting, he filled in the gap with the 
following italicized language: “Pelosi said tell DAG that everyone is 
comfortable and the program should go forward.” 158 (U) 

3. March 10, 2004: Hospital Visit (U) 

Gonzales told us that following the meeting with the congressional 
leaders during the afternoon of March 10, President Bush instructed him 
and Card to go to the George Washington University Hospital to speak to 
Ashcroft, who was recovering from surgery in the intensive care unit. The 
events that followed, which are recounted below, are based on notes from 
Ashcroft’s FBI security detail. Goldsmith’s notes, and Mueller’s program log; 
the OIG’s interviews of Gonzales, Comey, Goldsmith, Philbin, and Mueller; 
and Comey and Gonzales’s congressional testimony. 159 (U) 

At 6:20 p.m. on March 10, Card called the hospital and spoke with an 
agent in Ashcroft’s FBI security detail, advising the agent that President 
Bush would be calling shortly to speak with Ashcroft. Ashcroft’s wife told 


158 When Gonzales testified before the Senate Judiciary Committee on July 24, 
2007, he essentially described the congressional leaders’ reactions to the March 10, 2004, 
Gang of Eight briefing as he did in his handwritten notes of the briefing, stating, “The 
consensus in the room from the congressional leadership is that we should continue the 
activities, at least for now.” However, after Gonzales testified. Representative Pelosi, 
Senator Rockefeller, and Senator Daschle issued statements to the media sharply disputing 
Gonzales’s characterization of their statements at the March 10, 2004, briefing, and stating 
that there was no consensus at the meeting that the program should proceed. See 
“Gonzales, Senators Spar on Credibility,” by Dan Eggen and Paul Kane, The Washington 
Post (July 25, 2007). Pelosi’s office also issued a statement that she “made clear my 
disagreement with what the White House was asking” concerning the program. See 
“Gonzales Comes Under New Bipartisan Attack in Senate,” by James Rowley, 
Bloomberg.com (July 24, 2007). We did not attempt to interview the congressional leaders 
and obtain their recollections as to what was said at this meeting, because this was beyond 
the scope of our review. (U) 

159 Comey described the events surrounding the hospital visit in testimony before 
the Senate Judiciary Committee on May 15, 2007. Gonzales testified about these issues 
before the Senate Judiciary Committee on July 24, 2007. As noted above, Attorney General 
Ashcroft and Card declined our request to be interviewed. Ayres, Ashcroft’s Chief of Staff at 
the time, also declined our request for an interview. (U) 
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the agent that Ashcroft would not accept the call. Ten minutes later, the 
agent called Ashcroft’s Chief of Staff David Ayres through the Justice 
Command Center to request that Ayres speak with Card about the 
President’s intention to call Ashcroft. The agent conveyed to Ayres Mrs. 
Ashcroft’s desire that no calls be made to Ashcroft for another day or two. 160 
Ayres told the agent he would relay this message to Card. (U) 

However, at 6:45 p.m., Card and the President called the hospital 
and, according to the agent’s notes, "insisted on speaking [with Attorney 
General Ashcroft].” According to the agent’s notes, Mrs. Ashcroft, rather 
than Attorney General Ashcroft, took the call from Card and the President. 
According to the agent’s notes, she was informed that Gonzales and Card 
were coming to the hospital to see Ashcroft regarding a matter involving 
national security. (U) 

At approximately 7:00 p.m., Ayres was advised, either by Mrs. 
Ashcroft or a member of the Attorney General’s security detail that Gonzales 
and Card were on their way to the hospital. Ayres then called Comey, who 
at the time was being driven home by his security detail, and told Comey 
that Gonzales and Card were on their way to the hospital. Comey told his 
driver to rush him to the hospital. According to Comey, his driver activated 
the emergency lights on the vehicle and headed to the hospital. (U) 

According to his congressional testimony, Comey then called his Chief 
of Staff, Chuck Rosenberg, and directed him to “get as many of my people as 
possible to the hospital immediately.” Comey then called FBI Director 
Mueller, who was having dinner with his wife and daughter at a restaurant, 
and told him that Gonzales and Card were on their way to the hospital to 
see Ashcroft, and that Ashcroft was in no condition to receive guests, much 
less make a decision about whether to continue the program. According to 
Mueller’s program log, Comey asked Mueller to come to the hospital to 
“witness [the] condition of AG.” Mueller told Comey he would go to the 
hospital right away. (U) 

At 7:05 p.m., Ayres was notified by an agent on Ashcroft’s security 
detail that Comey was en route to the hospital. Ayres called the agent back 
at approximately 7:20 p.m. and told the agent that “things may get ‘a little 
weird"’ when Gonzales and Card arrived. Ayres instructed Ashcroft’s 
security detail, which was composed of FBI agents, to give its “full support” 
to Comey and to follow Comey’s instructions. Ayres also told the agent that 
the security detail should not allow the U.S. Secret Service agents who 


160 Ashcroft was recovering from his gallbladder surgery the prior day. He was 
described by those who saw him that night as being very weak and appearing heavily 
medicated. Philbin told us that Ashcroft was “on morphine” on the evening of March 10. 
(U) 
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would be accompanying Gonzales and Card to remove Comey from 
Ashcroft’s room. The FBI agent told Ayres that the Attorney General’s 
security detail would “fully back” Comey and that “this is ‘our scene’.” (U) 

Philbin said he was leaving work that evening when he received a call 
from Comey, who said that Philbin needed to get to the hospital right away 
because Gonzales and Card were on their way there “to get Ashcroft to sign 
something.” Comey also directed Philbin to call Goldsmith and tell him 
what was happening at the hospital. Philbin called Goldsmith from a taxi 
on his way to the hospital. Goldsmith told us he was home having dinner 
when he received Philbin’s call telling him to go immediately to the hospital. 
(U) 


Comey arrived at the hospital between 7: 10 and 7:30 p.m. 161 In his 
congressional testimony, Comey said he ran up the stairs with his security 
detail to Ashcroft’s floor, and he entered Ashcroft’s room, which he 
described as darkened, with Ashcroft lying in bed and his wife standing by 
the bed. Comey said he began speaking to Ashcroft, “trying to orient him as 
to time and place, and try to see if he could focus on what was happening.” 
Comey said it was not clear that Ashcroft could focus and that he “seemed 
pretty bad off[.]” Comey stepped out of the room into the hallway and 
telephoned Mueller, who was on his way to the hospital. With Mueller still 
on the line, Comey gave his phone to an FBI agent on Ashcroft’s security 
detail, and according to Comey Mueller instructed the agent not to allow 
Comey to be removed from Ashcroft’s room “under any circumstances.” (U) 

Goldsmith and Philbin arrived at the hospital within a few minutes of 
each other. Comey, Goldsmith, and Philbin met briefly in an FBI “command 
post” that had been set up in a room adjacent to Ashcroft’s room. Moments 
later, word was received at the command post that Card and Gonzales had 
arrived at the hospital and were on their way upstairs to see Ashcroft. 

Philbin told us the FBI agents in the command post called down to the 
checkpoint at the hospital entrance to ask whether Card and Gonzales were 
accompanied by Secret Service agents, which Philbin said indicated concern 
that a “stand-off” between the FBI agents and the Secret Service agents 
might ensue. (U) 

Comey, Goldsmith, and Philbin entered Ashcroft’s room. Goldsmith 
described Ashcroft’s appearance as “weak” and “frail,” and observed that his 
breathing was shallow. Philbin said he was shocked by Ashcroft's 
appearance and said he "looked terrible.” Philbin said that Ashcroft 


1(51 There is a discrepancy in the Attorney General’s security detail log on the time. 
One agent wrote that Comey arrived at 7:10. Another agent wrote that Comey arrived at 
7:30. (U) 
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appeared to have lost a lot of weight, was “gray in the face,” and was “almost 
out of it” because he was on morphine. Comey stated that Ashcroft was 
“clearly medicated.” (U) 

Comey testified that he sat in an armchair by the head of Ashcroft’s 
bed, with Goldsmith and Philbin standing behind him; Mrs. Ashcroft stood 
on the other side of the bed holding Ashcroft’s arm. No security or medical 
personnel were present. (U) 

Goldsmith’s notes indicate that at this point Comey and the others 
advised Ashcroft “not to sign anything.” (U) 

Gonzales and Card, unaccompanied by Secret Service agents, entered 
Ashcroft’s hospital room at 7:35 p.m., according to the FBI agent’s notes. 162 
The two stood across from Mrs. Ashcroft at the head of the bed, with Comey, 
Goldsmith, and Philbin behind them. (U) 

Gonzales stated that when he entered the hospital room, Ashcroft was 
in the bed and his wife was “at the 11:00 position.” Gonzales said to us that 
he was unaware that Comey, Goldsmith, and Philbin were also present in 
the room until Card told him this later. Gonzales told us that he could 
“sense” that others were in the room, but that he was not sure who, because 
his focus was on Ashcroft. Gonzales said he carried with him in a manila 
envelope the March 11, 2004, Presidential Authorization for Ashcroft to 
sign. (U) 

According to Philbin, Gonzales first asked Ashcroft how he was 
feeling. Ashcroft replied, “Not well.” Gonzales then said words to the effect, 
“You know, there’s a reauthorization that has to be renewed . . . .” (U) 

Goldsmith told the OIG that Gonzales next reminded Ashcroft that he 
had been certifying the program for the past 2 years. Comey told us that 
Gonzales told Ashcroft, “We have arranged for a legislative remediation; 
we’re going to get Congress to fix it,” and that more time was needed to 
accomplish this. Comey told us he did not know what Gonzales meant by 
“legislative remediation.” (U) 

Gonzales told us that he did not recall telling Ashcroft that a 
legislative remediation had been arranged, but rather may have told 
Ashcroft that White House officials had met with congressional leaders “to 
pursue a legislative fix.” (U) 

Comey testified to the Senate Judiciary Committee about what 
happened next: 


102 Gonzales told us he and Card arrived in Ashcroft’s hospital room at 7:20. (U) 
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. . . Attorney General Ashcroft then stunned me. He lifted his 
head off the pillow and in very strong terms expressed his view 
of the matter, rich in both substance and fact, which stunned 
me, drawn from the hourlong meeting we’d had a week earlier, 
and in very strong terms expressed himself, and then laid his 
head back down on the pillow. He seemed spent. . . . And as 
he laid back down, he said, “But that doesn’t matter, because 
I’m not the Attorney General. There is the Attorney General,” 
and he pointed to me - 1 was just to his left. The two men 
[Gonzales and Card] did not acknowledge me; they turned and 
walked from the room. (U) 

Comey also testified that “I thought I had just witnessed an effort to 
take advantage of a very sick man, who did not have the powers of the 
Attorney General because they had been transferred to me.” (U) 

Philbin described to us Ashcroft’s statements to Gonzales and Card in 
the hospital room, stating that Ashcroft "rallied and held forth for two 
minutes” about problems with the program as had been explained to him by 
Comey, and that Ashcroft agreed with Comey. Gonzales told us that he did 
not recall Ashcroft stating that he agreed with Comey. Goldsmith’s notes 
indicate that Ashcroft argued in particular that NSA’s collection activities 
exceeded the scope of th^Audionzation^anc^h^OL^Tiemoranda, stating 
that he was troubled According^o 

Goldsmith’s notes Ashcroft also said that it was “very troubling that( 

(people in other agencies” had been read into the program, but that 
Ashcroft’s own Chief of Staff, and until recently the Deputy Attorney 
General, had not been allowed to be read in. Gonzales told us he responded 
to Ashcroft that this was the President’s decision. (TS//SI//NF) — 

According to Goldsmith’s notes, Ashcroft also complained that the 
White House had “not returned phone calls,” and that the Department had 
been "treated badly and cut out of [the] whole affair.” Ashcroft told 
Gonzales that he was “not prepared to sign anything.” (U) 

When we interviewed Gonzales about the hospital visit, he stated that 
these were "extraordinary circumstances,” that the program had been 
reauthorized over the past two years, and that the sentiment of the 


163 As discussed in Chapter Three, Ashcroft was present for the January 31, 2002, 
briefing of Presiding Judge of the FISA Court Royce Lamberth about the program. 

According to an outline of information to be covered during that briefing, NSA Director 
Hayden would have explained how the program functioned operationally. Because Ashcroft 
did not agrec^c^D^nterviewed^ve were unable to determine what Ashcroft understood 
about the^^^^^^^^^^^^^|collection prior to Philbin and Goldsmith’s explanation to 
him of this aspect of the program in late 2003. (TS//STLW//0I/ /OC/NF) 
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congressional leadership was that it should continue. Gonzales said he 
therefore felt it was very important that Ashcroft be told what was 
happening, adding “If I were the Attorney General I would damn sure want 
to know.” (U) 

In his July 2007 congressional testimony, Gonzales also explained the 
visit to the hospital by stating that it was “important that the Attorney 
General knew about the views and recommendations of the congressional 
leadership; that as a former member of Congress and as someone who had 
authorized these activities for over two years, that it might be important for 
him to hear this information. That was the reason that Mr. Card and I went 
to the hospital.” Gonzales further testified, “We didn’t know whether or not 
he knew of Mr. Comey’s position and, if he did know, whether or not he 
agreed with it.” Gonzales also disputed Goldsmith’s account that Ashcroft 
stated that he was “not prepared to sign anything,” and referred us to his 
July 2007 testimony where he stated: (U) 

My recollection, Senator [Feinstein], is - and, of course, this 
happened some time ago and people’s recollections are going to 
differ. My recollection is that Mr. Ashcroft did most of the 
talking. At the end, my recollection is, he said, “I’ve been told it 
would be improvident for me to sign. But that doesn’t matter, 
because I’m no longer the Attorney General.” (U) 

Gonzales told us that he and Card would not have gone to the 
hospital if they believed Ashcroft did not have the authority to certify the 
Authorization and told us that as soon as Ashcroft stated he no longer 
retained authority to act, Gonzales decided not ask Ashcroft to sign the 
Authorization. In his congressional testimony Gonzales stated, “Obviously 
there was concern about General Ashcroft’s condition . . . [W]e knew, of 
course, that he was ill, that he’d had surgery.” Gonzales also stated that 
“We would not have sought nor did we intend to get any approval from 
General Ashcroft if in fact he wasn’t fully competent to make that decision.” 
He also testified, “There’s no governing legal principle that says that Mr. 
Ashcroft [ . . . ] If he decided he felt better, could decide, ‘I’m feeling better 
and I can make this decision, and I’m going to make this decision.”’ 164 (U) 

The Attorney General security detail’s logs indicate that Gonzales and 
Card left Ashcroft’s room at 7:40 p.m. (U) 


164 Hearing before Senate Judiciary Committee, July 24, 2007. Gonzales also told 
us that he would not have gone to the hospital solely over the dispute concerning the scope 
| ( T G //01//NP T 
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Moments after Gonzales and Card departed, Mueller arrived at the 
hospital. According to Mueller’s notes, outside the hospital room Comey 
informed him of the exchange that had occurred in Ashcroft’s room, and in 
particular that Ashcroft had stated that Comey was the Acting Attorney 
General, that “all matters” were to be taken to Comey, but that Ashcroft 
supported Comey’s position regarding the program. Mueller’s notes also 
state: “The AG also told [Gonzales and Card] that he was barred from 
obtaining the advice he needed on the program by the strict 
compartmentalization rules of the [White House].” (U) 

Mueller’s notes indicate that Comey asked Mueller to witness 
Ashcroft’s condition, and requested Mueller to inform the FBI security detail 
that no visitors, other than family, be allowed to see Ashcroft without 
Mueller’s consent. Both Mueller’s notes and the security detail log indicate 
that Mueller instructed the detail that under no circumstances was anyone 
to be allowed into Ashcroft’s room without express approval from either Mrs. 
Ashcroft or Mueller. (U) 

At approximately 8:00 p.m. Mueller went into Ashcroft’s room for 5 to 
10 minutes. Mueller wrote in his program log: “AG in chair; is feeble, 
barely articulate, clearly stressed.” (U) 

4. March 10, 2004: Olson is Read into the Program (U) 

According to Comey’s congressional testimony, while he was speaking 
with Mueller prior to Mueller’s departure from the hospital, an FBI agent 
interrupted, stating that Comey had an urgent telephone call from Card. 
Comey testified that he then spoke with Card, who was very upset and 
demanded that Comey come to the White House immediately. Comey 
testified that he told Card that based on the conduct Comey had just 
witnessed at the hospital, he would not meet with Card without a witness 
present. Comey testified that Card replied, “What conduct? We were just 
there to wish him well.” Comey reiterated his condition that he would only 
meet Card with a witness present, and that he intended the witness to be' 
Solicitor General Olson. Comey testified that until he could “connect” with 
Olson, he was not going to meet with Card. Card asked if Comey was 
refusing to come to the White House, and Comey responded that he was not 
refusing and would be there, but that he had to go back to the Justice 
Department first. (U) 

Comey and the other Department officials left the hospital at 8:10 
p.m. Philbin stated that he returned to the Department with Comey in 
Comey’s vehicle, and that the emergency lights were again activated. 
Goldsmith also left the hospital and went to the Department. At the 
Department Comey, Goldsmith, and Philbin were joined by Olson, who had 
come to the Justice Department after being contacted at a dinner party. 
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Comey told us that he believed there was an urgent need to have Olson read 
into the program because he was confident Olson would agree with Comey 
and the others that Yoo’s legal analysis was flawed and that Olson would be 
a strong ally in the matter because of Olson’s respected intellect and 
credibility. (U) 

During this meeting at the Justice Department, a call came from Vice 
President Cheney for Olson, which Olson took on a secure line in Comey’s 
office while Comey waited outside. Comey told us he believes Vice President 
Cheney effectively read Olson into the program during that conversation. 

(U) 


Comey and Olson then went to the White House at about 1 1:00 p.m., 
and met with Gonzales and Card that evening. Comey testified that Card 
would not allow Olson to enter his office. Comey relented and spoke to Card 
alone for about 15 minutes. At that point, Gonzales arrived and brought 
Olson into the room. According to Comey, he communicated the 
Department’s views on the dispute and that the dispute was not resolved in 
this discussion. Comey stated that Card was concerned that he had heard 
reports that there was to be a large number of resignations at the 
Department. (U) 

Gonzales told us that he recalled that Comey met first with him and 
Card while Olson waited outside the office, and that Olson joined them 
shortly thereafter. Gonzales said that little more was achieved than a 
general acknowledgement that a “situation” continued to exist because of 
the disagreement between the Department and the White House regarding 
the program. 165 (U) 

5. March 11, 2004: Goldsmith Proposes Compromise 
Solution (U) 

According to a memorandum to the file drafted by Goldsmith, he met 
with Gonzales at 6:30 a.m. the next morning, March 11, 2004, at the White 
House to discuss a proposal under which the Department could support 


163 Comey stated that Olson did not become deeply involved in analyzing the Stellar 
Wind program in the days that followed because he was preparing for a major argument 
before the Supreme Court. Comey told us that Deputy Solicitor General Paul Clement was 
read into the program on March 12, 2004, and reviewed all of the OLC memoranda that 
weekend. Comey said Clement agreed with Goldsmith and Philbin’s analysis “one hundred 
percent” and later worked with the OLC on drafting a new memorandum on the legality of 
the program, which is discussed below. However, Bradbury told us that Comey’s 
characterization of Clement’s view of the analysis was exaggerated. Bradbury told us that 
Clement had remarked to him after these events transpired that Goldsmith and Philbin’s 
analysis “sounded reasonable to me at the time," and that Clement’s view of the analysis 
was based only on a limited review of it. ( TO//0I//NF) - 
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Goldsmith told us that he did not specifically recall this meeting. 
Gonzales told us that he recalled conveying to Goldsmith and Philbin at 
some point during this day that the President had decided he had the 
constitutional authority to continue the program. Gonzales said he also 
expressed to Department officials the sentiment that the Department should 
continue seeking a way to "get comfortable” with the President's decision. 

(U) 


6. March 11, 2004: White House Asserts that Comey’s 
Status as Acting Attorney General was Unclear (U) 

Goldsmith told the OIG that later during the morning of March 11, 
2004, he received a call from Deputy White House Counsel David Leitch. 
Goldsmith said Leitch was “yelling and screaming” about the White House 
not being informed that Comey was the Acting Attorney General. Goldsmith 
told the OIG that Leitch made two specific complaints. First, Leitch claimed 
that the White House had never received a determination from OLC on 
Comey’s assumption of Ashcroft’s powers and duties. Goldsmith told us 
that to rebut this charge, OLC Deputy Assistant Attorney General Edward 
Whelan was sent to the Justice Command Center to retrieve from a waste 
basket the facsimile transmittal confirmation sheet from the March 5, 2004, 
memorandum Goldsmith had sent to Gonzales entitled “Determination that 
Attorney General is absent or disabled.” This confirmation sheet 
subsequently was sent to Leitch. 166 (U) 


166 In a March 12, 2004, e-mail to Ayres, Comey, Goldsmith, Philbin, and others 
(including a copy to Gonzales), Leitch offered a "clarification," asserting that the White 
House had in fact received the Goldsmith memoranda of March 5, as well as the 
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Leitch’s second claim was that the OLC memorandum was ambiguous 
because it did not specify whether the Attorney General was determined to 
be “absent” or “disabled,” a difference for purposes of the Attorney General’s 
authority. According to Goldsmith, if the Attorney General was “absent,” 
the Depuly Attorney General could act as the Attorney General, although 
the Attorney General would retain his authority and technically could 
overrule the Deputy. If the Attorney General was “disabled,” the Attorney 
General was divested of all authority. Goldsmith said he responded to 
Leitch by noting the inconsistency of the White House making this second 
claim because, according to Leitch, it had not received Goldsmith’s 
memorandum in the first instance. (U) 

Goldsmith said he also told Leitch to “lay off” the complaints, but that 
Leitch did not. Goldsmith said he therefore reluctantly sent a detailed 
e-mail to Leitch on March 1 1 to support the Department’s contention that it 
had properly informed the White House of Ashcroft’s status. Goldsmith 
stated that in the e-mail he also made the point that his conversation with 
Gonzales on March 9, 2004 (discussed above) was premised on Gonzales’s 
knowledge that Ashcroft was ill and that Comey needed to authorize a 
“30-day bridge” until Ashcroft was well enough to sign the Authorizations 
again. 167 (U) 

Gonzales told us that he had no recollection of having seen OLC’s 
March 5, 2004, memorandum entitled “Determination that Attorney General 
is absent or disabled.* As described above, Gonzales stated that he and 
Card would not have gone to the hospital if they believed Ashcroft did not 
have the authority to certify the Authorization as to form and legality. 
Gonzales also said that while he believed Comey would be making the 
decision to recertify the program, this did not mean that Ashcroft had 
relinquished his authority or had been “recused” from making the decision. 
Gonzales said he believed that Ashcroft retained the authority if he was 
competent to exercise it and was inclined to do so. 168 -f TS/ /SI//NF) 


memorandum from Comey’s Chief of Staff Chuck Rosenberg memorializing Comey’s 
decision that the Attorney General was “absent or disabled” within the meaning of 28 
U.S.C. § 508(a). Leitch’s clarification stated that the Rosenberg memorandum had been in 
draft form. (U) 

167 The OIG searched for but was unable to find this e-mail from Goldsmith to 
Leitch. (U) 

163 During his July 24, 2007, testimony before the Senate Judiciaiy Committee, 
however, Gonzales stated that he thought there had been newspaper accounts of Comey’s 
assumption of the Attorney General’s duties and stated that “the fact that Mr. Comey was 
the acting Attorney General is probably something that I knew of.” Gonzales testified that 
he was aware that Ashcroft was ill and had undergone surgery, but Gonzales stated that 
Ashcroft “could always reclaim” his authority. (U) 
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7. March 11, 2004: Gonzales Certifies Presidential 

Authorization as to Form and Legality - (T S // S I//NF) - 

On the morning of March 11, 2004, with the Presidential 
Authorization set to expire. President Bush signed a new Authorization. 169 
In a departure from the past practice of having the Attorney General certify 
the Authorization as to form and legality, the March 1 1 Authorization was 
certified by White House Counsel Gonzales. The March 1 1 Authorization 
also differed markedly from prior Authorizations in three other respects. 

(T S / } STLW/ / SI/ / Q C/ NF) 

The first significant difference between the March 11, 2004, 
Presidential Authorization and prior Authorizations was the President’s 



Act of 1968, 18 U.S.C. §§ 2510-2521 (generally referred to as Title III) are by 
their terms the “exclusive means by which electronic surveillance, as 
defined in [FISA], and the interception of domestic wire, oral, and electronic 
communications may be conducted.” 18 U.S.C. § 2511(2)(f). This new 
language was based on the same legal rationale Yoo first advanced in 
support of the Stellar Wind program - that FISA cannot be read to infringe 
upon the President’s Commander-in-Chief authority under Article II of the 


Constitution during wartime. - (TS / / STLW / / SI/ / OC /NF) 



that he believed the language was included in the March 1 1 Authorization 
as a way of indicating that the President did not agree with Goldsmith and 
Philbin’s analysis, and to protect those who had been implementing the 


program under the prior OLC opinions. -( TS//SI//NF) 



169 The March 1 1, 2004, Presidential Authorization stated that it would expire on 
May 6, 2004. fFS//SI//NF) 
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In his OIG interview, Gonzales declined to explain the significance of 
this new language, based on an assertion from the Special Counsel to the 

T"» . • 1 ill i 1 • ■* 1 « » -a > . - 



I UJLJJVV / I LJ1/ / m'j 


l7i Hayden and Philbin both told the OIG that Addington drafted the Presidential 
Authorizations. In his OIG interview, we asked Gonzales who drafted the March 1 1, 2004, 
Authorization. On the advice of the Special Counsel to the President, Gonzales declined to 
answer. (TS//SI//NF) 
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However, Gonzales told us that he found it “hard to believe” that no one at the 


Department understood that the 

Gonzales said he was aware 
that Philbin had been to the NSA several times and had met with NSA officials to gain an 
understanding of how the program was actually implemented. (TS//STLW//SI//OC/HF )~ 







APPROVED FOR PUBLIC RELEASE 


TOP S ECRET/ / S TLW/ /HC 6 /SI// ORCON/NOFORN 



We asked Gonzales why he signed the March 1 1, 2004, Presidential 
Authorization even though the Department could not support it. On the 
advice of the Special Counsel to the President, Gonzales declined to answer. 
However, Gonzales stated that the White House Counsel, like OLC, provides 
legal advice to the President and that his signature on the Authorization 
simply represented his advice as to its form and legality. f FS//BI//NF) 

NSA Director Hayden told us that Addington asked him whether the 
NSA would be willing to continue the Stellar Wind program without the 
Justice Department’s certification of the Presidential Authorization. Hayden 
said this was a “tough question” and that he consulted with his leadership 
team at the NSA before making a decision. Hayden said that three 
considerations persuaded him to continue the program. First, the 
congressional members briefed on the situation on March 10, 2004, were 
supportive of continuing the program without Comey’s certification. 

Second, the program had been operating for the previous two and a half 
years with Department approval. Third, the NSA General Counsel’s office 
told him the program was legal. Hayden said he was unsure whether 
proceeding without the Department’s certification was a sustainable 
approach, but that he was comfortable doing so when the issue arose in 
March 2004. ( T - S//SI//NF) 

B. Department and FBI Officials React to Issuance of 
March 11, 2004, Authorization (TS//SI//NF) - 

Several Department and FBI leadership officials considered resigning 
after the Presidential Authorization was signed despite the Deputy Attorney 
General’s refusal to certify the program based on the Department’s 
determination that certain activities it authorized were without adequate 
legal support. Many of the Department, FBI, and White House officials we 
interviewed characterized the events immediately surrounding the issuance 

In a closed session of the Senate Select Committee on Intelligence on June 26, 
2007, Comey described his belief regarding the new language, stating, “[T]here were some 
additions to the text that were an effort by someone to try and fix the record in some 
respect.” (U/ /PQUQ ) 
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of the March 11, 2004, Presidential Authorization in dramatic, sharp terms. 
Several of the Department witnesses described the impasse as a “crisis” and 
described a sense of distrust and anger that permeated their relations with 
White House officials during this period. In a letter of resignation that 
Comey wrote but did not send, he described this period as an “apocalyptic 
situation.” (TS//SI//NF) - 

In this section, we describe the reactions of Department, FBI, and 
White House officials to the White House decision to continue the program 
without the support of the Justice Department. (U) 

1. Initial Responses of Department and FBI Officials (U) 

White House Chief of Staff Card informed Comey by telephone on the 
morning of March 11, 2004, that the President had signed the new 
Authorization that morning. At approximately noon, Gonzales called 
Goldsmith to inform him that the President, in issuing the Authorization, 
had made an interpretation of law concerning his authorities and that the 
Department should not act in contradiction of his determinations. 

Goldsmith took notes on the call. According to his notes, Goldsmith asked 
Gonzales, “What were those determinations?” and Gonzales responded that 
he would let Goldsmith know. (TS//SI//NF) - 

Later that day, Gonzales called Goldsmith again and told him that 
OLC should continue working on its legal analysis of the program. In a 
third call that day, however, Gonzales directed Goldsmith to suspend work 
on the legal analysis and to decline a request from the CIA General Counsel 
to review a draft of the new OLC memorandum. (TS//SI//NFf 

Goldsmith followed up this series of calls with a letter to Gonzales 
seeking clarification on Gonzales’s instructions. Goldsmith wrote that he 
interpreted the March 11, 2004, Authorization signed by the President to 
mean that “the President has determined the legality of [the program] in all 
respects based upon the advice and analysis of your office, and that officers 
of tlie Department of Justice should refrain from calling into question the 
legality of [the program], or from undertaking further legal analysis of it.” In 
the letter Goldsmith recounted how Gonzales had then called him to advise 
that OLC should continue its legal analysis of the program, adding, “I am 
now uncertain about your direction based on the President’s exercise of his 
authority.” Goldsmith concluded his letter by reiterating OLC’s position 
that its existing legal memoranda “should not be relied upon in support for 
the entire program.” Goldsmith described the document he wrote as a “for 
the record” letter. 175 As described below, Goldsmith and Philbin delivered 


173 Goldsmith said he discussed a draft of the letter with Comey, Rosenberg, Ayres, 
Olson, and others and edited it based on their suggestions. (U) 
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this letter to Gonzales at his residence at approximately 11:00 p.m. that 
night. f F S//SI//NF) 

At noon on March 11, 2004, Director Mueller met with Card at the 
White House. According to Mueller’s program log, Card summoned Mueller 
to his office to bring Mueller up to date on the events of the preceding 24 
hours. Card recounted for Mueller the briefing of the congressional leaders 
the prior afternoon and the President’s issuance of the new Authorization 
without the Department’s approval. In addition, Card told Mueller that if no 
“legislative fix” could be found by May 6, 2004, when the current 
Authorization was set to expire, the program would be discontinued. 
■ff S/ySI//NF) 

According to Mueller’s notes, Card acknowledged to Mueller that 
President Bush had sent him and Gonzales to the hospital to seek Ashcroft’s 
certification for the March 11, 2004, Authorization, but that Ashcroft had 
said he was too ill to make the determination and that Comey was the 
Acting Attorney General. Mueller wrote in his program log that he told Card 
that the failure to have Department of Justice representation at the 
congressional briefing and the attempt to have Ashcroft certify the 
Authorization without going through Comey “gave the strong perception that 
the [White House] was trying to do an end run around the Acting [Attorney 
General] whom they knew to have serious concerns as to the legality of 
portions of the program.” Card responded that he and Gonzales were 
unaware at the time of the hospital visit that Comey was the Acting Attorney 
General, and that they had only been following the directions of the 
President. tT 8//SI//NF) 

Mueller reminded Card that Mueller had told Vice President Cheney 
during their March 9, 2004, noon meeting that Mueller could have problems 
with the FBI’s continued involvement in the program if the White House 
issued an Authorization without the Department’s approval. Card said he 
understood Mueller’s concern and told him to stop by Gonzales’s office to 
pick up a copy of the March 11, 2004, Authorization, which Mueller did. 
fF S - //SI//NF) 

Mueller met with Comey at 1:15 p.m. to review the Authorization, and 
he left a copy of it with Comey. During this meeting, Mueller told Comey he 
would be submitting a letter to Comey requesting advice on the legality of 
the FBI’s continued participation in the program. 176 -(TS//SI//NF) 


176 According to the Mueller’s program log, Gonzales called Mueller at 2:50 p.m. to 
tell him to “assure security of copy of President’s order.” (U) 
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Later that day, Mueller sent Comey a memorandum, prepared by FBI 
General Counsel Valerie Caproni and an FBI Deputy General Counsel, 
seeking guidance on how the FBI should proceed in light of recent 
developments. The memorandum asked whether FBI agents detailed to the 
NSA to work on Stellar Wind should be recalled; whether the FBI should 

id investigate tips based onP 



(TS / / STLW/ / SI/ / OC / NP) - 


Office of Intelligence Policy and Review (OIPR) Counsel James Baker 
also expressed his concern about the White House’s action. On the evening 
of March 11, 2004, he drafted a memorandum to Comey containing what he 
later described as a series of “loaded questions” concerning whether it was 
“lawful and ethical” for OIPR to continue filing applications with the FISA 
Court under the circumstances. 177 (TS / / SI/ / NF) 


Goldsmith and Philbin called Gonzales late in the evening of March 1 1 
to ask if they could visit him at his residence to deliver the letter Goldsmith 
had written earlier in the day. As described above, Goldsmith sought to 
make a record of his earlier conversations with Gonzales in which 
Goldsmith believed Gonzales had conveyed conflicting instructions 
regarding how OLC should proceed in light of the President’s issuance of the 
March 1 1 Authorization. -f F 8 //SI/ /NF) — 

Gonzales told us that Goldsmith drafted the letter because Goldsmith 
was “confused” about whether OLC should continue working on its legal 
analysis of the program. Gonzales said he recalled that Goldsmith and 
Philbin were “somber” during the meeting at his house. Gonzales said that 
he told them that the President had decided to go forward with the program, 
but that they should continue working to resolve the outstanding legal 
questions they had and try to find a solution. He said he tried to convey to 
them his confidence that everyone would “get through this.” (TS//SI//NF) 

Goldsmith and Philbin told us that Gonzales was very cordial during 
the meeting and expressed regret for having gone to Ashcroft’s hospital 
room that evening. Philbin stated that initially he believed that Gonzales 
had instructed him and Goldsmith “not to do our job, not to determine what 
the law is,” but that it became evident to him that Gonzales “wanted to do 
the legally right thing." Goldsmith also stated that as a general proposition 


177 These issues are described in Section II C of this chapter in connection with the 
Department’s meetings with FISA Court Presidin^Juda^Collar-Kotelly to discuss the use in 
FISA applications of information derived Itonimm collected under the program 
following the March 11, 2004, Presidential Authorization and its subsequent modifications. 
(TO / / STLW / / 01/ /OC/N ' Pf - 
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he encountered more “pushback” from Addington than from Gonzales, and 
that Gonzales “wanted to do the right thing.” (TS//G1//NF) — 

2. Department and FBI Officials Consider Resigning (U) 

Comey told us he drafted a letter of resignation shortly after the 
incident in Ashcroft’s hospital room on March 10. Comey said he drafted 
the letter because he believed it was impossible for him to remain with the 
Department if the President would do something the Department said was 
not legally supportable. 178 (U) 

Comey also testified that Ashcroft’s Chief of Staff David Ayres believed 
Ashcroft also was likely to resign and urged Comey to wait until Ashcroft 
was well enough to resign with him. In written responses to Senator 
Charles Schumer following his testimony, Comey wrote that he believed the 
following individuals also were prepared to resign: Goldsmith, Philbin, 
Chuck Rosenberg, Daniel Levin, James Baker, David Ayres, Deputy Chief of 
Staff to the Attorney General David Israelite, and Director Mueller. Comey 
also responded to the question that he believed that “a large portion” of his 
staff also would have resigned if he had. (U) 

Goldsmith told us he was “completely disgusted” by his recent 
meetings with White House officials in connection with the Stellar Wind 
program and that he drafted a resignation letter at around the same time as 
Comey. The OIG obtained a handwritten list Goldsmith had compiled as 
these events were taking place to memorialize his grievances with the White 
House’s actions during this period. The list includes: 

• the “[sjhoddiness of the whole thing,” which Goldsmith told us 
referred to his belief that both the process by which the 
program was implemented and the substantive analysis 
underpinning it represented the extreme opposite of how to 
manage a program as important as the White House claimed 
Stellar Wind to be; 


178 The letter was addressed to President Bush. Also, at 5:46 p.m. on the evening of 
March 1 1, 2004, Comey sent an e-mail to two Department colleagues stating in part: 

I have been through the roughest patch of my professional life in the last 24 
hours. You would not believe what has gone on ... . I am hugely upset 
about the conduct of certain members of the executive branch. But I am 
also hugely proud of the Department of Justice, including SG, Associate AG, 

OLC, Ayres, my staff, the AG, and even Mrs. Ashcroft. I believe this has 
been our finest hour, although it is not over yet. ... I suspect I will either be 
fired by the President or quit, but I will have done the right thing for my 
country. (U) 
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o “[o]ver-secrecy,” both in terms of not reading in attorneys at the 
Justice Department and other agencies, and not keeping 
Congress informed; 

o the hospital incident, which Goldsmith described as “shameful”; 
“[disregard of law” on the part of the White House (a reference 
Goldsmith did not expand upon with more specificity during his 
interview with the OIG); and 

o the White House’s claim that a legislative fix could be achieved, 
which Goldsmith regarded as “irresponsible” because he 
believed at the time that a legislative remedy was not a viable 
option. (TS//SI//NF) 

Goldsmith described three additional items on the list in particular as 
“false representations” by the White House: 

o “[l]ies re shutting down,” referring to the White House’s 
assurances to Goldsmith on several occasions that it would 
shut down the program if the Office of Legal Counsel could not 
find legal support for it; 

e “[l]ies re telling [the President] of problem,” referring to 

representations that the President had been kept informed of 
the Department’s concerns about the program; and 

• assertions by White House officials that they “[djidn’t know AG 
was incapacitated”. (TS//SI/ /NF) — 

Goldsmith stated that on Thursday, March 11, Ayres asked him not to 
resign because the Attorney General should have the chance to do so first 
once he had fully recovered from his surgery. Goldsmith said he was still 
“on the fence” the following Monday or Tuesday about resigning and that 
there was great concern that his and other resignations would “spark a 
panic” that might lead to the program being revealed publicly. 179 (U) 

Philbin told us that there was an “eerie silence” at the Department on 
March 11 as he and others awaited word from the White House on the fate 
of the program. Philbin said he and others believed they would have to 
resign. Philbin said his primary concern was that the White House planned 
to go forward with the Presidential Authorization and continue the program 


179 Goldsmith ultimately tendered his resignation in June 2004, effective July 30, 
2004. Goldsmith told us he resigned in part because he did not believe he could be an 
effective head of the Office of Legal Counsel after his “unprecedented” withdrawal of several 
legal memoranda, including those drafted by Yoo. Goldsmith added that he also resigned 
because he was “exhausted” from his work in OLC and had recently been offered a teaching 
position at Harvard Law School. (U) 
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despite the flaws that the Office of Legal Counsel had identified in its legal 
analysis. Philbin said he was “absolutely serious” about resigning, adding, 
“[If] they’re going to try to strong-arm the guy on morphine, what else are 
they going to do?” - (T S //SI//NF )- 

Baker told us that he also considered resigning after the President 
signed the Authorization but ultimately decided to remain in his position, in 
part because of his fear that if the White House was willing to tolerate mass 
resignations of senior government officials rather than revise the Stellar 
Wind program, “I don’t know what this means in terms of the rule of law in 
this country.” Baker also stated that he knew he had certain protections 
from removal for a period of time because he was a career official and that 
he wanted to remain as Chief of OIPR to protect the government’s 
relationship with the FISA Court and to protect the attorneys in his office. 
(TS//SI//NF )- 

Levin said he was willing to resign over the matter, and he gave a 
signed resignation letter to Comey to be used by him “however [he] felt 
appropriate.” Levin said he did so “if it would help to get the White House to 
change its mind.” Levin sai^jha^veiyjhougljT^wa^Tnl- certain he shared 
Goldsmith’s view that legally 

without support, he thought the White House’s conduct during the incident 
at the hospital had been “outrageous” and he was willing to resign on that 
basis alone. - (TO//OTLW//SI//OC/MF) 

FBI General Counsel Caproni told us that she also was prepared to 
resign. She said that the FBI’s primary concern regarding the impasse 
between the Department and the White House over the program was not 
with issues of privacy and civil liberties, but rather with “the rule of law.” 
(- T - S//SI//NF) 

At approximately 1:30 a.m. on March 12, 2004, Mueller drafted by 
hand a letter stating, in part: “[A]fter reviewing the plain language of the 
FISA statute, and the order issued yesterday by the President . . . and in the 
absence of further clarification of the legality of the program from the 
Attorney General, I am forced to withdraw the FBI from participation in the 
program. Further, should the President order the continuation of the FBI’s 
participation in the program, and in the absence of further legal advice from 
the AG, I would be constrained to resign as Director of the FBI.” Mueller 
told us he planned on having the letter typed and then tendering it, along 
with his March 11, 2004, memorandum to Comey, but that based on 
subsequent events his resignation was not necessary. (TS/ /SI/ /NF) 


154 

TOP SECRET/ /STLW/ /HC8/ S I/ / O ReON/NOFOR W 


APPROVED FOR PUBLIC RELEASE 


TOP SECRET//STLW//HCS/ S I/ /ORCON/NOFORN 


3. Comey and Mueller Meet with President Bush (U) 

On the morning of March 12, 2004, Comey and Mueller went to the 
White House to attend the regular daily threat briefing with the President in 
the Oval Office. Comey said that following the briefing President Bush 
called him into the President’s private study for an “unscheduled meeting.” 

(U) 


Comey told us that President Bush said to him, “You look burdened.” 
Comey told the President that he did feel burdened, to which the President 
responded, “Let me lift that burden from you.” Comey told the President 
that he felt as if he were standing on railroad tracks with a train coming 
toward him to run over his career and “I can’t get off the tracks.” (U) 

Comey said he then explained to the President the three baskets of 
Stellar Wind collection and the issues and problems associated with each. 
President Bush responded with words to the effect, “You whipped this on 
me” all of a sudden, that he was hearing about these problems at the last 
minute, and that the President not being told of these developments 
regarding the program was “not fair to the American people.” Comey 
responded that the President’s staff had been advised of these issues “for 
weeks,” and that the President was being “poorly served” and “misled” by his 
advisors. Comey also said to the President, “The American people are going 
to freak when they hear what collection is going on.” President Bush 
responded, “That’s for me to worry about.” (T3//3TLW/ /3I//QC/NF) — 

According to Comey, the President said that he just needed until 
May 6 (the date of the next Authorization), and that if he could not get 
Congress to fix FISA by then he would shut down the program. The 
President emphasized the importance of the program and that it “saves 
lives.” Comey told the President that while he understood the President’s 
position he still could not agree to certify the program. Comey said he then 
quoted Martin Luther to the President: “Here I stand, I can do no other.” At 
the end of the conversation, Comey told the President, “You should know 
that Bob Mueller is going to resign this morning.” The President thanked 
Comey for telling him that and said he would speak with Mueller next. 
fF S//STLW//SI//QC/NF) 

Comey said his conversation with the President lasted approximately 
15 minutes. Following the conversation, Comey went to Mueller, who was 
waiting in the West Wing, and started discussing his meeting with the 
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President. Word was then sent to Mueller through a Secret Service agent 
that the President wanted to meet with him. 180 (U) 

Mueller later made notes in his program log about his meeting with 
President Bush. According to his notes, the President told Mueller that he 
was “tremendously concerned” about another terrorist attack and that he 
had been informed that the Stellar Wind program was essential to protecting 
against another attack. The President cited an ongoing investigation 


President said he 

believed that he would be “justly held accountable” if he did not do 
everything possible to prevent another attack. The President explained to 
Mueller that for these reasons he had authorized the continuation of the 


program even without the concurrence of the Attorney General as to the 


legality of “various aspects of the program.” 



According to the notes, the President told Mueller that the 
congressional leadership had been briefed on the President’s action to 
extend the program and was “understanding and supportive of the 
President’s position.” The President also told Mueller that he had urged 
Comey to agree to extend the program until May 6 and that he hoped for a 
legislative fix by that time, but that if no legislative solution could be found 


and the legality of the program was still in question by that time, he “would 


shut it down.” 



According to Mueller’s notes, Mueller told the President of his 
concerns regarding the FBI’s continued participation in the program without 
an opinion from the Attorney General as to its legality, and that he was 
considering resigning if the FBI were directed to continue to participate 
without the concurrence of the Attorney General. The President responded 
that he “wished to relieve any burden [Mueller] may be laboring under” and 
that he did not want Mueller to resign. Mueller said he explained to the 
President that he had an “independent obligation to the FBI and to the 
Justice Department to assure the legality of actions we undertook, and that 
a presidential order alone could not do that.” -(TS//SI//NF) 


180 At this point (9:27 a.m.), Comey sent an e-mail from his Blackberry to 
Goldsmith, Philbin, Ayres, Levin, and others, stating: 


President just took me into his private office for 15 minute one on one talk. 


Told him he was being misled and poorly served. We had a very full and 
frank exchange. Don’t know that either of us can see a way out. He 
promised that he would shut down 5/6 if Congress didn't fix FISA. Told him 
Mueller was about to resign. He just pulled Bob into his office. 
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According to Mueller’s notes, the President expressed understanding 
for Mueller’s position and asked what needed to be done to address 
Mueller’s concerns. Mueller responded that Comey, the Office of Legal 
Counsel, the CIA, and the NSA “needed to sit down immediately” and assess 
the legal status of the program in light of OLC’s doubts about the existing 
legal rationale and the March 1 1, 2004, Authorization. Mueller wrote: 


According to Mueller’s notes, the President then directed Mueller to 
meet with Comey and other principals to address the legal concerns so that 
the FBI could continue participating in the program “as appropriate under 
the law.” (T3//SI//NP )- 

Mueller told us he met with Comey an hour later to begin 
coordinating that effort. At 4:50 p.m. that afternoon, Mueller called 
Gonzales to request that additional Department lawyers be read into the 
program. 181 Mueller told us that this request originated with Comey and 
that Mueller was merely acting as an “intermediary.” (U) 

The President’s direction to Mueller to meet with Comey and other 
principals to address the legal concerns averted the mass resignations at 
the Department and the FBI. According to Comey and other Department 
officials, the White House’s decision to seek a legal solution and allow more 
attorneys to be read into the program was a significant step toward 
resolving the dispute, and in the words of one Department official provided a 
way of “stepping back from the brink.” As we describe below, these 
Department officials still faced the challenge of finding a legal and 
operational remedy for the program that would address the concerns of the 
White House, the NSA, and Department. (TS//SI/ /NF ) — 

4. Comey Directs Continued Cooperation with NSA (U) 

On the morning of March 12, 2004, Comey decided not to direct OIPR 
and the FBI to cease cooperating with the NSA in conjunction with the 
program. Comey’s decision is documented in a 1-page memorandum from 


181 At least three additional Department attorneys were read into the program on 
March 12, 2004, including OIPR Acting Deputy Counsel for Intelligence Operations Peggy 
Skelly-Nolen and two OLC attorneys. (U) 
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Goldsmith to Comey in which Goldsmith explained why Comey’s action was 
legal. (S//NF) 

In his memorandum, Goldsmith stated that the President, as 
Commander-in-Chief and Chief Executive with the constitutional duty to 
“take care that the laws are faithfully executed,” made a determination that 
Stellar Wind, as practiced, was lawful. Goldsmith concluded that this 
determination was binding on the entire Executive Branch, including Comey 
in his exercise of the powers of the Attorney General. 182 -( TS//SI//NF) 



5. Department Conducts Additional Legal Analysis (U) 


On March 12, 2004, an interagency working group was convened to 
continue the legal analysis of the program. In accordance with the 
President’s directive to Mueller, officials from the FBI, NSA, and the CIA 
were brought into the process, although the OLC maintained the lead role. 
The working group included Deputy Solicitor General Clement, Baker, FBI 
General Counsel Caproni, Mueller, and several attorneys from OLC. Comey 
said CIA Director Tenet and his Deputy, McLaughlin, may have had limited 
participation as well. (TS//STLW//OI//OC/NF) " 

On March 13, Mueller asked NSA Director Hayden to assist FBI 
General Counsel Caproni in assessing the value of the Stellar Wind 
program. Mueller said he wanted Caproni to become more familiar with the 
program and to understand how the FBI’s view of the value of the program 


182 Goldsmith told us his determination that the entire Executive Branch was 
bound by the President’s interpretation of law was based on his discussions with several 
other Justice Department attorneys, as well as on long-standing OLC precedent. (U) 
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compared with that of the NSA. 183 Mueller said that Hayden provided slides 
highlighting cases in which the NSA believed Stellar Wind-derived 
information proved useful. (S/ /NF) 

Caproni told us that during this March 2004 period she and two other 
FBI officials made an effort to determine what value the FBI was getting 
from Stellar Wind-derived information. She explained that it was difficult to 
assess the value of the program during its early stages because FBI field 
offices at that time were not required to report back to FBI Headquarters 
with information about how information from the NSA program had been 
used. 184 _(S//NP)- 

On the afternoon of Sunday, March 14, 2004, the Department 
convened a large meeting in the Justice Command Center to review OLC’s 
analysis on the legality of the program. Mueller, Comey, Goldsmith, Philbin, 
Baker, CIA General Counsel Muller, Caproni, Tenet, Hayden, Olson, 

Clement, and several NSA lawyers attended the meeting. (TS//SI//NF) 

Prior to the meeting, Goldsmith and Philbin prepared a detailed 
outline of OLC’s current analysis, which Goldsmith described to us as his 
“most honest take” of the legal issues at that time. Goldsmith said he 
distributed the outline to meeting participants and used it to walk the group 



183 Caproni had been appointed the FBI General Counsel in August 2003 and was 
read into the Stellar Wind program in September or October 2003. She told us she did not 
give much thought to the program at the time because OLC had determined that it was 
legal. She stated that in 2004 she learned that OLC was re-examining Yoo’s legal analysis 
and had concerns with it. She told us she later spoke with Philbin, who confirmed to her 
that he and Goldsmith had problems with the legal support for the program and that he 
was frustrated because the program was so tightly compartmented that he could not talk to 
anybody about it. Caproni told us that at some point she obtained a copy of Yoo’s legal 
opinion. She stated that after reading it she immediately understood Philbin’s concerns 
because the opinion appeared to lack analysis and simply concluded that the program was 
legal. (TS//SI//NF) 

>8j^nie FBI’s Electronic Communications Analysis Unit compiled a summary of 
known^^^H Stellar Wind tip results from January 1, 2003, through mid-December 2003. 
However, the data included in the summary was incomplete, and the summar^di^Tot 
contain any analysis of the effectiveness of these tips. Another study of the( 

Htippers was conducted in 2006. The results of that study are discussed in Chapter Six 
of this report, along with the OIG’s analysis of the effectiveness of the program. 

(TS// STLW / / SI/ / OC/ NF) 
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lss Goldsmith also noted that as of the March 14, 2004, meeting, the Attorney 
General had not yet reported to Congress on the program under 28 U.S.C. § 530D. 
However, as discussed above, the White House had briefed the congressional leadership 
about the program on March 10, 2004. In addition, the former Presiding Judge of the FISA 
Court, Royce Lamberth, and the current Presiding Judge, Colleen Kollar-Kotelly, had been 
read into the program by this time. (U) 
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Goldsmith told us that during his presentation of the legal analysis at 
the March 14 meeting he received "tough but fair and appropriate” 
mestions from Mueller and Olson with respect to why the 





Goldsmith told us that the March 14 meeting was designed to achieve 
full consensus among the principals on the issues, and that the meeting 
was successful in this regard. (U) 

That evening, Mueller called GonzalesMj^*eporyha1jDrogress had 
been made, although legal support still had 

not been found. Mueller also told Gonzales that in the future Gonzales 
should speak directly with Comey on these matters. 
fF S/ / STLW/ / SI / /OC/ NF) 


6. Comey Determines that Ashcroft Remains "Absent or 
Disabled” (U) 

Attorney General Ashcroft was released from the hospital at noon on 
March 14, 2004. The next day, Comey advised Ayres by memorandum that 
Ashcroft’s doctor believed that Ashcroft required additional time to 
recuperate at home and was not yet ready to resume his responsibilities as 
Attorney General. Comey’s memorandum noted that the doctor intended to 
reassess Ashcroft’s condition on March 24, 2004. Comey’s memorandum 
stated that, based on these circumstances, Comey continued to believe that 
Ashcroft was "absent or disabled” within the meaning of 28 U.S.C. § 508(a). 
Comey’s memorandum concluded: 

As before, notwithstanding my continued temporary capacity as 
Acting Attorney General, I intend, where possible, to exercise 
“all the power and authority of the Attorney General” pursuant 
to the authority that 28 C.F.R. § 0.15(a) delegates to me in my 
regular capacity as Deputy Attorney General. (U) 
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A copy of the memorandum was sent to Gonzales at the White House and to 
senior Department officials. 189 (U) 

7. Judge Kollar-Kotelly Briefed on Lack of Attorney' 
General Certification (U) 

As discussed earlier in this report, the extent to which OIPR could use 
Stellar Wind-derived information in FISA applications had been limited by 
Judge Kollar-Kotelly, the FISA Court’s Presiding Judge. After her read-in to 
the program in May 2002, Judge Kollar-Kotelly had directed OIPR to 
continue, with some modifications, the "scrubbing” procedures for FISA 
applications in place at that time. (TS//STLW//SI//OC/NF) - 

According to an OLC memorandum, on March 14, 2004, Judge 
Kollar-Kotelly was informed that the President had reauthorized the Stellar 
Wind program, but that the latest Authorization lacked the Attorney 
General’s certification as to form and legality. 190 The memorandum 
indicated that as a result of Judge Kollar-Kotelly’s uncertainty about the 
implications of this development, she intended to insist on a complete 
separation of any information derived from Stellar Wind, whether directly or 
indirectly, from all FISA applications presented to the FISA Court. The 
memorandum noted that “[b]ecause of the way tips get worked into (and lost 
in) the mix of intelligence information, that standard would have virtually 
crippled all counter-terrorism FISAs.” (TS / / STLW - / / SI/ /PC/ NF) 

8. Comey and Gonzales Exchange Documents Asserting 
Conflicting Positions (U) 

According to Mueller’s program log, on the morning of Monday, 

March 15, 2004, following the daily threat briefing in the White House 
Situation Room, President Bush remarked to Mueller that he understood 
“progress had been made,” referring to the discussions on the legal basis for 
the Stellar Wind program. Mueller called Comey shortly thereafter to convey 
the President’s remark. Mueller suggested to Comey that additional 
briefings on the program should be given to Congress, including to both the 
House and Senate Judiciary Committees. ( TS//SI//NF) 

Also on March 15, Goldsmith drafted for Comey a 3 page 
memorandum summarizing OLC’s views with respect to the legality of the 
program. The memorandum recast in narrative form Goldsmith’s outline of 


,st) As discussed below, Ashcroft’s doctors later cleared Ashcroft to resume his 
duties as Attorney General as of March 31. (U) 

190 The memorandum was prepared in anticipation of a briefing for the Attorney 
General on March 30, 2004. (U) 
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March 14, 2004 (discussed above), and noted that OLC had not reached any 
“final conclusions and [was] not yet prepared to issue a final opinion on the 
program.” The memorandum also stated that the Stellar Wind program 
potentially implicated various congressional and intra-Executive Branch 
reporting requirements imposed both by statute and Executive Order. The 
memorandum stated that OLC was only beginning to analyze these 
reporting issues. (TS//SI/ /NF) 

Goldsmith and Philbin went to see Gonzales on the afternoon of 
March 15 to explain what OLC had determined in its legal analysis to that 
point, and also to notify Gonzales that he would be hearing from Comey 
shortly about the Department’s position as to the program’s legality. (U) 

According to Philbin’s contemporaneous notes on the events of the 
next two days, on March 16, 2004, following the morning threat briefing at 
the White House, Comey told President Bush that OLC had finished its 
preliminary legal analysis of the program. 191 Comey asked the President if 
Comey should convey the details of the analysis to Gonzales, and the 
President indicated that Comey should do so. (T&/ - / S I//NF) 

After Comey returned to the Department, he signed a short 
memorandum to Gonzales that he had drafted the night before. In the 
memorandum, Comey first recounted how the President on March 12, 2004, 
had directed the Justice Department to continue its analysis of the Stellar 
Wind program and to “provide its best advice concerning ways to change the 
program to conform with the Justice Department’s understanding of the 
applicable law.” Comey then described the composition of the working 
group convened to accomplish this objective and how the group’s efforts had 
resulted in Goldsmith’s 3-page analysis, which Comey attached to his 
memorandum. (TS//SI/ /NF) 


Comey then set out his advice to the President. According to the 
memorandum, Comey advised that the President may lawfully continue 


Comey 

wrote involved "close legal questions, requiring 

legally aggressive - indeed, novel - supporting arguments . . . .” Comey 
further wmt^ha^h^DeDartmen^remained unable to find a legal basis to 

Accordingly, Comey advised that such 


191 Philbin told the OIG he kept notes of these events because Comey had asked 
him to “keep a record.” (U) 





Finally, Comey cautioned 


that he believed the ongoing collection ol| 

raised “serious issues” about congressional notification, “particularly where 
the legal basis for the program is the President’s decision to assert his 
authority to override an otherwise applicable Act of Congress,” Comey wrote 
that the Department would continue to explore the notification issue. 



Comey instructed Goldsmith and Philbin to hand deliver the 
memoranda to Gonzales at the White House, which they did. Philbin also 
delivered copies to Solicitor General Olson. Philbin’s notes indicate that 
Olson was “annoyed” that Comey had sent the memoranda to the White 
House without consulting him, and asked Philbin several times, “What’s my 
role supposed to be here?” Olson also said to Philbin that he thought the 
memoranda were a “poke in the eye” to the White House. Philbin wrote that 
Olson’s reaction “raised concerns that [Comey] may have gotten himself too 
far out there alone” by not bringing Olson in on the Department’s legal 
opinion in advance. (U) 


Comey told us that he knew his memorandum would anger people at 
the White House because he had put in writing the arguments questioning 
the legality of aspects of the program and that the memorandum and 
Goldsmith’s attachment would become a part of the Presidential records 
and would be discovered later by historians. He stated he believed it was 
important to “make a record.” (U) 




According to Mueller’s program log, Gonzales called Mueller at 1:45 
p.m. on March 16 to discuss the situation. Gonzales explained to Mueller 

ent’s tentative conclusion that legal support for 
was still lacking, Gonzales would have to make a 
recommendation to the President on how to proceed. Gonzales told Mueller 
he needed to know whether Mueller would resign if the President decided 

Mueller responded that he 
would have to take time to consider his actions, but that he “would have to 
give it serious consideration if the President decided to go ahead in the face 
of DOJ’s finding.” (TS / / STL W/ / SI / / OC/ N F)- 


Later that afternoon on March 16, Card called Comey to the White 
House for a meeting. According to Philbin’s notes, “the back channel word 
fron^udg^Gonzales” was that President Bush might be willing to 

| Prior to the meeting, Comey, Goldsmith, and Philbin 
agreed that Comey should bygad^t^onve^x^h^Whit^lous^hat the 
Department would supportB 
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Philbin’s notes indicate that at the meeting 
Presidenyva^Vmstling” with the issue of whether to| 

| and would decide “very soon.” Card also expressed to 
Comey his displeasure that Comey had put in writing the Department’s 
position on the legality of the program. -(TS / - / STLW //SI//QC/ NF) 

That evening, while attending a farewell dinner for a Department 
colleague at a local restaurant, Philbin received a call from David Addington 
indicating that he wanted to deliver a letter Gonzales had written to Comey. 
Philbin met Addington at the Department at 8:30 p.m. that night to accept 
the letter. Philbin’s notes also indicate that Gonzales had called Comey in 
advance to tell Comey “not to get too overheated by the letter.” (U) 

Comey told us he recalled that Gonzales told him in the call that the 
White House would agree to work with the Department to fix the program 
and that Comey should not “overreact” to Gonzales’s letter. Comey said he 
believed Addington, and not Gonzales, had actually drafted the letter, and 
that Gonzales sent it only to counter Comey’s memorandum and to make a 
record on behalf of the White House. (U) 

Gonzales’s letter stated that the President had directed him to 
respond to Comey’s memorandum. The letter stated: 

Your memorandum appears to have been based on a 
misunderstanding of the President’s expectations regarding the 
conduct of the Department of Justice. While the President was, 
and remains, interested in any thoughts the Department of 
Justice may have on alternative ways to achieve effectively the 
goals of the activities authorized by the Presidential 
Authorization of March 1 1 , 2004, the President has addressed 
definitively for the Executive Branch in the Presidential 
Authorization the interpretation of the law. 192 

The letter also excerpted the language of paragraph 10 from the March 1 1 , 
2004, Authorization, which recited the bases on which the President acted 
to reauthorize the program, and then concluded: “Please ensure that the 


I'u Gonzales’s letter also addressed Comey’s comments about congressional 
notification. Citing Department of the Navy v. Egan, 484 U.S. 518 (1988) and a 2003 OLC 
opinion, Gonzales’s letter stated that the President has the constitutional authority to 
define and control access to the nation’s secrets, "including authority to determine the 
extent to which disclosure may be made outside the Executive Branch.” 

(TS f / STLW/ / SI/ / Q C/ N P ) 
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Department of Justice complies with the direction given in the Presidential 
Authorization.” 193 (TS / / STLW - / / QI - // OC / NF) 



According to Mueller’s program log, Gonzales called Comey to advise him of 
the President’s decision on March 17, 2004, and Comey passed this 
information to Mueller later that day. Comey, in an e-mail dated March 17, 
expressed relief at the President’s decision, writing: 

Today, in a remarkable development, we stepped back from the 
brink of disaster. All seems well in the Government. The right 
thing was done. - (TS//STLW//SI//OC/NF) 

Gonzales told the OIG during his interview that he could not say 
whether the prospect of resignations at the Department and the FBI may 
have had an impact on the President’s decision. 194 We were not able to 
interview others at the White House to determine what specifically caused 
the program to be modified in accord with the Department’s legal position. 
(U) 


The President’s directive was expressed in two modifications to the 
March 11, 2004, Presidential Authorization. These modifications, as well as 
the operational and legal implications of the President’s decision for the 
Department and the FBI, are described in the next sections. (TS//SI//NF)- 

1. March 19, 2004, Modification (U) 

On March 19, 2004, the President signed, and Gonzales certified as to 
form and legality, a Modification of the March 11, 2004, Presidential 


193 Comey stated that he did not believe Gonzales wrote this letter. He stated that 
"Addington was the flame-thrower” and that Gonzales was generally more reasonable and 
moderate. Comey said that Gonzales had later apologized to both Comey and Ashcroft for 
his conduct during the March 10 incident at the hospital and had even come around to 
agree with Philbin and Goldsmith's analysis regarding the program. Gonzales told the OIG 
that he did not apologize to Ashcroft for the incident in the hospital because he had been 
instructed by the President to go there, but stated that he “regretted” the incident. (U) 

194 However, when Gonzales commented on a draft of this report, he told the OIG 
that the prospect of resignations at the Department and the FBI were not the reason for the 
President’s decision. Gonzales stated that he could not elaborate on this statement due to 
executive privilege considerations. (U) 
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Modification, March 19, 2004, Dara^faUitalic^n^braoket^ddedl^rhis 

additional language resulted ini 



■rhe language, with the deleted 
language in brackets and the insertion indicated in italics, was: 






Modification, March 19, 200 


Third, the March 19 Modification 



Each Presidential Authorization had contained a directive to the 
Secretary of Defense not to disclose the program outside the Executive 
Branch without the President’s approval. The Modification reiterated that 
any change was not intended to reverse the President’s control over access 
to the program. ( TO//STLW//S1//OC/MF) 


The ultimate disposition of this previously obtainec^^^^^^^^^^^flwas 
subsequently addressed in an April 2, 2004, Modification, and thereafter in an August 
2004 Presidential memorandum to the Secretary of Defense, as described below in 
subsection 6. (TS//STLW//SI//OG/NF) — 
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196 Bradbury was nominated to be Assistant Attorney General for OLC in June 
2005. He was not confirmed for this position, and told us that after exhausting the time 
period for use of the “Acting” title under the Vacancies Reform Act of 1998 (see 5 U.S.C. 

§ 3345 et seq.) in April 2007, he reverted to Principal Deputy Assistant Attorney General, 
the position he had held prior to his nomination. As head of OLC, Bradbury became 
responsible for briefing members of Congress on OLC’s legal analyses concerning the 
program as well as on the Presidential Authorizations. Bradbury’s access to these 
documents and the officials responsible for drafting them provided him significant 
background information on the changes to the program. (U) 
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2004, that the March 1 1 Authorization had been signed by the President 
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but had not been certified as to form and legality by the Justice 
Department. On March 18, 2004, Goldsmith, Philbin, Baker, and Gonzales 
met with Judge Kollar-Kotelly to further brief her on the status of the 
program. According to an internal OLC memorandum, they advised her 
that forthcoming legal opinions from OLC would allay her concerns about 
the use of program-derived information in FISA applications. 202 
(TS//STLW/ /SI//OC/NF) 

The OIG reviewed a handwritten letter from Judge Kollar-Kotelly to 
OIPR Counse^Baker^whic^^nneared to have been written just after the 
initiation oi|||^^m^|^H|fli^andated ki the March 19, 2004, 
Modification. Baker told us that the handwritten letter should be viewed as 
an informal draft designed to convey Judge Kollar-Kotelly’s preliminary 
understanding of the issues raised by the changes to the Stellar Wind 
program. In the letter, Judge Kollar-Kotelly reiterated her position that 
Stellar Wind-derived information should be excluded from FISA 
applications, writing, “so there is no misunderstanding, I will not sign a 
FISA application which contains any information derived from and/or 
obtained from the [Stellar Wind] program,” including applications in which a 
Stellar Wind tip “was the sole or principal factor in starting an investigation 
by any of the agencies, even if the investigation was conducted 
independently of the tip from [Stellar Wind].” Judge Kollar-Kotelly also 
requested, as a precondition to her agreeing to sign FISA applications in the 
future, that OIPR clarify in writing its proposal for reviewing FISA 
applications to ensure that all Stellar Wind-derived information had been 
excluded. Baker told us that he had a lot of “verbal back and forth” with 
Judge Kollar-Kotelly to explain OIPR’s scrubbing procedures. 
f FS / / STLW / / SI / / OC / NF) 



early April 2004. j¥s /"/STLW/ / SI/ / nr/ NF) 


ese legal opinions, which addressed the legality of 
were provided to Judge Kollar-Kotelly in late March and 


203 Chapter Three, Section II B contains a description of this process. (U) 
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Applications Under FISA.” This memorandum addresse^hynclusiormn 
FISA applications of information derived indirectly from^^^^^^^^H. 205 
OLC also provided Judge Kollar-Kotelly with a copy of its draft legal 



204 This argument is discussed below in connection with Goldsmith’s May 6, 2004, 
legal analysis. (U) 

205 with respect to the memorandum stated that the 

Department did not believe the acquisition of such information was subject to any 
constitutional restraints or statutory restrictions, but that “[t]o the extent Judge 
Kollar-Kotelly has concerns about those conclusions, we note that the analysis in this 
memorandum independently demonstrate^ha^herc^ire no legal restrictions on the use of 
information indirectly derived tippers in FISA applications.” 

(TO / / STLW / / 01 / / 0 C/ NF) ■ 

20t > The draft memorandum did not address inclusion in FISA applications of 
information derived directly from the program because OIPR had successfully managed to 
address Judge Kollar-Kotelly ’s order to exclude such information. 

(TS / / STLW / / SI/ / O C/ NF) — 
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|HH Modincatio n 

Attorney General Ashcroft’s doctors cleared him to resume his duties 
as Attorney General as of March 31. Comey advised Ayres in a March 30, 
2004, memorandum that as of 7:00 a.m. on March 31, the Attorney General 
was no longer “absent or disabled” within the meaning of 28 U.S.C. § 508(a), 
and that as of that time Comey could no longer exercise the duties of the 
Office of Attorney General pursuant to the statute. A copy of the 
memorandum was sent to White House Counsel Gonzales and other senior 
Department officials. (U) 


On^^^^^^^^President Bush signed, and Gonzales certified as to 
form and legality, a second Modification of the March 11. 2004. Presidential 


Authorization. This modification addressed only 
| activities of the Stellar Wind program. 
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oint the sco pe of collec 

He said that 

was rigorously adhered to and was “scrutinized very 
closely.” He said that when the FBI requested that the NS A collect 
information on a particular number, the NSA closely analyzed the number 
and requested supporting information from the FBI before querying the 
Stellar Wind database. This supervisor also stated that the NSA did a good 
job of keeping the co-located FBI personnel informed of changes to the scop 
of collections. He said this information typically would be conveyed to 
appropriate personnel during the daily “all hands meetings.” 


Office of Legal Counsel Assesses NSA’s Compliance 
with New Collection Standards (TS//31//NF) ~ 


Goldsmith told us that during the week of March 29, 2004, he and 
Philbin Stellar Wind program to ensure that the 

querying being conducted in accordance with 

the Presidential Authorizations. - fTg t / /QT/;nr /mct 





Phe memorandum stated that 
Goldsmith also conveyed tins advice to Vito Fotenza, the NSA’s Acting 
General Counsel at the time. {T S//3TLW//3I/ /OC/NP) 


May 5, 2004, Presidential Authorization (T S // S I/ /WF) 


As noted above, the March 11, 2004, Presidential Authorization, as 
modified, was set to expire on May 6, 2004. On May 5, the President signed 
another Authorization extending the Stellar Wind program through June 24, 
2004. Unlike the March 11 Authorization and the two modifications that 
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followed it, the May 5 Authorization was certified as to form and legality by 
Attorney General Ashcroft. (TS/ /SI//NF) 


The May 5, Authorization contah 
Authorization narrowing the scope ofF 


[The May 5 Authorization also 


included the paragraph defining the scope of| 
modified on March 19 to encompass only|"~ 

As to | 

reiterated the new collection stan dard set forth in the April 2. 2004. 
Modificatior 


as 


the May 5 Authorization 



- (TO/ / STLW/ / SI/ / OC/ NF) 


With minor variations, the collection standards and other language 
set forth in the May 5, 2004, Presidential Authorization remained 
unchanged in all of the subsequent Authorizations. 211 
(TS / / STLW/ / SI/ / OC/ - NF )- 

10. May 6, 2004, OLC Memorandum (T S // S I//NF) — 

On May 6, 2004, Goldsmith completed a revised OLC memorandum 
on the legality of the Stellar Wind program. The 108-page document stated 
that it was written for the Attorney General in response to his request for 
OLC “to undertake a thorough reexamination of the Stellar Wind program 
as it is currently operated to confirm that the actions that the President has 
directed the Department of Defense to undertake through the National 
Security Agency (NSA) are lawful.” (TS// S I//NF) 

The memorandum traced the history of the program and analyzed the 
legality of each of the three collection baskets in light of applicable statutes, 
Executive Orders, cases, and constitutional provisions. 

(TS / / STLW/ / SI/ / OC/ NF) 
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The memorandum noted that Section 111 of FISA, 50 U.S.C. § 1811, 
providing that the President "may authorize electronic surveillance without 
a court order ... to acquire foreign intelligence information for a period not 
to exceed fifteen calendar days following a declaration of war by Congress,” 
made it clear that FISA expressly addresses electronic surveillance during 
wartime. 212 The memorandum stated that the Authorization for Use of 
Military Force (AUMF) passed by Congress shortly after the attacks of 
September 11, 2001, gave the President authority to use both domestically 
and abroad “all necessary and appropriate force,” including signals 
intelligence capabilities, to prevent future acts of international terrorism 
against the United States. According to the memorandum, the AUMF was 
properly read as an express authorization to conduct targeted electronic 
surveillance against al Qaeda and its affiliates, the entities responsible for 
attacking the United States. (T3 / / 3TLW //3I//OC/ NF) 

The memorandum noted that the legislative history of FISA indicates 
that the 15-day window was "thought sufficient for the President to secure 
legislation easing the restrictions of FISA for the conflict at hand.” Quoting 
H.R. Conf. Rep. No. 95-1720, at 34, reprinted in U.S.C.C.A.N. 4048, 4063 
(“[T]he conferees intend that this period will allow time for consideration of 
any amendment to this act that may be appropriate during a wartime 
emergency”). According to the OLC memorandum, “The Congressional 
Authorization functions as precisely such legislation: it is emergency 
legislation passed to address a specific armed conflict and expressly 
designed to authorize whatever military actions the Executive deems 
appropriate to safeguard the United States.” (T3//3I//NF) 

The memorandum concluded that at a minimum the AUMF made the 
application of FISA in a wartime context sufficiently ambiguous that the 
doctrine of constitutional avoidance properly applied to avoid a conflict 
between FISA and the presidentially authorized Stellar Wind program. 
Alternatively, the memorandum argued that FISA, as applied in the 
particular circumstances of a President directing surveillance of the enemy 
to prevent future attacks upon the nation, represented an unconstitutional 
infringement on the President’s Article II Commander-in-Chief powers. 
(TS//STLW//SI//OC/NF) 



As discussed in section I of this chapter, the legal implications of this provision 
of FISA was not addressed in the memoranda John Yoo had drafted in support of the 
program in late 2001. - (TS//0I//NF ) — 
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Finally, the memorandum discussed the Fourth Amendment 
implications oftheSteUarWindprograrmTo determine whether 
interception violated the Fourth 

Amendment’s prohibition against unreasonable searches, the memorandum 
analyzed whether the importance of the government’s interest in this 
collection outweighed the individual privacy interests at stake. Citing 
various^udnnnhg^Jncluding Supreme Court opinions, the Federalist 
Papers, and congressional testimony, the memorandum 
concluded that “the government’s overwhelming interest in detecting and 
thwarting further al Qaeda attacks is easily sufficient to make reasonable 
the intrusion into privacy involved in intercepting selected 
communications.” The memorandum noted that the weight of the 
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government’s interest in this regard could change over time if the threat 
from al Qaeda were deemed to recede. (T3 / / 3TLW //3I//OC/ NF) 

The memorandum also analyzed telephone and e-mail meta data 
collection under the Fourth Amendment. The memorandum concluded, 
based on the Supreme Court's holding in Smith v. Maryland, 442 U.S. 735, 
742 (1979), that there is no legitimate expectation of privacy in the numbers 
dialed to place telephone calls. Referring to cases holding that no 
expectation of privacy attached to the address information on either letter 
mail or e-mail, the memorandum concluded that no Fourth Amendment 
privacy interests were implicated in the collection of e-mail meta data. 
fF S//STLW//SI/ /OC/NF) 

In sum, the May 6 memorandum was the most comprehensive 



III. OIG Analysis (U) 

A. Department’s Access to and Legal Review of Stellar Wind 
Program Through May 2004 (T S //SI//WF) 

The Justice Department’s access to the Stellar Wind program was 
controlled by the White House, and Gonzales told the OIG that the President 
decided whether non- operational personnel, including Department lawyers, 
could be read into the program. Department and FBI officials told us that 
obtaining approval to read in Department officials and FISA Court judges 
involved justifying the requests to Addington and Gonzales, who effectively 
acted as gatekeepers to the read-in process for non-operational officials. In 
contrast, according to the NSA, operational personnel at the NSA, CIA, and 
the FBI were read into the program on the authority of the NSA Director, 
who at some point delegated this authority to the Stellar Wind Program 
Manager. (TS//SI//NF)- 
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Various officials we interviewed about the issue uniformly agreed that 
the White House sought to strictly limit overall access to the Stellar Wind 
program. We believe that this policy was applied at the Department in an 
unnecessarily restrictive manner prior to March 2004, and was detrimental 
to the Department’s role in the operation of the program through that 
period. We also believe that Attorney General Ashcroft, as head of the 
Department, was responsible for seeking to ensure that the Department had 
adequate attorney resources to conduct a thorough and accurate review of 
the legality of the program. Because Ashcroft did not agree to be 
interviewed for this investigation, we were unable to determine the extent of 
his efforts to press the White House to read in additional Department 
officials between the program’s inception in October 2001 and the critical 
events of March 2004. - fTS/ /SI/ /NF) 

In Chapter Three we described how the Department’s early 
involvement in the Stellar Wind program was limited to the participation of 
only three attorneys - Attorney General Ashcroft, OLC Deputy Assistant 
Attorney General John Yoo, and Counsel for Intelligence Policy James 
Baker. 216 Working alone, Yoo drafted several legal memoranda in 2001 and 
2002 advising the Attorney General and the White House that the program 
was legally supported. In reliance on Yoo’s advice, Attorney General 
Ashcroft certified the legality of the Presidential Authorizations to implement 
the program. - (TQ//0I//NPr 

Because Yoo worked alone, his legal analysis was not reviewed by 
other attorneys, either in OLC or elsewhere in Hie Department. 217 Even 


216 Counsel for Intelligence Policy James Baker was read into the program in either 
late 2001 or January 2002. But Baker appears to have been read in only because he 
inadvertently came across information that suggested such a program existed. While Baker 
had involvement in several aspects of the program, he had no involvement in drafting or 
reviewing Yoo’s legal memoranda supporting the program. Daniel Levin, who served as 
both Chief of Staff to FBI Director Mueller and briefly as a national security counselor to 
Ashcroft, also was read into Stellar Wind at the inception of the program. However, Levin 
only served for two months at the Department during this early phase of Stellar Wind and 
had very limited involvement in the program during this period. Levin told us he was read 
into Stellar Wind along with Director Mueller at the FBI and that he understood that he 
was being cleared into the program as an FBI official. We therefore consider Levin to be an 
FBI read-in, not a Department read-in. (TS/ /STLW//SI//OC/NF) 

217 Gonzales told us that he thought Yoo may have assigned discrete tasks to other 
attorneys in connection with his work on the Stellar Wind legal memoranda. Because Yoo 
declined our request for an interview, we were unable to confirm this. In any event, no 
other attorneys were read into Stellar Wind and therefore would not have been permitted to 
work on or review those portions of the memoranda that contained Top Secret/ Sensitive 
Compartmented Information (TS/SCI) related to the Stellar Wind program. By contrast, 

Yoo had at least one other OLC attorney to assist him in drafting other OLC legal 
memoranda on the detainee interrogation program during the 2001 to 2003 period, and 
these memoranda were reviewed by another OLC Deputy Assistant Attorney General 

(Cont’d.) 
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when Jay Bybee became the OLC Assistant Attorney General in November 
2001, and was therefore Yoo’s supervisor, Bybee was not read into the 
program. 218 Bybee told us he also was unaware that Yoo was providing 
advice to the Attorney General and the White House on the legal basis to 
support the program. ~ fT0//0I//NF) ■ 

We believe that even before Patrick Philbin voiced his initial concerns 
with Yoo’s analysis in 2003, the circumstances in 2001 and 2002 plainly 
called for additional Department resources to be applied to the legal review 
of the program and that it was the Attorney General’s responsibility to be 
aware of this need and to take steps to address it. Moreover, because 
Ashcroft met frequently with the President on national security matters, he 
would have been well-positioned to request additional legal resources if he 
believed they were necessaiy. - ( - TS//SI//NF) 

The facts suggest that Ashcroft had some awareness and concern that 
Yoo was working on the legal justification for the Stellar Wind program 
without any Department assistance or oversight, and possibly was advising 
the White House directly of his findings. Based on accounts of the incident 
in Ashcroft’s hospital room in March 2004, Ashcroft made specific 
complaints to Gonzales and Card about insufficient legal resources at the 
Department and that the Department had been “cut out of the whole affair.” 
He had also expressed frustration to Comey months earlier about being “in 
a box” with Yoo. Further, according to Goldsmith, when Goldsmith first 
interviewed for the position of Assistant Attorney General for OLC in 2003, 
Ashcroft and his Chief of Staff alluded to concerns over being kept informed 
of matters the Office of Legal Counsel was working on and the importance of 
keeping the Attorney General “in the loop.” We also note that Yoo’s 
November 2, 2001, memorandum to Ashcroft indicated that “[bjecause of 
the highly sensitive nature of this subject and the time pressures involved, 
this memorandum has not undergone the usual editing and review process 
for opinions that issue from our Office [OLC].”-fTS//SI//NF) 

While we believe that Ashcroft may have been aware that Yoo was 
working alone on the Stellar Wind analysis and had concerns about this, we 
do not know whether or how hard he pressed the White House to read in 
additional attorneys to assist or supervise Yoo. At the same time, however, 


(Philbin) and approved by the OLC Assistant Attorney General (Bybee). The detainee 
interrogation program also was classified as TS/SCI. We also note that Philbin’s 
background in telecommunications law would have made him a logical choice to assist Yoo 
on the Stellar Wind legal analysis. -P* 3 //* 3 !/ /NF) 

- 18 In contrast, Bybee was allowed to supervise Yoo’s work drafting legal 
memoranda concerning a detainee interrogation program during the same time period. 
(TO//0I//WF) 
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we cannot assume that any requests by Ashcroft for additional attorney 
read-ins would have been granted by the White House. Gonzales told us 
that Ashcroft had requested that Deputy Attorney General Larry Thompson 
and Ashcroft’s Chief of Staff David Ayres be read in. However, neither 
request was approved. 219 Gonzales stated that he did not recall Ashcroft 
requesting additional read-ins beyond Thompson and Ayres. (U) 

In analyzing the read-in situation at the Department during Yoo’s 
tenure, we also considered that Ashcroft certified the program as to its 
legality each time the program came up for renewal, and did so at a time 
when Yoo’s legal advice was the only Department guidance available 
concerning the program’s legality. We believe the fact that only three 
Department attorneys were read into Stellar Wind through mid-2003 may 
have been due at least in part to Ashcroft’s routine recertifications of the 
Presidential Authorizations during this period. As noted in Chapter Three, 
Gonzales told us that it was up to the Attorney General to decide how to 
satisfy his legal obligations as Attorney General, and that if Ashcroft 
believed more attorneys were needed for this purpose, he could have asked 
the President to approve additional Department read-ins. Gonzales also told 
us that Ashcroft’s continued certifications of the Presidential Authorizations 
supported Gonzales’s belief that Ashcroft was satisfied with the quality of 
the legal advice he was receiving at the time within the Department. 
(TS//SI//NF) 

There is evidence as well that Gonzales, as White House Counsel, was 
satisfied with Yoo’s legal memoranda supporting the program. Gonzales 
told us that although he did not believe Yoo’s first two memoranda fully 
addressed the White House’s understanding of the Stellar Wind program, 
Gonzales believed that they described as lawful activities that were broader 
than those carried out under Stellar Wind, and that Yoo’s memoranda 
therefore “covered” the program. 220 (TS//SI/ /NF) — 


2iq Deputy Attorney General Thompson resigned from the Department in August 
2003, so Ashcroft’s request to have him read into the program would have been made 
before that time. ThaHj|ijJ||j^yjgjjjj|^jgj^g^|^|^^ontra|t^i^h^|ci|iw 

to allow in the case 

I to be 



briefet^bou^h^roeram in 2002, and| 

| to be read into the program m 2003. The U1U does not know wno 
authorized these read-ins. (TG//QI//NF)- 


220 We were troubled by Gonzales’s suggestion that Yoo’s memoranda covered the 
program because the memoranda determined to be lawful a range of “hypothetical” 
activities that were interpreted by Gonzales to be broader than those actually carried out 
under Stellar Wind. Such an approach, if deemed acceptable by the “client” (in this case 
the White House), would encourage the Office of Legal Counsel to draft broad and imprecise 

(Cont’d.) 
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However, even apart from the limited number of Department read-ins, 
we believe that the White House imposed excessively strict controls over 
access to the program in other ways that were detrimental to the 
Department’s ability to provide the White House with the soundest possible 
legal advice. For instance, we found no indication that Yoo coordinated his 
legal analysis with the NSA. According to Michael Hayden, the Director of 
the NSA when Stellar Wind began, the NSA relied on its Office of General 
Counsel, and not the Department of Justice, for advice as to the legality of 
the program when it was created. However, we found that the NSA’s Office 
of General Counsel did not coordinate its legal advice with the Department, 
and even as late as 2003 the NSA General Counsel was prevented by the 
White House from reviewing the Department’s legal opinions on the 
program. 221 Hayden also told the OIG that he was “surprised with a small 
's’” that the Department did not participate in the early meetings with him 
and White House officials when Stellar Wind was first conceived. In 
addition, Addington instructed Philbin not to discuss the program with 
Baker, who as Counsel for Intelligence Policy was responsible for 
representing the government before the FISA Court. 222 fF S//DI//NF) 

We believe that that White House should have allowed and even 
encouraged coordination between the Department and the NSA regarding 
the development of the legal analysis of the program, especially as this 
analysis was first being formulated in late 2001. Such interaction between 
the Department and other Executive agencies is a mainstay of traditional 
OLC practice, and we believe its absence here contributed to factual errors 
in Yoo’s opinions regarding the operation of the program. (TS//SI//NF) 

Although we could not determine exactly why Yoo remained the only 
Department attorney assigned to assess the program’s legality from 2001 
until his departure in May 2003, we discuss below our belief that this 
practice represented an extraordinary and inappropriate departure from 
OLC’s traditional review and oversight procedures and resulted in 
significant harm to the Department’s role in the program. -(-TS//SI//NF) 

When Yoo left the Department in May 2003, he was replaced by 
Patrick Philbin, who was read into the program to advise Ashcroft whether 
he could continue to certify the Presidential Authorizations as to their form 


legal analysis and would discourage the type of careful scholarship to which the OLC 
traditionally aspires. - (T3//3I//NF) — 

In addition, the NSA Office of the Inspector General, which wanted to conduct 
an internal audit of the program during this period, was prevented by Addington from 
reviewing the Justice Department’s legal memoranda supporting the program. (U / /FOUQfr 

222 Philbin told the OIG that he spoke with Baker about the program despite 
Addington’s instruction not to. (U) 
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and legality. When Goldsmith became the OLC Assistant Attorney General 
in October 2003, Philbin pressed Addington to have Goldsmith read in, and 
Goldsmith became the first head of OLC to be read into the program. As 
noted. Goldsmith’s predecessor Jay Bybee was never read into the program. 
(T0//QI//NF) - 


Thus, by the end of 2003, a total of only 5 Department officials - Yoo, 
Ashcroft, Baker, Philbin, and Goldsmith - had been read into Stellar Wind. 
By comparison, and as shown in Chart 4.1 below, we determined that many 
other individuals throughc 



(TO//OTLW//BI//OC/NP) 



The assignment of only one Department attorney, John Yoo, to 
conduct a legal review of the program without assistance or oversight from 
anyone else at the Department, combined with the White House’s decision 
to prevent the NSA from reviewing Yoo’s work, resulted in legal opinions by 
Yoo that were later determined by OLC to be so inaccurate and incomplete 


223 This table was derived from NSA read-in information. Justice Department 
read-ins in elude® OIG personnel who were read into Stellar Wind in 2006. (U// FOUQ) 


191 




* »*■ [V w * i 'u w m t aV*jaT tl L * Vi o r*i r w ii - j TYl 


as to be regarded as not covering key aspects of the Stellar Wind program. 
Given the enormously complex nature of the program from both a technical 
and legal perspective, coupled with the fact that he was working alone, it 
was not altogether surprising that Yoo’s analysis contained inaccuracies 
and omitted critical elements, particularly given the pressure to generate a 
legal analysis within weeks of the program’s implementation. However, 
Yoo’s analysis did not change or include a more accurate description of the 
program’s operation over the course of his 20-month tenure with the OLC. 




After reviewing Yoo’s legal opinions on the program. Goldsmith and 
Philbin quickly discovered what they characterized as seriou 
legal analysis. These flaws included Yoo’ s failure to describe^^^^^^ 

being conducted by the NSA under 
the Stellar Wind program and his failure to assess the legality of this and 
other activities as they were carried out by the NSA. 


Specifically, both Goldsmith and Philbin stated that Yoo 

e nature and scope of the NSA’s 
They stated that Yoo’s 
characterization of this activity in his 2001 and 2002 legal memoranda was 
factually flawed and that Yoo appears to have based his legal analysis of 
this asoect of the Drogram on an incomnlete and ‘ 


and the 

224 Both Goldsmith and 
Philbin also acknowledged t hat they initially incorrectly believed the NSA’s 

was broader than it in fact was under the 
program. However, unlike Yoo, Goldsmith and Philbin accurately 
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characterized the collection^^^^^J and thus their legal advice was based 
on facts that more closely reflected the actual operation of the program. 225 
(TS / / STLW/ / SI / / OC / NF) 

In addition. Goldsmith and Philbin discovered that Yoo’s assertion 
that the President had broad authority to conduct electronic surveillance 
without a warrant pursuant to his Commander-in-Chief powers under 
Article II of the Constitution, particularly during wartime, never addressed 
the FISA provision that expressly addressed electronic surveillance following 
a formal declaration of war. See 50 U.S.C. § 1811. Goldsmith also criticized 
Yoo’s legal memoranda for failing to support Yoo’s aggressive Article II 
Commander-in-Chief theory with a fully developed separation of powers 
analysis, and instead offering only sweeping conclusions. As an example, 
Goldsmith cited Yoo’s assertion that reading FISA to be the “exclusive 
statutory means for conducting electronic surveillance for foreign 
intelligence” amounts to an “unconstitutional infringement on the 
President’s Article II authorities.” 226 Moreover, noted Goldsmith, Yoo 
omitted from his separation-of-powers discussion any analysis of how the 
Youngstown Steel Seizure Case, a seminal Supreme Court decision on the 
distribution of governmental powers between the Executive and Legislative 
Branches during wartime, would affect the legality of the President’s actions 
with respect to Stellar Wind. 22 ? fFS//STLW//SI//QC/NF ) 

In reliance on Yoo’s advice, the Attorney General certified the program 
“as to form and legality” some 20 times before Yoo’s analysis was 
determined to be flawed by his successors in OLC and by attorneys in the 
Office of the Deputy Attorney General. We agree with many of the criticisms 
offered by Department officials regarding the practice of allowing a single 
Department attorney to develop the legal justification for the program 



227 The Department’s Office of Professional Responsibility (OPR) intends to review 
whether Yoo’s legal analysis concerning the Stellar Wind program violated any standards of 
professional conduct. OPR has similarly reviewed whether the legal analysis by Yoo and 
others concerning the detainee interrogation program violated standards of professional 
conduct. (TS//SI//MF ) - 
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during its early stage of operation. We summarize these criticisms below. 
(TS//SI//NF) 

Goldsmith described as “crazy” and “outrageous” the assignment of 
an OLC Deputy Assistant Attorney General to provide legal advice to the 
White House without the knowledge or concurrence of the Senate-confirmed 
Assistant Attorney General for OLC, who is accountable for the legal 
positions taken by the office. (U) 

Goldsmith said that not a single critical eye reviewed Yoo’s work on a 
program that Goldsmith described as “flying in the face” of the conventional 
understanding of the law at the time. Goldsmith noted that Yoo’s legal 
memoranda did not include facts about how the Stellar Wind program 
operated in practice, and he surmised that Yoo instead might have “keyed 
off’ the Presidential Authorizations rather than NSA’s actual collection 
practices in developing his analysis. Goldsmith also said it was “insane” 
that Yoo's memoranda were not shared with the NSA. Goldsmith said that 
had the NSA reviewed these memoranda Yoo’s failure to accurately describe 
the nature and scope of the collection by the NSA and the resulting 
“mismatch” between the actual practice and the wording of the Presidential 
Authorizations might have been detected earlier. -{TS//SI//NF) 

Similarly, Daniel Levin, who was one of the first FBI officials to be 
read into Stellar Wind and who would later become Acting Assistant 
Attorney General for OLC upon Goldsmith’s departure in June 2004, 
criticized allowing a single attorney to be the sole voice of the OLC 
concerning a program such as Stellar Wind. Levin stated that OLC has a 
special role at the Department and within the government, especially with 
“highly secret programs where opinions may never see the light of day.” 
Under such circumstances, according to Levin, it is veiy difficult not to say 
“yes” to the White House - OLC’s client - in the face of national security 
threats. Levin stated that unlike situations where a court places limitations 
on the positions the government may take, there are no such limitations 
when OLC considers a position that will remain secret, and it is easier to be 
more aggressive and “cut some comers” under such circumstances 
(TS// STLW/ /SI/ /OC/NF) 

Levin stated that Yoo’s memoranda justifying the program suffered 
from too little circulation and a lack of alternative views. He said that the 
OLC memoranda produced under Goldsmith’s tenure were better, not 
because the authors were “smarter” than Yoo, but because the authors 
benefited from multiple viewpoints and input. Levin also said that he never 
understood why the Stellar Wind program was deemed so sensitive at the 
operational level. Levin said he appreciated that the program was politically 
sensitive, but added that it was a “huge mistake” to keep the program so 
closely held within the Department. (TS//STLW//SI/ /OC/NF) 
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We believe that Goldsmith’s and Levin’s comments concerning the 
secrecy of Stellar Wind are especially relevant to the need for legally and 
factually sound OLC analysis with respect to classified national security 
programs. Because programs like Stellar Wind are not subject to the usual 
external checks and balances on Executive authority, OLC’s advisory, role is 
particularly critical to the Executive’s understanding of potential statutory 
and Constitutional constraints on its actions. ffiS//STLW//SI//OC/NF) — 

Deputy Attorney General Comey also criticized the decision to allow a 
single person to assess the legality of the program on behalf of the 
Department. Comey told us that Goldsmith had once aptly described the 
Yoo situation to him as “the perfect storm” in which the following factors 
converged: the terrorist attacks of September 11, 2001; a “brilliant guy” at 
the Department who was “an aggressive advocate for executive power”; and 
a White House “determined to restore executive power.” Comey expressed a 
degree of sympathy for Yoo, noting the extraordinary situation into which 
Yoo had been placed. Comey also observed that the response to 
September 1 1 essentially placed the policy burden on lawyers, who were 
now looked to by others for guidance as to what counterterrorism activities 
fell within the bounds of the law. However, Comey said that he believed 
White House officials “got what they ordered” by asking Yoo for opinions and 
restricting the number of persons with access to the program or the 
opinions. 228 (TS//SI//NF) - 

Attorney General Ashcroft declined to be interviewed in our review, 
and we were thus unable to determine what his views were on the 
assignment of Yoo alone to conduct the legal review of the program. 

However, as noted above, witness accounts of his statements concerning the 
Yoo situation leave little doubt that Ashcroft was plainly upset with the 
White House for putting him “in a box” with Yoo. According to Goldsmith 
and Philbin, Ashcroft was direct about his grievances when Gonzales and 
Card came to see him in the hospital on March 10, 2004, including 
complaining that Ashcroft’s Chief of Staff and until recently the Deputy 
Attorney General had not been allowe^^j^-earHnto the program, and 
that he found it “very troubling that^^^^^^^Hpeople in other agencies” 
had been read into the program. What remains unclear is whether Ashcroft 
came to the realization that the Department had been given an insufficient 
number of read-ins only after Philbin and Goldsmith presented him with 
their concerns about the quality of Yoo’s legal analysis, or at some point 
before. -fT S/ - /8I//NF) 


228 As noted in Chapter Three, Yoo had been given the national security portfolio 
when he first joined the OLC in July 2001, several months before the attacks of 
September 11, 2001, and the inception of Stellar Wind. (U/ /PQUO) 
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We sought to obtain Yoo’s and the White House’s perspective on his 
selection as the sole Justice Department attorney to be read into Stellar 
Wind to provide advice on the legality of the program. We were not able to 
interview Yoo, who declined our request, or Addington and Card, who did 
not respond to our requests. fPS//BI//NF) 

The OIG asked Gonzales about how the White House determined who 
in the Department could be read into the program, but on the advice of 
Special Counsel to the President, Gonzales limited his answer to his 
personal views and declined to discuss internal White House deliberations 
that may have factored into the read-in decisions. Gonzales stated that he 
believed it was necessary for national security reasons to limit the number 
of read-ins to those “who were absolutely essential.” Gonzales also stated 
that there had to be sufficient operational personnel at the NS A, CIA, and 
FBI read in for the purpose of running the program, while reading in 
additional lawyers at the Department had comparatively less value because 
all lawyers will “have opinions” about the program. Yet, Gonzales also 
stressed to us that he welcomed the Department’s reassessment of Yoo’s 
opinions and encouraged Goldsmith and Philbin to re-examine the legal 
basis for the program in 2003 and 2004. 229 -(TS//SI//NF) 

We think the proposition that the participation of Department 
attorneys to analyze the legality of a program as factually and legally 
complex as Stellar Wind should be limited for the reasons offered by 
Gonzales is shortsighted and counterproductive. First, it is evident that 
Stellar Wind was as legally complex as it was technically challenging. Just 
as a sufficient number of operational personnel were read into the program 
to assure its proper technical implementation, we think as many attorneys 
as necessary should have been read in to assure the soundness of the 
program’s legal foundation. This was not done during the early phase of the 
program. (TS//SI/ - / - N F) 

The full history of the program also indicates that the program 
benefited from additional attorney read-ins. In this chapter, we described 
how Philbin and Goldsmith — who held differing opinions on which legal 
theory best supported the program - discovered serious deficiencies in Yoo’s 
analysis and together drafted more factually accurate and legally thorough 
support for the program. In Chapters Five, Six, and Seven we further 
describe how reading in additional attorneys facilitated the grounding of the 
program on firmer legal footing under FISA, allowed the Department more 
efficiently to “scrub” Stellar Wind-derived information in FISA applications, 


229 As discussed in this chapter, Comey, Goldsmith, and Philbin generally agreed 
that Gonzales supported the Department’s legal reassessment of the program. They also 
characterized Addington as far less supportive of their work than Gonzales. 
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and improved the handling of Stellar Wind-related discovery issues in 
international terrorism prosecutions. -( T - S - / /STLW/ /SI/ /QC/NF) — 

Second, we do not believe that reading in a few additional Department 
attorneys during the first 2 years of the program would have jeopardized 
national security as suggested by Gonzales, especially given the hundreds of 
operational personnel who were cleared into the program during the same 
period (see Chart 4.1). In fact, as noted above, we think the highly classified 
nature of the program, rather than constituting an argument for lim iting the 
OLC read-ins to a single attorney, made the need for careful analysis and 
review within the Department and by the NSA only more compelling. 
-pF S //et//WP) 

In sum, we concluded that the departure from established OLC and 
Department practices resulted in legal opinions to support the program that 
were later determined to be flawed. We believe the strict control over the 
Department’s access to the program undermined the role of the Department 
to ensure the legality of Executive Branch actions, and as discussed below, 
contributed to the March 2004 crisis that nearly resulted in the mass 
resignation of the Department’s leadership. (TS//SI//NF) - 

We recommend that when the Justice Department is involved with 
such programs in the future, the Attorney General should carefully assess 
whether the Department has been given adequate resources to carry out its 
vital function as legal advisor to the President and should aggressively seek 
additional resources if they are found to be insufficient. We also believe that 
the White House should allow the Department a sufficient number of 
read-ins when requested, consistent with national security considerations, 
to ensure that sensitive programs receive a full and careful legal review. (U) 

B. The Hospital Visit (U) 

The Department’s reassessment of Yoo’s analysis led Comey, who was 
exercising the powers of the Attorney General while Ashcroft was 
hospitalized in March 2004, to conclude that he could not certify the legality 
of the Stellar Wind program. In response, the President sent Gonzales and 
Chief of Staff Andrew Card to visit Ashcroft in the hospital to seek his 
certification of the program, an action Ashcroft refused to take. We "believe 
that the way the White House handled its dispute with the Department 
about the program - particularly in dispatching Gonzales and Card to 
Ashcroft’s hospital room to override Comey’s decision - was troubling for 
several reasons. (TS//SI//NF) 

As discussed in this chapter, by March 2004, when the Presidential 
Authorization was set to expire again, Goldsmith had placed Gonzales and 
Addington on notice for several months of the Department’s doubts about 
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the legality of aspects of the Stellar Wind program. In particular, he and 

the 

230 


After Attorney General Ashcroft was hospitalized and unable to fulfill 
his duties, the White House was informed that Deputy Attorney General 
Comey had assumed the Attorney General’s responsibilities. We found that 
the assertion by some in the White House at the time that they had not been 
informed of the situation was subsequently contradicted by the facts. In 
particular, Gonzales later acknowledged that he was aware that Comey was 
acting as the Attorney General. 231 (U) 

Before the Presidential Authorization was set to expire on March 1 1 , 
Comey, who was exercising the powers of the Attorney General at the time, 
told top officials in the White House — including Vice President Cheney and 
White House Counsel Gonzales — that the Justice Department could not 
recertify the legality of the program as it was presently operating. The White 
House disagreed with the Justice Department’s position, and on March 10, 
2004, convened a meeting of eight congressional leaders to brief them on 
the Justice Department’s seemingly sudden reluctance to recertify the 
program and on the need to continue the program. The White House did 
not invite anyone from the Department to this briefing to describe the basis 
for its advice about the legality of the program, nor did it inform the 
Department of its intention to hold the meeting. 232 (TS//SI//NF) — 

Following this briefing, Gonzales and Card went to the hospital to ask 
Attorney General Ashcroft, who was in the intensive care uni t recovering 


Philbin had made clear that the De 
collections of I 
(TS/ / STLW / / m/ / UU/W } 



230 Our conclusion that Goldsmith advised Gonzales and Addington of the 
Department’s concerns in December 2003 is supported by his contemporaneous notes of 
these events. In addition, although Gonzales told us that the first time he recalled hearing 
of these concerns in detail was in early March 2004, he did not dispute that Goldsmith had 
first begun to advise him of the Department’s general concerns months earlier, (U) 

231 During his congressional testimony, when questioned about whether he knew 
that Attorney General Ashcroft’s powers had been transferred to Comey, Gonzales 
responded, “I think that there were newspaper accounts, and that fact that Mr. Comey was 
the acting Attorney General is probably something I knew of.” (U) 


232 On the advice of White House counsel, Gonzales declined to provide a reason to 
the OIG why the Department was not asked to participate in the briefing. However, when 
Gonzales commented on a draft of this report, he stated that the purpose of the meeting 
was to inform the congressional leaders that the Denartme 
basis for aspects of the program, ! 

and that a legislative fix thereforewasnecessaiy. Gonzales stated that the purpose of the 
meeting was not to have a “debate” between the White House and the Department 
concerning the legality of the program, but rather to explore just such a legislative “fix.” 
(T S //SI//NF) 
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from surgery and according to witnesses appeared heavily medicated, to 
certify the program, notwithstanding Comey’s stated opposition. Yet, they 
did not notify Comey or anyone else in the Department that they intended to 
take this action. Their attempt to have Ashcroft recertify the program did 
not succeed. Ashcroft told them from his hospital bed that he supported 
the Department’s legal position, but that in any event he was not the 
Attorney General at the time - Comey was. (U) 

Gonzales stated that even if he knew that Ashcroft was aware of 
Comey’s opposition to recertifying the program, Gonzales would still have 
wanted to speak with Ashcroft because he believed Ashcroft still retained 
the authority to certify the program. Gonzales testified before the Senate 
Judiciary Committee in July 2007 that although there was concern over 
Ashcroft’s condition, “We would not have sought nor did we intend to get 
any approval from General Ashcroft if in fact he wasn’t fully competent to 
make that decision.” Gonzales also testified, “There’s no governing legal 
principle that says that Mr. Ashcroft, if he decided he felt better, could 
decide, I’m feeling better and I can make this decision, and I’m going to 
make this decision.”’ (U) 

We found this explanation and the way the White House handled the 
dispute to be troubling. Rather, we agree with Director Mueller’s 
observation, as recorded in his program log following his meeting with Card 
on March 1 1, 2004, that the failure to have Department of Justice 
representation at the congressional briefing and the attempt to have 
Ashcroft certify the Authorization by overruling Comey “gave the strong 
perception that the [White House] was trying to do an end nm around the 
Acting [Attorney General] whom they knew to have serious concerns as to 
the legality of portions of the program.” (TS//SI/ /NF) — 

At a minimum, we would have expected the White House to alert 
Comey directly that it planned to brief the congressional leaders on the 
Department’s position and that it intended to seek Ashcroft’s approval of the 
program despite Comey and Goldsmith’s stated legal position against 
continuing certain activities under the program. Instead, White House 
officials briefed congressional leaders and sought to have Attorney General 
Ashcroft recertify the program from his hospital bed without any notice to 
Comey or anyone else at the Department. We believe these actions gave the 
appearance of an “end run” around the ranking Justice Department official 
with whom they disagreed. - fPS/ - / 3I - / - / - NF) ■ 

C. Recertification of the Presidential Authorization and 

Modification of the Program (U) 

As described in this chapter, the Department had notified Gonzales 
and Addington of its concerns about the legality of aspects of the program 
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for several months. In fact, the Department had made clear to the White 
House in December 2003 and more emphatically in a series of meetings in 
March 2004 that it believed that aspects of the program could not be legally 
supported in their existing form. Comey and Goldsmith were clear in their 
advice to the President and other White^Ious^fficials^A^h^iospital^^^ 
Ashcroft also expressed deep concern | 

| and told Gonzales and Card that he supported the position of his 
subordinates. We believe that Ashcroft acted admirably under arduous 
circumstances. (TS/ /STLW//SI//OC/NF) — 

Despite the legal concerns uniformly expressed by senior Department 
of Justice leaders, the White House, through White House Counsel 
Gonzales, recertified the Authorization, allowing the program to continue 
substantively unchanged. (T3//3I//NF) 

Only after Mueller, Comey, and other senior Department and FBI 
officials made known their intent to resign if the White House continued the 
program unchanged, despite the Department’s conclusion that aspects of 
the program could not be legally supported, did the President direct that the 
issue be resolved, and the program be modified to address the Department’s 
legal concerns. Because we were unable to interview key White House 
officials, we could not determine for certain what caused the White House to 
change its position and modify the program, although the prospect of mass 
resignations at the Department and the FBI appears to have been a 
significant factor in this decision. 233 According to Comey, the President 
raised a concern that he was hearing about these problems at the last 
minute, and the President thought it was not fair that he was not told 
earlier about the Department’s legal position. In fact, as Comey informed 
the President, the President’s staff had been advised of these issues “for 
weeks.” - (TS//SI//NF) 

Finally, we believe that the Department and FBI officials who resisted 
the pressure to recertify the Stellar Wind program because of their belief 
that aspects of the program were not legally supportable acted courageously 
and at significant professional risk. We believe that this action by 
Department and FBI officials - particularly Ashcroft, Comey, Mueller, 


233 F or instance, we found it significant that on March 16, 2004, White House 
Counsel Gonzales, who had to make a recommendation to the President about how to 

jj’s conclusion that legal support for 

to ask him 

whether he would resign if the President did no | Mueller 

responded that he “would have to givekjjenoi 
ahead in the face of DOJ’s finding 
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Goldsmith, Philbin, and Baker - was in accord with the highest professional 
standards of the Justice Department. 4T S //GI/ /NPf ~ 
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CHAPTER FIVE 

STELLAR WIND PROGRAM’S TRANSITION TO FISA 

AUTHORITY 

(JUNE 2004 THROUGH AUGUST 2007) 

In this chapter we examine the transition in stages of the Stellar Wind 
program from presidential authority to FISA authority. We first describe the 
FISA Court’s approval in July 2004 of the government’s application to 
acquire foreign intelligence information through the collection of bulk e-mail 
meta data (basket 3 information). This application was based on a legal 
theory related to FISA’s pen register and trap and trace device provisions. 

We next discuss the government’s successful May 2006 application to the 
FISA Court for an order to obtain bulk telephony meta data (basket 2 
information) by the production of business records by certain 
telecommunications carriers. We then describe the government’s 
interaction with the FISA Court to place under FISA the government’s 
authority to intercept the content of certain communications involving both 
domestic and foreign telephone numbers and e-mail addresses (basket 1 
information). Finally, we summarize legislation enacted in August 2007 and 
July 2008 to amend FISA to address, among other concerns, the difficulty 
the government encountered in obtaining FISA authority for content 
collection, as well as the government’s contention that certain provisions of 
FISA had failed to keep pace with changes in telecommunications 
technology. (TS / / STLW/ / SI/ /OC/N - F) - 


I. E-Mail Meta Data Collection Under FISA {?S//SI//NE)__ 


A. Application and FISA Court Order (U) 



(PR/TT) Order from the FISA Court (T S //SI//NF) 



203 

TOP SECRET/ / S TLW/ /HCS/SI/ /ORCOM/KrOFOR ffr 







APPROVED FOR PUBLIC RELEASE 



Philbin told us that he encountered some opposition to the FISA 
approach from Counsel to the Vice President David Addington, who argued 
that the FISA Court was unconstitutional and questioned the need to seek 
its authorization for e-mail meta data collection. Philbin said that he 
responded that obtaining an order from the FISA Court was “ironclad safe.” 
Baker recalled attending at least one meeting at the White House with White 
House Counsel Gonzales and Addington to discuss whether to seek an order 
from the FISA Court based on FISA’s pen register and trap and trace device 
provisions (a PR/TT Order) and how the FISA Court should be approached 
to obtain such an order. Baker stated that during the meeting Addington 
said, “We are one bomb away from getting rid of this obnoxious Court.” 
Baker said Addington also stressed to him that there “is a lot riding on your 
[Baker’s] relationship with this Court.” -ff S/ - / STLW / / SI/ / OC/ NF) 


In contrast, Hayden told us that he did not have any concerns about 
transitioning the bulk e-mail meta data collection to FISA authority and was 
enthusiastic about the move. Hayden stated that while he believed the 
President had the authority to collect the bulk meta data for the NSA to 
conduct meta data analysis, he believes that involving an additional branch 
of government in the activity provided some clarity on this subject. 

/TO / / 0<T»T Tir / /or / / / n ml J 


Gonzales told us that he did not recall much about the process of 
Filing the application with the FISA Court to obtain e-mail meta data 
through a PR/TT Order, but stated that there may have been individuals at 
the White House who expressed concern that seeking the Order from the 
FISA Court was not a good ide a. However 

e Orde 

He stated that he relied on what the intelligence 
professionals told him and that he would not have supported the PR/TT 
application if NSA Director Hayden and others did not believe the collection 
under the PR/TT Order provided tb P rovers ^ the 


natio 


Gonzales 


»V« fgl» ■ ■ nVfMf f (VTVTI^I !■! 
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also told us that there was concern at the White House that filing the PR/TT 
application could lead to an unauthorized disclosure of the program. 


2. Briefing for Judge Kollar-Kotelly (U) 


Baker, Philbin, and Goldsmith met with Gonzales 
and Addington at the White House to discuss how to approach Judge 
Kollar-Kotelly concerning the proposed PR/TT application, and it was 
decided to give her a “presentation” abouyh^nnlic|hnj^Jh^)resentation 

was provided to Judge Kollar-Kotelly Present 

were Attorney General Ashcroft, CentraOntemgenc^genc^Director George 
Tenet, FBI Director Mueller, Hayden, Gonzales, OLC Assistant Attorney 
General Goldsmith, Philbin, Baker, and Director of the Terrorist Threat 
Integration Center (TTIC) John Brennan. According to an agenda of the 
briefing, and as confirmed to the OIG, the presentation was given in three 
parts. First, Mueller, Tenet, and Brennan described the natur 




ms o 


Second, Hayden 

described the technical aspects of the proposed bulk e-mail meta data 
collection, including how the information was to be collected, archived, 
queried, and minimized. This portion of the presentation stressed that the 
NS A required the collection of meta datyi^ulW^mgvjmize analytic 
capabilities through contact chaining^^^^^^^^^^^^to identify 
terrorist communications . 234 Third, Philbin explained the government’s 
legal argument that FISA authorized the Court to approve a broad 
application to collect e-mail meta data under the statute’s pen register and 
trap and trace provisions. (TS / / STLW/ / SI/ / OC /NF j- 


3. The PR/TT Application (TS//SI/ - /N F) — 

Philbin, Baker, and at least two Office of Legal Counsel attorneys 
assumed primaiy responsibility for drafting the PR/TT application to the 
FISA Court and a memorandum of law in support of the application . 235 


234 The agenda refers to the “needle in haystack” metaphor to illustrate the need for 
bulk collection, noting “must transform streams of hay into haystack that ran later be 
searched.” (TS///SI//NF1 




consisted of the application; a 

proposed order authorizing the collection activity and secondary orders mandating carriers 
to cooperate; a declaration of NSA Director Hayden explaining the technical aspects of the 

(Cont’d.) 
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Baker said that Judge Kollar-Kotelly was given a “read-ahead copy’ of the 
application, since it was standard practice to give the FISA Court draft 
applications for review. (TO//SI//NF) ~ 



sought authorization from the FISA Court to collect. -f TS//SI//NF) 


Th^)bjectiv^)Hhe application was to s^ 
bulk e-mail meta date 



[ the meta data to be collected 

under FISA authority would be stored in a database. According tc 
^nglicador^auerie^couknTymmagainst the database to identify! 

lookmeym^ontact^vith other 

individuals reasonably suspected to be^^^^^^^^^^^fand to reveal 

communications links between such operatives. The resulting analytical 
products would then be tipped out as leads to the FB^mc^therelements of 
th^UjS^ntelligence Community to find members of| 

(disrupt their activities, and prevent future terrorist attacks in the 
United States. 236 - (TS//STLW / /SI//OC/NF) 


The Justice Department constructed its legal argument for this novel 
use of pen register and trap and trace devices around traditional authorities 
provided under FISA. Specifically, 50 U.S.C. § 1842(a)(1) authorizes the 
Attorney General or other designated government attorney to apply 

for an order or an extension of an order authorizing or 
approving the installation and use of a pen register or trap and 
trace device for any investigation to obtain foreign intelligence 
information not concerning a United States person or to protect 


proposed e-mail meta data collection and identifying the government official seeking to use 
the pen register and trap and trace devices covered by the application for purposes of 50 
U.S.C. § 1842(cHl)^^eclaratioi^^irecto™^entranntelligence Tenet describing the 
threat a certification from Attorney 

General Ashcroft stating that the informationlikeb^^^btained from the pen register 
and trap and trace devices was relevant to an ongoing investigation to protect against 
international terrorism, as required by 50 U.S.C. § 1842(c); and a memorandum of law and 
fact in support of the application. (T3//3I//W ' F )~ 
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against international terrorism or clandestine intelligence 
activities, provided that such investigation of a United States 
person is not conducted solely upon the basis of activities 
protected by the first amendment to the Constitution which is 
being conducted by the Federal Bureau of Investigation under 
such guidelines as the Attorney General approves pursuant to 
Executive Order No. 12333, or a successor order. ~f FO//OI//NF) 

FISA incorporated the definitions of the terms “pen register” and “trap and 
trace device” from 18 U.S.C. § 3127. Thus, FISA adopted as the definition of 
a “pen register” 

a device or process which records or decodes dialing, routing, 
addressing, or signaling information transmitted by an 
instrument or facility from which a wire or electronic 
communication is transmitted, provided, however, that such 
information shall not include the contents of any 
communication. -( TS//SI//NF) 

18 U.S.C. § 3127(3). FISA also adopted as the definition of a “trap and trace 
device” 

a device or process which captures the incoming electronic or 
other impulses which identify the originating number or other 
dialing, routing, addressing, and signaling information 
reasonably likely to identify the source of a wire or electronic 
communication, provided, however, that such information shall 
not include the contents of any communication. (Tg / / qt j /nfj 

18 U.S.C. § 3127(4). 

In its application the government argued that the NSA's proposed 
collection of meta data met the requirements of FISA by noting that the 
meta data sought comported with the “dialing, routing, addressing, or 
signaling information” type of data described in FISA’s definitions of pen 
registers and trap and trace devices. The government also noted that 
nothing in these definitions required that the “instrument” or “facility” on 
which the device is placed carry communications of only a single user rather 
than multiple users. -(TS//SI//NF) 


The government next argued that the information likely to be obtained 
from the pen register and trap and trace devices was relevant to an ongoing 
investigation to protect against international terrorism, as certified by the 
Attorney General under 50 U.S.C. § 1842(c). In support of this “certification 
of relevance” the government stated that the FBI was conducting more th an 



(TS//SI//NF) 
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The government acknowledged that “the overwhelming majority of 
communicationsfromwhichmetadata will be collected will not be 
associated with^^^^^^^^^^mm” However, the government 
maintained that FISA did not impose any requirement to tailor collection 
precisely to obtain only communications that are strictly relevant to the 
investigation. The government argued that, in any event, “the tailoring 
analysis must be informed by the balance between the overwhelming 
national security interest at stake . . . and the minimal intrusion into 
privacy interests that will be implicated by collecting meta data - especially 
meta data that will never be seen by a human being unless a connection to 
a terrorist-associated e-mail is found.” -f FS/-/SI//NF) 


The government also stated that the NSA needed to collect meta data 
ir^Dulloi^rdei^^ffectively use analytic tools such as contact chaining 

(that would enable the NSA to discover enemy 
communications. This argument echoed a premise many officials told us 
about the nature of intelligence gathering in general. For example, Baker 
likened the search for useful intelligence, particularly in the meta data 
context, to finding a needle in a haystack, stating, “the only way to find the 
needle is to have the haystack.” Gonzales argued that “to connect the dots 
you first have to collect the dots.” -fTS//ST/ /NF) 


The application and supporting documents described th 
e-mail meta data NSA sought authority to collect: 



types of 




represented that for most of the proposed collection on 
it was “overwhelmingly likely’ that at least one end of the 
transmitted, communication either originated in or was destined for 
locations outside the United States, and that in some cases both ends of the 
communication w ere entirely overseas . 237 However, t he cove 
acknowledged th 
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As discussed below, the government argued and the FISA 
afely agreed that the above-described collectior 


satisfied the definitions of pen register and trap and trace devices 


under FISA and Title 18. See 50 U.S.C. § 1841(2); 18 U.S.C. § 3127(3) & (4). 


(TS//SI//NF) 


The application also explained the proposed archiving and querying 
process. According to the application, the collected meta data would be 
stored in a secure NSA network accessible only through two administrative 
login accounts and by specially-cleared meta data archive system 
administrators. Each time the database was accessed, the retrieval request 
would be recorded for auditing purposes. (T3//3I//NF) — 
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The application proposed allowing 10 NSA analysts access to the 
database. 238 The NSA analysts were to be briefed by the NSA Office of 
General Counsel concerning the circumstances under which the database 
could be queried, and all queries would have to be approved by one of seven 
senior NSA officials. 239 (TS//SI//NF) — 


with 



The application explained that the bulk collection wouli; 
^^^oarticulai^Mnai^ddrcsses^i^irdei^c^onduc^hainim 

| The application 

propose^tiia^[uene^o^h^^nai^iet£^a^^rchiv^would be performed 
when the e-mail address met the following standard: 


based on the factual and practical considerations of everyday 
life on which reasonable and prudent persons act, there are 
facts giving rise to a reasonable articulable suspicionthata_ 

particular known e-mail address is associated withB 



In addition, the NSA proposed applying the minimization procedures 
in the United States Signals Intelligence Directive 18 (USSID 18) to min imize 
the information reported concerning U.S. persons. According to the 
application, compliance with these minimization procedures would be 


238 At the governmentjyjeauegf^T^nurnber of NSA analysts was increased to 15 
when the Order was renewed^^^^^^^^^l (TS//0I//NF) 

230 When it granted the government’s application, the FISA Court noted that in 
conventional pen register and trap and trace surveillances a court first reviews the 
application before a particular e-mail account can be targeted. The FISA Court stressed the 
importance of the NSA Office of General Counsel’s obligation to ensure that the legal 
adequacy for such queries was met. -( T9//0I//NF) — 


f 
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monitored by the NSA’s Inspector General and General Counsel. The 
government also proposed that in each renewal application the NSA would 
report to the FISA Court on queries that were made during the prior period 
and the application of the reasonable articulable suspicion standard for 
determining that queried addresses were terrorist-related. (TS//SI//NF) 



sophisticated 
240 In the 


The application and supporting documents explained how the NSA 
inte nded to use the collected meta data. The NSA sou ght to use the meta 
date 

algorithms to develop contact chaining| 

application, the NSA estimated that through external intelligence gathering 
and internal analysis it would meet the proposed querying standard on 
average less than once a day. The NSA further estimated that these queries 
would generate approximately 400 tips to the FBI and CIA per year. 241 Of 
these tips to the FBI and CIA, the NSA projected that 25 percent would 
include U.S. person information, amounting to leads including information 
on about “four to five U.S. persons each month.” (TO// 01/ /NF)- 


4. Judge Kollar-Kotelly Raises Questions about PR/TT 
Application (TS//S1//NF) 

oflH Judge Kollar-Kotelly wrote Baker to inform him 
that she was considering the application and was in the process of 
preparing an opinion and order in response to it. She wrote that before the 
opinion and Order could be completed, however, she required written 
responses to two questions: 


(1) Apart from the First Amendment proviso in the statute (50 
U.S.C. § 1842(a)(1), (c)(2)), what are the general First 
Amendment implications of collecting and retaining this 
large volume of information that is derived, in part, from the 
communications of U.S. persons? 

(2) For how long would the information collected under this 
authority continue to be of operational value to the 
counter-terrorism investigation(s) for which it would be 
collected? fPS//SI//NF) 


Baker responded in a letter to the FISA Court on| 

Concerning the first question, Baker’s letter asserted that the proposed 


240 These analytic tools are discussed in Chapter Three. (U) 

241 The NSA arr^^ at this estimate based on the assumption that each query could 
be expected to generatqB|e-mail addresses “one level out,” an<4H addresses “two levels 
out." The overall number of direct and indirect contacts with the initial seed address would 
be significantly reduced using “analytical tradecraft.” (TS//SI//NF) 
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collection activity was consistent with the First Amendment and that he 
could find no reported decisions holding that the use of pen register and 
trap and trace devices violated the First Amendment. ~f TG//GI//NF) 


In his letter, Baker argued that although the meta data collection 
would include entirely innocent communications, a good-faith investigation 
does not violate the First Amendment simply because it is “‘broafd] in 
scope”’ (quoting Laird v. Tatum, 408 U.S. 1, 10 (1972)). He also wrote that 
the use of the collected meta data would be "narrowly constrained” because 
the queiying standard for the meta data would be subject to a “reasonable 


articulable suspicion” of a nexus to 



(TS//SI//NF) 


Regarding Judge Kollar-Kotelly’s second question concerning how 
long the collected meta data would continue to be of operational value, 

Baker wrote that, based on the analytic judgmgni^^i^^S^^ucln 
information would continue to be relevant at 

least 18 months. Baker also advised that the NSA believed the e-mail meta 
data would continue to retain operational value beyond 18 months, but that 
it should be stored “off-line” and be accessible to queries only by a 
specially-cleared administrator. Baker proposed that 3 years after the 
18-month timeframe, or 4V£ years after it is first collected, the meta data 
could be destroyed. 242 (TS //SI/ /NF) 


5. FISA Court Order (U) 


In response to the application and follow-up questions, on July 14, 
2004, Judge Kollar-Kotelly signed a Pen Register and Trap and Trace 
Opinion and Order based on her findings that the proposed collection of 
e-mail meta data and the government’s proposed controls over and 
dissemination of this information satisfied the requirements of FISA. 
fFS//IICS//SI//NF) 


The Order granted the government’s application in all key respects. It 
approved for a perio^^^av^h^ollectio^ States of 

meta The Order 

also required the government to comply with certain additional restrictions 
and procedures either adapted from or not originally proposed in the 
application. -( T - S//HCS//SI//NF) 

In the Order, the Court found that the information to be collected was 
“dialing, routing, addressing, or signaling information” that did not include 


242 FISA Court issued an order authorizing the NSA to 

maintain bulk meta data on-line for 4 ‘/a years after which time it must be destroyed. 
According to the NSA Office of General Counsel, the NSA still follows this retention 
procedure. -( TS//HCS//SI//NF) 
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the contents of any communication. The Court stressed that it was only 
authorizing collection of the^^categories of information delineated in the 
application, but acknowledge d that additional information “could be 
gleaned” f rom that meta data 

| The Court found that the means by which the^^^^^^categories 
of meta data were to be collected met th^ISA definition of a “pen register,” 
and that the means for collecting the^Kcategory of meta data satisfied the 
FISA definition of a “trap and trace device.” See 18 U.S.C. § 3127(3) 8s (4), 
as incorporated in FISA at 50 U.S.C. § 1841(2). -( T8 - / - /IIC3//3I//NF) 

The Court further found that the government satisfied FISA’s 
requirement that the application certify that the information likely to be 
obtained is relevant to an ongoing investigation to protect against 
international terrorism. The Court concluded that, “under the 
circumstances of this case, the applicable relevance standard does not 
require a statistical ‘tight fit’ between the volume of proposed collection and 
proportion of information that will be directly relevant to 
FBI investigations .” 243 - (T0//IICS//SI//NF) 




The Court also agreed with the government’s position that the privacy 
interest at stake in the collection of e-mail meta data did not rise to the 
“stature protected by the Fourth Amendment,” and that the nature of the 
intrusion was mitigated by the restrictions on accessing and disseminating 
the information, only a small percentage of which would be seen by any 
person. (TS//HCS/ / 8 1/ y - NF)- 

In sum, the Court concluded that the use of pen register and trap and 
trace devices to collect e-mail meta data would not violate the First 
Amendment, stating that 

the bulk collection proposed in this case is analogous to 
suspicionless searches or seizures that have been upheld under 
the Fourth Amendment in that the Government’s need is 
compelling and immediate, the intrusion on individual privacy 

interests is limited, and bulk collection appears to be a 

reasonably effective means of detecting and monitoring 

243 The Court cautioned that its ruling with regard to the breadth of the meta data 
collection should not be construed as precedent for similar collections of the full content of 
communications under the electronic surveillance provisions of FISA. The Court noted 
important differences in the two types of collection, including the fact that overbroad 
electronic surveillance requires a showing of probable cause to believe the target is an agent 
of a foreign power, while the bulk meta data collection under FISA’s pen register and trap 
and trace device provisions merely require^^howin^haMhe overbroad collection is 
justified as necessary to discover unknowiJ|m^|^|persons. The Court also 
contrasted the high privacy interests at stake with respect to content communications with 
the absence of a privacy interest in meta data. (TS//SI//NF) — 
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[relate^oDemtives and thereby obtaining information 

likely to be^^^^^lto ongoing FBI investigations. 
-fTS//HCS//SI//WF) 


However, the Court also was concerned that “the extremely broad 
nature of this collection carries with it a heightened risk that collected 
information could be subject to various forms of misuse, potentially 
involving abridgement of First Amendment rights of innocent persons.” The 
Court noted that under 50 U.S.C. § 1842(c)(2), pen register and trap and 
trace information about the communications of a U.S. person cannot be 
targeted for collection unless it is relevant to an investigation that is not 
solely based upon the First Amendment. Therefore, the Court ordered that 
the NS A modify its criterion for querying the archived data by inserting the 
following underlined language, as shown below: 


I will qualify as a seedj 
only if NS A concludes, based on the factual and practical 
considerations of everyday life on which reasonable and 
prudent persons act, there are facts giving rise to a reasonable 
articulable sus picionthata_particular known e-mail address is 
associated with | 
provided, however, that an | 
used bv a U.S. person shall not be regarded as associated with 

I solely on the 

basis of activities that are protected bv the First Amendment to 
the Constitution. -( T3//IIC0//SI//NF) 



believed to be 


Regarding the storage, accessing, and disseminating of the e-mail 
meta data obtained by the NSA, the Court ordered that the NSA must store 
the information in a manner that ensures it is not commingled with other 
data, and must “generate a log of auditing information for each occasion 
when the information is accessed, to include the . . . retrieval request.” The 
Court further ordered that the e-mail meta dat^jshainD^ecessed only 
through queries using the contact chaining^^^S^^H^IHIH’ as 
described by the NSA in the government’s application. (T8//IIC3/ / 01/ /NF ) 

The Court noted the “distinctive legal considerations” involved in 
implementing the authority the Court was vesting in the NSA. Specifically, 
the Court observed that conventional pen register and trap and trace 
surveillance required judicial review before any particular e-mail account 
could be targeted. However, by granting the government’s application, the 
Court noted that the lISAj^ecision to target an e-mail address (sometimes 
referred to as a “seedH^H^ 1 ) would be made without judicial review. 
Therefore, the Court ordered that the NSA’s Office of General Counsel would 
be responsible for training analysts to comply with querying standards and 
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other procedures and “to review the legal adequacy for the basis of such 
queries, including the First Amendment proviso . . . .” (TS / / HCS/ / SI/ / N F) 



As suggested by Baker in his^^HH||^|response to Judge 
Kollar-Kotelly’s inquiry regarding the useful life of the collected data, the 
Court ordered that the e-mail meta data shall be available for 18 months, for 
querying. The Court further ordered that after the 18-month period, the 
data must be transferred to an “off-line” tape system from which it could 
still be accessed for querying upon approval of the NSA officials authorized 
to approve queries, and that such meta data must be destroyed 4 Vi years 
after initially collected. (TS//IICS//3I//NF) 

The Court’s Order was set to expire after 90 days. The Court required 
that any application to renew or reinstate the authority granted in the Order 
must include: a report discussing queries made since the prior application 
and the NSA’s application of th^eauisit^ega^tandard to those queries; 
detailed information regarding|^^^^^^^^^^proposed to be added to the 
authority g ranted under the Order; any changes to the description of the 
|described in the Order or the nature of the communications 

means of collection, 

including tdthe^^^^^^^^^^^^^^^^ofthe pen register and 
trap and trace devices^ 

(TS//HCS//SI//NF) 




Finally, the Court issued separate orders^^^^^^^^^^^^^^mto 
assist the NSA with the installation and use of the pen register and trap and 
trace device^an^^naintain the secrecy of the NSA’s 

called “secondary orders,” | 

^^^^^^^^^HTheNSAwas directed to compensate the carriers for all 
assistance provided in connection with the PR/TT Order. 
fPg//Hrg//S T //NT7) 

Baker and other witnesses told us that obtaining the Order was seen 
by the Department as a great success, and that there was general 
agreement that the government had secured all the authority it sought to 
conduct the bulk e-mail meta data collec 



| Comey told us that 
obtaining the Order from the FISA Court also provided an “air of legitimacy” 
to the program. 244 (T8//STLW/ /SI/ /OC/NF) 


244 Comey and others informally referred to the PR/TT Order as “the mother of all 
pen registers.” (TS//S1//N F) — 
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President Orders Limited Use 



E-mail meta data collection under FISA pen register authority began 
when the PR/TT Order took effect on July 14, 2004. As re quired bv the 
Order, the data was placed in its own database or “re alm . 



245 The President’s Memorandum provided that the authority to conduct such 
searches was to terminate on September 23, 2004. In the September 17, 2004, Presidential 
Authorization, this authority was extended until November 18, 2004. 
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2 . 


Office of Legal Counsel Determine 



( T S // S TLW// S I//OC/NF) 


Jack Goldsmith resigned as Assistant Attorney General for the Office 
of Legal Counsel on July 30, 2004. Goldsmith was replaced by Daniel 
Levin, who served as the Acting Assistant Attorney General for OLC until 
February 2005. (U) 


During late 2004, at the request of Comey and Ashcroft, Levin began 
work on an OLC memorandum addressing whetheritwouldbelawfulfbr^ 



246 The^^^^^He-mail meta data has since been placed on tape and is being held 
by the NSA Offic^^Ueneral Counsel pursuant to a preservation order. 

(TO / / OTLW/ / 01/ / O 0/ MF) 

247 The final version of the OLC memorandum was signed by Levin on February 4, 
2005. Levin told the OIG that a “poli cy decision” was made to limit application of the 
memorandum to the specific purpose! 

However, Levin stated that, based on his analysis of the issue, he believed that|_ 

(Cont’d.) 
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Thus, the President asserted extrajudicial authority to order the 
further use of e-mail meta data collected under Stellar Wind for the limited 
purpose described in his August 9 memorandum. The FISA Court was 
notified of this action, although the government did not seek its permission. 
(TS/ /STLW//SI//OC/ - N F) 

C. Non-Compliance with PR/TT Order (T S // S I//NF ) 

As with other orders issued under FISA, the PR/TT Order was 
renewed every 90 days. During the early renewals, two major instances of 
non-compliance were brought to the FISA Court’s attention. As described 
below, these violations of the Order resulted primarily from the NSA senior 
officials’ failure to adequately communicate the technical requirements of 
the Order to the NSA operators tasked with implementing them, and from 
miscommunications among the FISA Court, the Justice Department, and 
the NSA concerning certain legal issues. ~ tTS//8I//NF) 

1. Filtering Violations fT8 //SI//NP) 

OnHHHoiPR filed a Notice of Compliance Incidents with 
the FISA Court. In the Notice, Baker stated that the compUance^ncidents 
cited in the Notice “raise compliance issues with about the 


collection authorized by the Court.” 248 The Notice included as an 
attachment a letter from NSA General Counsel Robert Deitz to Baker 



us that, other than Addington, no one else was pushing to broaden the memorandum’s 
application. (TS / / STLW / / SI/ / PC/ WF) ■ 


248 Subsequent filings indicate that|^^^H^f overall collections under the Order 
were affected by the violations. - fPG//BI//NF) 


249 One tipper that was based on this unauthorized collection was disseminated as 
a lead to the FBI but was subsequently retracted. (T8//0I//NF) 
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The Court wrote that the “NSA violated its own proposed limitations, which 
were attested to by its Director and, at the government’s invitation, adopted 
as provisions of the orders of this Court.” The Court found that the 
violations “resulted from deliberate actions by NSA personnel,” as 
distinguished from technical failures. The Court stated it was also troubled 




violations, which extended from July 14 through 
and that the Court was reluctant to issue a renewal of 


s 

Order R 





for renewal or 


be accompanied by 
a sworn declaration by the Secretary of Defense attesting to the state of 
compliance with the PR/TT Order and a description of the procedures that 
would be used to ensure compliance. (TS/ /SI//NF) - 

On^^^^^^^^HHthe government moved for an extension of time 
(until HHHIH^^hin which to provide the Secretary of Defense’s 
declaration. Th^notion^hicl^h^ourt granted, assured the Court that 
surveillance^^^^^^^^l^m^^^^nia^been terminated on 

and thaton^^^^P^^^^I the NSA had moved to a 
separate database all meta data obtained 


The NSA also represented that it reconstructed its 
contact chaining database using only properly obtained meta data and 
purged the unauthorized meta data from the system. -(TS//SI//NF) 

A declaration by NSA Director H^vden accompanying the 
government’s motion stated a total ofH e " m ail addresses werc^ipped as 
leads to the FBI and CIA during the violation period and that^Jfof these 
leads may have come from the unauthorized collection. Hayden wrote that 
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isjgad was purged from the FBI's and CIA's databases on 
(TS//BI//NF) 



The NSA Office of the Inspector General subsequently issued a report 
on its investigation of the unauthorized collections. The NSA OIG report 
stated that the filtering violations “probably led to actual unauthorized 
collection, but we have not been able to determine the extent of such 
collection, and we are not certain that we will be able to do so.” The report 
further stated that the collection program under PR/TT Order authority was 
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Baker told us that during one of his “oversight” visits to the NSA 


following the FISA Court’s PR/TT Order, he was given a demonstration of 
how the NSA analysts processed the e-mail meta data, including an 
explanation of how e-mail meta data is collected and queried. Baker said he 
was informed that among the pieces of data that might be used to meet the 



251 In the initial PR/TT Order, the Court required such a report only upon the 
government’s submission of a renewal application every 90 days. (T S //SI//NF) 

252 As noted above, seed^m^ are e-mail addresse^^eleDhon^iumbers for 
which a reasonable artic ulable susp icion exists to believe thejjj^m|^|^|mis related 
to a terrorist entity. Seec^^^^U| are used to query the meta data database to reveal 
links with other addresses or numbers. (TR//ST/ /NF) 
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D. Subsequent PR/TT Applications and Orders -{ T S //SI//MF) . 


described above, the PR/TT Order was first renewed on| 

| and was renewed by subsequent orders of the FISA Court at 
approximately 90-day intervals. 254 (TS/ /SI/ /NK )- 

the FISA Court issued a Supplemental Order 

requiring the government to enhance its reporting to the Court of the foreign 
intelligence benefits realized under the PR/TT Orders. Writing for the FISA 
Court, Judge Kollar-Kotelly stated that the authority granted under these 
order^Hnwe^he NSA “to collect vast amounts of information about e-mail 

^communications^]” but that “the Court is unable on the 

current record to ascertain the extent to which information so collected has 
actually resulted in the foreign intelligence benefits originally anticipated.” 
Supplemental Order at 1-2. The government responded with a motion 
requesting that, in light of prior briefings it had given the FISA Court, it not 
be required to fully comply with the Supplemental Order. It is not clear 
what if any specific action the FISA Court took in response to this motion, 
although based on the OIG’s review of the PR/TT docket the government 
continued to submit regular reports to the FISA Court. 
(TS//8TLW//SI//OC/NF) 



254 In these renewals,| 


|were added and dropped fro 


| that were approved in the July 14, 2004, PR/TT Order. (TB//SI//NF) 
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II. Telephony Meta Data Collection Under FISA { TS//SI//NF) 


The second part of the Stellar Wind program, brought Under FISA 
authority was the NSA’s bulk collection of telephony meta data (basket 2). 
As described in Chapter Three, under this aspect of the Stellar Wind 
program the NSA obtained th^al^etai^xcord^HjeleDhon^alls^^^^ 

domestic and international I 



| Call detail 

records consist of routing information, including the originating and terminating telephone 
number of each call, and the date, time, and duration of each call. The call detail records 
do not include the substantive content of any communication or the name, address, or 
financial information of a subscriber or customer. 
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natureofthetelephony collection provi ded the NSA the abilit 

| - contact chaininf 
(TS / / STLW/ / SI/ / OC/ NF -) — 


to conduct 


The transition of bulk telephony meta data collection from 
Presidential Authorization under the Stellar Wind program to FISA authority 
relied on a provision in the FISA statute that authorized the FBI to seek an 
order from the FISA Court compelling the production of “any tangible 
things” from any business, organization, or entity, provided the items are for 
an authorized investigation to protect against international terrorism or 
clandestine intelligence activities. See 50 U.S.C. § 1861. Orders under this 
provision commonly are referred to as “Section 215” orders in reference to 
Section 215 of the USA PATRIOT ACT, which amended the “business 
records” provision in title V of FISA. 258 The “tangible things” the government 
sought in the Sectio^2^^DDlicatio^described in this section were the call 
detail records^^^^^^mm. (TS//STLW//SI//OC/NF) 

We describe below the circumstances that led to the government's 
decision to transition the bulk collection of telephony meta data from 
presidential authority to FISA Authority. We then summarize the 
government’s initial application and the related Court Order. 

•f TO/ / OTLW/ / SI/ /OC/NF) 

A. Decision to Seek Order Compelling Production of Call detail 
records (TS//3I//NF) ~ 

The timing of the Department’s decision in May 2006 to seek a FISA 
Court order for the bulk collection of telephony meta data was driven 
primarily by external events. On December 16, 2005, The New York Times 
published an article entitled, “Bush Lets U.S. Spy on Callers Without 
Courts.” The article, which we discuss in more detail in Chapter Eight, 
described in broad terms the content collection aspect of the Stellar Wind 
program, stating that the NSA had “monitored the international telephone 
calls of hundreds, perhaps thousands, of people inside the United States 
without warrants over the past three 
‘dirty numbers’ linked to al Qaeda.” 



(TS / / STLW //B1//UC/NF) 


258 xhe term. “USA PATRIOT Act” is an acronym for the Uniting and Strengthening 
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 
2001, Pub. L. No. 107-56, 115 Stat. 272 (2001). It is commonly referred to as “the Patriot 
Act.” (U) 
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On December 17, 2005, in response to the article, President Bush 
publicly confirmed that he had authorized the NSA to intercept the 
international communications of people with “known links” to al Qaeda and 
related terrorist organizations (basket 1). On January 19, 2006, the Justice 
Department issued a document entitled “Legal Authorities Supporting the 
Activities of the National Security Agency Described by the President” and 
informally referred to as a “White Paper,” that addressed in an unclassified 
form the legal basis for the collection activities that were described in the 
New York Times article and confirmed by the President. 

(TS / / STLW / / 01/ / OC/NP )~ 

According to Steven Bradbury, the head of OLC at that time, the le gal 
analysis contained in the White PaperB 



Times article did not describe this aspect of Stellar Wind, reporters at USA 
Today we re asking about this aspect of the progra m in early 2006. 
Bradbury^^^^^^^mH^l^mmmm anticipated that a USA 
Today story would attract significant public attention when it was 
published. 259 (TS/ /STLW/ /SI/ /OC/NF) 



259 On May 11, 2006, USA Today published the results of its investigation. The 
article, entitled “NSA Has Massive Database of American Phone Calls,” reported that the 
NSA “had been secretly collecting the phone call records of tens of millions of Americans, 
using data provided by AT&T, Verizon, and BellSouth.” The article stated that the program, 
launched shortly after the September 1 1 attacks, collected the records of billions of 
domestic calls in order to analyze calling patterns to detect terrorist activity. The article 
reported that the records provided to the NSA did not include customer names, street 
addresses, and other personal information, but noted that such information was readily 
available by cross-checking the telephone numbers against other databases. 

(TS/ /STLW//!// OC/NF)) 
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B. Summary of Department’s Application and Related FISA 

Court Order ( B /NF) 


As noted previously, applications to the FISA Court that seek an order 
compelling the production of "tangible things” are commonly referred to as 
“Section 215” applications, in reference to Section 215 of the USA PATRIOT 
ACT. Section 215 authorizes the FBI to request a FISA Court order 

requiring the production of any tangible things (including 
books, records, papers, documents, and other items) for an 
investigation to obtain foreign intelligence information not 
concerning a United States person or to protect against 
international terrorism or clandestine intelligence activities, 
provided that such investigation of a United States person is not 
conducted solely upon the basis of activities protected by the 
first amendment to the Constitution. (U) 

50 U.S.C. § 1861(a)(1). 261 Section 215 does not require that the items 
sought pertain to the subject of an investigation; the government need only 
demonstrate that the items are relevant to an authorized investigation. 262 

(U) 


On May 23, 2006, the FBI filed with the FISA Court a Section 215 
application seeking authority to collect telephony meta data to assist the 
^S^j^ndin^an^dentifying known ant^mknowimnembens or agents of| 

the |^^^^^^^^^^^|related 

investigations then pending and other Intelligenc^Communih^Demtions. 
The application requested an order compellingmmmto 
produce (for the duration of the 90-day order) call detail records relating to 
all telephone communications maintained by the carriers. The application 
described call detail records as routing information that included the 


26 1 “United States person" is defined in FISA as a citizen, legal permanent resident, 
or unincorporated association in which a “substantial number” of members are citizens or 
legal permanent residents, and corporations incorporated in the United States as long as 
such associations or corporations are not themselves “foreign powers.” 50 U.S.C. 

§ 180 l(i) (2005). (U) 

262 prior to the enactment of Section 215, the FISA statute’s “business records” 
provisions were limited to obtaining information about a specific person or entity under 
investigation. Also, information could be obtained only from common carriers, public 
accommodation facilities, physical storage facilities, and vehicle rental facilities. (U) 
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originating and terminating telephone number of each call, and the date, 
time, and duration of each call. The application stated that telephony meta 
data did not include the substantive content of any communication or the 
name, address, or financial information of a subscriber or customer. 
According to the application, the majority of the telephony meta data 
provided to the NSA was expected to involve communications that were (1) 
between the United States and abroad, or (2) wholly within the United 
States, including local telephone calls. 


UibVJJslfJiNall 


The application acknowledged that the^^Jcollection would mclude 
records of communications of U.S. persons located within the United States 
who were not the subject of any FBI investigation. However, relying on the 
precedent established by the PR/TT Order, the application asserted thaljjhe 
collection was nee ded for the NSA to perform analysis to find knownB 

and to identify unknown operatives, some of whom may be 
in the United States or in communication with U.S. persons. The 
application stated that it was not possible to determine in advance which 
particular piece of meta data will identify a terrorist. The application stated 
that obtaining suchbulkdatamcreases the NSA’s ability, through 
contact- chainins^^^^^^^^^^^HH to detect and identify members o 
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The database could be 

queried only if the NSA determined that, “based on the factual and practical 
considerations of everyday life on which reasonable and prudent persons 
act, there are facts giving rise to a re asonable, articulable suspicion that the 
telephone number is associated wit 



the Section 215 application, like the PR/TT application and Order, added 
the following proviso to the query standard: “provided, however, that a 
telephone number believed 
regarded as associated withj 

solely on the basis of activities that are protected by the First Amendment to 
the Constitution,” (TS//SI//NF) 


According to the application, the NSA estimated that only a tiny 
fraction (1 in 4 million, or 0.000025 percent) of the call detail records 
included in the database were expected to be analyzed. The results of any 
such analysis would be provided, or “tipped,” to tl 



(■ PS//0I//NF) 


The application also proposed restrictions on access to, and the 
processing and dissemination of, the data collected that were essentially 
identical to those included in the PR/TT Order. These included the ' 
requirement that queries be approved by one of seven NSA officials or 
managers and that the NSA’s Office of the General Counsel would review 
and approve proposed queries of telephone numbers reasonably believed to 
be used by U.S. persons. 267 (TS//SI/ /NF) 



267 The application included several other measures to provide oversight of the use 
of meta data, such as controls on the dissemination of any U.S. person information, the 
creation of a capability to audit NSA analysts with access to the meta data, the destruction 
of collected meta data after a period of 5 years (the destruction period for e-mail meta data 
was 4 '/a years), and a review by the NSA’s Inspector General and General Counsel 
conducted within 45 days of implementing the FISA Court order that assessed the 
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On May 24, 2006, the FISA Court approved the Section 215 
application. The Court’s Order stated that there were reasonable grounds to 
believe that the telephony meta data records sought were relevant to 
authorized investigations being conducted by the FBI to protect against 
international terrorism. The Order incorporated each of the procedures 
proposed in the government’s application relating to access to and use of 
the meta data. These procedures included a requirement that any 
application to renew or reinstate the authority for the bulk collection 
contain a report describing (1) the queries made since the Order was 
granted; (2) the manner in which the procedures relating to access and use 
of the meta data were applied; and (3) any proposed changes in the way in 
which the call detail records would be received from the communications 
carriers. The Order also requires the Justice Department to review, at least 
every 90 days, a sample of the NSA’s justifications for querying the call 
detail records. - (TS//SI/ /NF) - 


Through March 2009, the FISA Court renewed the authorities granted 
in the May 24 Order at approximately 90-day intervals, with some 
modifications sought by the government. I*’ 


IfMiHMlmfiilsiKTfliiMal 




268 


I Except for these and other 

mmommoamcattons^n^effi^ren^TSA^ourrs grant of Section 215 
authority for the bulk collection of telephony meta data remained essentially 




| Further, the FISA Court’s Section 

2^ modify its use of the telephony meta 
data from an analytical perspective. However, as discussed below, the FISA 
Court drastically changed the authority contained in its March 2009 Section 
215 Order following the government’s disclosure of incidents involving the 
NSA’s failure to comply with the terms of the Court’s prior orders. 





adequacy of the management controls for the processing and dissemination of U.S. person 
information. tT0//0I//NP) 


268 As noted above, the Court granted an identical motion at the same time in 
connection with the bulk collection of e-mail meta data. (TG//GI//NF) 
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C. Non-Compliance with Section 215 Orders - (TS//BI//NF ) 

On January 9, 2009, representatives from the Department’s National 
Securily Division attended a briefing at the NSA concerning the telephony 
meta data collection. During the course of this briefing, and as confirmed 
by the NSA in the days that followed, the Department came to understand 
that the NSA was querying the telephony meta data in a manner that was 
not authorized by the FISA Court’s Section 215 Orders. Specifically, the 
NSA was on a daily basis automatically querying the meta data with 
thousands of telephone identifiers from an “alert list” that had not been 
determined to satisfy the reasonable articulable suspicion (RAS) standard 
the Court required be met before the NSA was authorized to “access the 
archived data” for search or analysis purposes. 269 -fTS//SI//NF)- 


The alert list contained telephone identifiers that were of interest to 
NSA counterterrori sm analysts responsible for tracking the targets of the 
Section 215 Orders 

| The list was used 

to compare_ der FISA 

authorit 


Under the procedures the NSA had 
developed to implement the Section 215 authority, alerts (or matches) 
generated from RAS - approvecHdentifie^^ould be used to automatically 

conduct contact chaining^^^^^^^^^^^^Hof the telephony meta data. 

However, automated analysis for alerts generated by non-RAS approved 
identifiers were not permittecMnstead^h^lerts were sent to analysts to 
determine whether chaining^^f^H^^^^HJvas warranted in 
accordance with the RAS standard. (TS// S I//NF) 



On January 15, 2009, the Justice Department notified the FISA Court 
that the NSA had be en accessing the tel 
approved identifiers. 

1 270 On January 28, 2009, the 



269 The term “telephone identifier” used by the government means a telephone 
number as well as other unique identifiers associated with a particular user or 
telecommunications device for purposes of billing or routing communications. 
(T3//3I//NF) 


270 Following the Department’s notice to the Court, the NSA attempted to complete 
a software fix to the alert process so that “hits” against the telephony meta data generated 
by non-RAS-approved telephone identifiers were deleted and that only “hits” generated by 
RAS-approved identifiers were sent to NSA analysts for further analysis. The NSA also 
attempted to construct a new alert list consisting of only RAS-approved telephone 
identifiers. However, the implementation of these modifications was unsuccessful and on 
January 24, 2009, the NSA shut down the alert process completely. (TS//SI//NF) 
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Court issued an order stating that it was “exceptionally concerned about 
what appears to be a flagrant violation of its Order in this matter[.]” The 
Court required the government to file a brief to “help the Court assess 
whether the Orders in this docket should be modified or rescinded; whether 
other remedial steps should be directed; and whether the Court should take 
action regarding persons responsible for any misrepresentations to the 
Court or violation of its Orders, either through its contempt powers or by 
referral to appropriate investigative offices.” The Court also required the 
government to address several additional specific issues, including who 
knew that the alert list being used to query the meta data included 
identifiers that had not been determined to meet the reasonable and 
articulable suspicion standard, how long the “unauthorized querying” had 
been conducted, and why none of the entities the Court directed to conduct 
reviews of the meta data collection program identified the problem earlier. 271 
(TS//SI//NF) - 

On February 17, 2009, the government responded to the Court’s 
Order and acknowledged that the NSA’s previous descriptions to the Court 
of the alert list process were inaccurate and that the Section 215 Order did 
not authorize the government to use the alert list in the manner that it did. 
The government described for the Court in detail how the NSA developed 
procedures in May 2006 to implement the Section 215 authority that 
resulted in the NSA querying the telephony meta data with non-RAS 
approved telephone identifiers for over 2 years in violation of the Court’s 
Orders, and how those procedures came to be described incorrectly to the 
Court. According to the government, the situation resulted from the NSA’s 
interpretation of the term “archived data” used in the Court’s Orders and 
the NSA’s mistaken belief that the alert process under the Section 215 
authoriiy operated the same as the alert process under the Pen 
Register/Trap and Trace authority. 272 The government told the Court that 
“there was never a complete understanding among key personnel” who 
reviewed the initial report to the Court describing the alert process about 


271 The entities directed to conduct such reviews under the Section 215 Orders were 
the NSA’s Inspector General, General Counsel, and Signals Intelligence Directorate 
Oversight and Compliance Office. (U / / FOU Q) 

272 The NSA understood the term “archived data” in the Court’s Order to refer to the 



satisfy the RAS standard was only triggered when the NSA sought access to the stored, or 
“archived,” repository of telephony meta data. For this reason, in the NSA’s view, it was not 
required to limit the alert list to RAS-approved identifiers. (TS//SI//NF )- 
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what certain terminology was intended to mean, and that “there was no 
single person who had complete technical understanding of the BR FISA 
system architecture.” - ( - TS/ / SI/ /NF) 

The government argued that the Section 215 Orders should not be 
rescinded or modified “in light of the significant steps that the Government 
has already taken to remedy the alert list compliance incident and its 
effects, the significant oversight modifications the Government is in the 
process of implementing, and the value of the telephony metadata collection 
to the Government’s national security missionf.]” 273 Among the several 
measures the government highlighted to the Court was the NSA Director’s 
decision to order “end-to-end system engineering and process reviews 
(technical and operational) of NSA’s handling of [telephony] metadata.” Less 
than two weeks after the government filed the response summarized above, 
the government informed the Court that the NSA had identified additional 
compliance incidents during these reviews. 274 -( TS//SI//NF) 

In Orders dated March 2 and 5, 2009, the FISA Court addressed the 
compliance incidents reported by the government and imposed drastic 
changes to the Section 215 authorities previously granted. The Court first 
addressed the NSA’s interpretation of the term “archived data.” The Court 
said the interpretation “strains credulity” and observed that an 
interpretation that turns on whether the meta data being accessed has been 
“archived” in a particular database at the time of the access would “render 
compliance with the RAS requirement merely optional.” - (TS//SI//NF) 


273 


^ The NSA also 

determined that in all instances that a U.S. telephone identifier was used to query the meta 
data for a report, the identifier was either already the subject of a FISA Court order or had 
been reviewed by the NSA’s Office of General Counsel to ensure the RAS determination was 
not based solely on a U.S. person’s First Amendment-protected activities. -(TS/ /SI/ - / NF) 

274 The additional compliance incidents involved the NSA’s handling of the 
telephony meta data in an unauthorized manner. The first incident involved the NSA’s use 
of an analytical tool to query (usually automatically) the meta data with non-RAS approved 
telephone identifiers. The tool determined if a record of a telephone identifier was present 
in NSA databases and, if so, provided analysts with information about the calling activity 
associated with that identifier. The second incident involved three analysts who conducted 
chaining analyses in the telephony meta data using 14 non-RAS approved identifiers. 
According to the government’s notice to the Court, the analysts conducted queries of 
non-FI SA authorized telephony meta data and were unaware their queries also ran against 
the FISA-authorized meta data. The government stated that none of the queries used an 
identifier associated with a U.S. person or telephone identifier and none of the queries 
resulted in intelligence reporting. - (TS/ /SI//NP) — 
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The Court next addressed the misrepresentations the government 
made to the Court from August 2006 to December 2008 in reports that 
inaccurately described the alert list process. The Court recounted the 
specific misrepresentations and summarized the government’s explanation 
for their occurrence. The Court then concluded, 

Regardless of what factors contributed to making these 
misrepresentations, the Court finds that the government's 
failure to ensure that responsible officials adequately 
understood the NSA’s alert list process, and to accurately report 
its implementation to the Court, has prevented, for more than 
two years, both the government and the FISC from taking steps 
to remedy daily violations of the minimizatioryDrocedures set 
forth in FISC orders and designed to protectU|^^|call 
detail records pertaining to telephone communications of U.S. 
persons located within the United States who are not the 
subject of any FBI investigations and whose call detail 
information could not otherwise have been legally captured in 
bulk. - (TS//SI//NF )- 

The Court also addressed the additional non-compliance incidents 
that were identified during the initial review ordered by the NSA Director, 
observing that the incidents occurred despite the NSA implementing 
measures specifically intended to prevent their occurrence. In view of the 
record of compliance incidents the government had reported to date, the 
Court stated, 

[I]t has finally come to light that the FISC’s authorizations of 
this vast collection program have been premised on a flawed 
depiction of how the NSA uses BR metadata. This 
misperception by the FISC existed from the inception of its 
authorized collection in May 2006, buttressed by repeated 
inaccurate statements made in the government’s submissions, 
and despite a government- devised and Court-mandated 
oversight regime. The minimization procedures proposed by the 
government in each successive application and approved and 
adopted as binding by the orders of the FISC have been so 
frequently and systemically violated that it can fairly be said 
that this critical element of the overall BR regime has never 
functioned effectively. - ( - TS/ /SI/ /NF) 

Despite the Court’s concerns with the telephony meta data program, 
and its lack of confidence “that the government is doing its utmost to ensure 
that those responsible for implementation fully comply with the Court’s 
orders,” it authorized the government to continue collecting telephony meta 
data under the Section 215 Orders. The Court explained that in light of the 
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government’s repeated representations that the collection of the telephony 
meta data is vital to national security, taken together with the Court’s prior 
determination that the collection properly administered conforms with the 
FISA statute, “it would not be prudent” to order the government to cease the 
bulk collection. (TS//SI// - NF )- 

However, believing that “more is needed to protect the privacy of U.S. 
person information acquired and retained” pursuant to the Section 215 
Orders, the Court prohibited the government from accessing the meta data 
collected “until such time as the government is able to restore the Court’s 
confidence that the government can and will comply with previously 
approved procedures for accessing such data.” 275 The government may, on 
a case-by-case basis, request authority from the Court to queiy the meta 
data to obtain foreign intelligence. 276 Such a request must specify the 
telephone identifier to be used and the factual basis for the NSA’s RAS 
determination. -f TO//OI//NF) 

The Court ordered that upon completion of the NSA’s end-to-end 
system engineering and process reviews, the government file a report that 
describes the results of reviews, discusses the steps taken to remedy 
non-compliance incidents, and proposes minimization and oversight 
procedures to employ should the Court authorize resumption of regular 
access to the telephony meta data. The government’s report also must 
include an affidavit from the FBI Director and any other government 
national security official deemed appropriate describing the value of the 
telephony meta data to U.S. national security. (TB//SI/ /NF) 

Additionally, the Court ordered the government to implement 
oversight mechanisms proposed in the government’s response to the 
compliance incidents. These mechanisms generally require the Justice 
Department’s National Security Division to assume a more prominent role in 
the NSA’s administration of the bulk collection program. For example, the 
NSA’s Office of General Counsel must now consult with the National 


275 The Court also stated, “Given the Executive Branch’s responsibility for and 
expertise in determining how best to protect our national security, and in light of the scale 
of this bulk collection program, the Court must rely heavily on the government to monitor 
this program to ensure that it continues to be justified, in the view of those responsible for 
our national security, and that it is being implemented in a manner that protects the 
privacy interests of U.S. persons[.]° (TQ//QI//NF) 

276 The Court authorized the government to query the meta data without Court 
approval to protect against an imminent threat to human life, with notice to the Court 
within the next business day of the query being conducted. The Court also authorized the 
government to access the meta data to ensure “data integrity” and to develop and test 
technological measures designed to enable to the NSA to comply with previously approved 
procedures for accessing the meta data. - (TG / / SI/ / NF) 
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Security Division on all significant legal opinions that relate to the 
interpretation, scope, or implementation of past, current, and future Section 
215 Orders related to the telephony bulk meta data collection. 


On May 29, 2009, the Court authorized the government to continue 
collecting telephony meta data under the Section 215 Orders for 43 days 
subject to the same limitations set out in its orders of March 2 and 5, 2009. 


Content Collection under FISA 


The third and last part of the Stellar Wind program brought under 
FISA authority was content collection (basket 1). The effort to accomplish 
this transition was legally and operationally complex, and our discussion in 
this section does not address each statutory element or the full chronology 
of the government’s applications and related FISA Court orders. Rather, we 
describe the circumstances surrounding the government’s deci sion to 
transition content collection from presidential to FISA authori 


We also summarize the FISA 
Court's response to the government's content collection proposals and the 
orders it issued. In this section, we describe one FISA Court judge’s 
rejection of the government’s legal approach to content collection, a decision 
that hastened the enactment of legislation that significantly amended the 
FISA statute and provided the government surveillance authorities broader 
than those authorized under Stellar Wind. (TS//STLW//SI//OC/NF) — 


Decision to Seek Content Order 


The Department first began work on bringing Stellar Wind’s content 
collection activity (basket 1) under FISA in March 2005, shortly after Alberto 
Gonzales became Attorney General. Gonzales told us that he initiated 
discussions about making this change with OLC Principal Deputy Assistant 
Attorney General Bradbury. Gonzales said that he had questions about how 
the NSA was conducting the collection in terms of audits and checks being 
performed, and he wanted to ensure that the agency was running the 
program properly. Gonzales told us that placing content collection under 
FISA authority would also eliminate the constitutional debate about the 
activity and would reassure people that the President was acting according 
to the Constitution and the law. Gonzales said that, in his view, it is better 
to conduct activities such as content collection without a direct order from 
the President when possible. Gonzales added that in 2001 nobody thought 
it was possible to bring Stellar Wind under FISA authority. 
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When Gonzales became Attorney General in early 2005, however, he 
also knew there had been a leak to The New York Times about the NSA’s 
content collection activity under Stellar Wind and that the paper was 
actively investigating the story. In November 2004, Gonzales (then the 
White House Counsel), together with Deputy Attorney General Comey and 
his Chief of Staff, had met with New York Times reporters to discuss the 
potential articled - (TS / / 3TLW/ / 31/ / OC/ NP) 

In response to Gonzales's request, Bradbury, working with attorneys 
in OLC and the Office of Intelligence and Policy Review (OIPR) as well as 
with NSA personnel, devised a legal theory, summarized below, for bringing 
under FISA the Stellar Wind program’s content collection activities while 
preserving the “speed and agility” many Intelligence Community officials 
cited as the chief advantage of the NSA program. In June 2005, Bradbury, 
together with Associate Deputy Attorney General Patrick Philbin, presented 
the legal theory to White House officials David Addington, Harriet Miers, and 
Daniel Levin and received their approval to continue work on a draft FISA 
application. 278 -( TS / / STLW - / / SI/ / OC/ NF) 

Bradbury told the OIG that he also spoke to the Director of National 
Intelligence and to NSA officials about bringing Stellar Wind’s content 
collection under FISA. According to Bradbury, the Director of National 
Intelligence responded positively to the proposal, but the NSA was skeptical 
as to whether a FISA approach would be feasible, in view of the substantial 
administrative requirements under the FISA Court’s PR/TT Order. The NSA 
also believed that the FISA Court would be reluctant to grant the NSA the 
operational flexibility it would insist on in any content application, resulting 
in less surveillance coverage of telephone numbers and e-mail addresses 
used by persons outside the United States. (T S / / STLW/ / SI/ / OC /NF) 

As discussed in detail in Chapter Eight of this report, in December 
2005 The New York Times published its series of articles on the content 
collection portion of the Stellar Wind program, resulting in considerable 
controversy and public criticism of the NSA program. Through the spring of 
2006, the Department continued work on the content application. In May 
2006, at the first of the FISA Court’s semiannual meetings that year, the 
Department provided the Court a draft of the application for content 
collection to obtain feedback on the government’s unconventional approach 
to the FISA statute. None of FISA Court judges indicated whether the 


277 The New York Times held the article until December 2005, when it published a 
series of articles on the content collection portion of Stellar Wind. (TS / /SI/ /NF) 

278 After serving as Acting Assistant Attorney General for OLC from June 2004 to 
February 2005, Levin joined the National Security Council, where he remained until 
approximately November 2005. (U) 
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application would be granted if filed, but some identified concerns with 
certain aspects of the proposal. (TO//STKW//SI//QC/NF) — 

At this time, Congress and the Administration were also discussing 
how to modernize the FISA statute to authorize the type of electronic 
surveillance that the content application sought. Work on the application 
was temporarily suspended as the Department focused its attention on 
working with Congress to craft this legislation. However, this suspension of 
work on the content application was brief. Bradbury said he concluded by 
the fall of 2006, as Congress was heading for recess, that there would be no 
legislative reform of the FISA statute in the foreseeable future that would 
address content collection as it was being conducted under Stellar Wind. As 
a result, the Department pressed forward with the draft content application 
to the FISA Court. fTS/ /STLW/-/SI/ /OC/NF) — 

B. Summary of Department’s December 13, 2006, Content 
Application (T S //S1//WF) 

In November 2006, at the second of the Court’s semiannual meetings, 
the Department presented an updated draft of the application that 
incorporated feedback received from members of the Court during the 
previous semiannual meeting. On December 13, 2006, the Department 
formally filed the content application with the Court. -(TS//SI/ /NF) 

The government’s December 13 application sought authority to^^_ 

ofl 



and to respond to new leads, it is vital for the U.S. Intelligence 
Community to be able quickly and efficiently to acquire 


communications to or from individuals reasonably believed to 


intercept the content of telephonic and electronic communications 



application stated: 


279 The content application included the following caveat: 

By filing this application, the United States does not in any way suggest that 
the President lacks constitutional or statutory authority to conduct the 
electronic surveillance detailed herein without Court authorization. 
(TS//SI//NF) 
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be members or agents of thes 


foreign powers. 


According to the application, the goal was to establish “an early 
warning system” under FISA to alert t he government to the presence o 
members and aeent 


and to assist tracking such 

individuals within the United States. The “early warning system” sought to 
replace the conventional practice under FISA of filing individual applications 
each time the government had probable cause to believe that a particular 
phone number or e-mail address, referred to by the NSA as a “selector,” was 
being used or about to be used by members or agents of a foreign power. 
-ff , S//BT//NF). 


In the place of this individualized process, the application proposed 
that the FISA Court establish to^u^Dmjmneters for the interception of 
communications - specifically, that can be targeted and the 

locations where the surveillance can be conducted - and that NSA officials, 
rather than FISA Court judges, determine within these parameters the^^^ 
particula^elector^whos^ommunication^h^S^woul^nterceDtJ 

Jalbei^ithH?IS^Cou^^™ 

review and supervision . 280 -( TS//BI//NF) - 

The legal arguments underlying the government’s approach are 
complex and involve substantial communications terminology. They also 
require lengthy discussion of the FISA statute and previous FISA Court 
decisions. Rather than describe at length these issues, in this section we 
detail the two main components of the government’s approach to content 
collection in the FISA application that are critical for understanding one 
judge’s approval of the application and another judge’s later rejection of 
essentially the same application. "( TS//OI//NF) - 

First, the government proposed an interpretation of the term “facility” 
in the FISA statute that was broader than how the term was ordinarily, but 


280 The Department’s application provided an example to illustrate the risks 
associated with the existing requirement that FISA Court approval or Attorney General 
emergency authorization be obtained eacl^im^h^jovernmen^eek^c^arge^^oarticular 
telephone number or e-mail address: M 


^According to the application, valuable 

intelligence could be lost in the time it would take to receive FISA Court authorization or 


Attorney General emergency authorization to target the new address. 



240 


APPROVED FOR PUBLIC RELEASE 


TOP SECRET/ / STLW/ /HCS/ 6 I/ / ORCON/ WOFORN 


not always, applied. 281 Section 1805(a)(3)(B) of FISA provides that the Court 
may order electronic surveillance only upon finding that there is probable 
cause to believe that "each of the facilities or places at which the electronic 
surveillance is directed is being used, or is about to be used, by* a group 
involved in international terrorism. The term “facilities” generally was 
interpreted to refer to individual telephone numbers or e-mail addresses at 
which surveillance is “directed.” (T3//SI//NF) 


The government proposed in its content^: 
“facilities” be interpreted broadly to include 


plication that the term 


I 282 Under this approach, instead of 
examining the target’s use of particular telephone numbers or e-mail 
addresses, the Court would determine onl^whethejMher^va^robable 
cause to believe that the target was usingl^H^^I^^HIIHHHHto 
communicate telephonically or by e-mail. 283 (TS/ /STLW//SI//OC/NF) - 


Second, the government’s application requested that senior NSA 
officials be authorized to mate individualized findings of probable cause 
about whether a particular telephone number or e-mail address was being 
used by a member or agent of one of the application’s targets. Ordinarily, a 
FISA Court judge makes this probable cause determination. (TS/ /SI/ /NF) - 

To implement this transfer of authority, the government proposed that 
NSA officials make the probable cause determinations as part of 
requirements called “minimization procedures,” which are detailed rules 


281 The government’s Memorandum of Law filed in support of the content 
application described several instances where the FISA Court authorized surveillance of 
facilities that was not limited to particular telephone numbers and e-mail addresses. 



The government’s proposed interpretation of the term in the content application was far 
broader than previously authorized by the Court. (TS/ /SI/ /NF) 



.wen 

The govemm 

plication included a declaration from the NSA Director that addr essee 
|use of the international telephone system and 
communications. (TQ//QI//NF) - 
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that govern how the government must handle communications that it 
intercepts pertaining to U.S. persons. The FISA statute provides that each 
FISA application must include, and the FISA Court must approve, 
minimization procedures that the agency will follow with respect to 
communications intercepted pursuant to a FISA Court order. (TS//SI//NF fr- 

Minimization procedures, in the FISA context, ordinarily govern the 
handling of intercepted communications involving U.S. persons after the 
acquisition has been approved by the FISA Court. In other words, a FISA 
Court authorizes the agency to intercept the communications of particular 
selectors, and the agency follows the minimization procedures with respect 
to how it retains, uses, and disseminates any U.S. person information it 
collects under the Court’s order. (TS//SI/ /NF) 


However, the government proposed as part of the content application 
that the minimization procedures also encompass how the NSA acquires the 
communications. 284 Specifically, the application proposed that the NSA 
could intercept the communications of specific selectors if agency officials 
determined there was probable cause to believe that f 11 the selector is being 
used by a member or agent of i 

| and (2) the communication is to or from a foreign country. The 
application referred to this as the “minimization probable cause 
standard.” 285 -f T - S//SI//NF) — 

Thus, the content application had a two-prong “minimization probable 
cause standard”: (1) probable cause to believe a selector is being used by a 
member or agent of a targeted group, and (2) probable causg 
communication intercepted is to or from a foreign count 



284 Bradbury told the OIG that this argument was based on the text of the FISA 
statute, which states that minimization procedures apply to the “acquisition” of 
communications in addition to their retention and dissemination. See 50 U.S.C. 

§ 1801(h)(1). Indeed, the government’s Memorandum of Law filed in support of the content 
application described several cases in which the FISA Court authorized the government to 
conduct electronic surveillance that included minimization at the time of acq uisit ion. 
According to the application, the cases involved surveillance broad ly targeted^ 

Tthan those the 





283 The proposed “minimization probable cause standard” was in addition to the 
standard minimization procedures that accompany every FISA application submitted by the 
government and that have been long-approved by the FISA Court. - (TS//SI//NF) — 
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For the first prong - probable cause to believe a selector is being used 
by a member or agent of a targeted group - NSA analysts would assess 
sources of “reliable intelligence,” defined in the application as information 
from a variety of domestic and foreign intelligence and law enforcement 
activities. Under the terms of the application, positive findings of probable 
cause would be recorded in a database and the assessment process would 
be subject to periodic internal review by NSA officials, including the NSA 
General Counsel and Inspector General. ■ (TS//SI//NF) 

For the second prong - probable ca use to believe the communication 
intercepted is to or from a foreign coun 


For 




believe 






Ifthe NSA had probable 

e communicants was a memoer call could be 

intercepted. The application stated that such communication^^muff be handled in 
accordance with NSA’s standard minimization procedures that apply to all of the agency’s 
electronic surveillance activities. (TB//sr / /NF) 


287 As it did with telephone communications, the application acknowledged that the 
manner in which e-mail communications are routed would cause the NSA to collect some 
e-mail communications that in fact are between communicants wholly within the United 

(Cont’d.) 
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Thus, viewing the government’s approach to both “facilities” and 
“minimization procedures” together, the December 13, 2006, content 
application asked the FIS/ 



Then, within these broad parameters authorized by the 
3A officials would make probable cause findings about whether 
individu al telephone numbers 
agents of 

and whether the communications of those numbers and 
tresses are to or from a foreign country. If they were, the NSA could 
direct the telecommunications carriers to intercept the communications of 
those. 



Under the terms of the application, communications acquired by the 
NSA could be retained for 5 years, unless the Court approved retention for a 
longerj^^L The application also stated that the NSA expected to initially 
target telephone numbers and e-mail addresses used bv members or 

agents orl 



WWW 


An additional aspect of the content application is important to 
understand. The “early warning system” the government proposed applied 
both to “domestic selectors” and “foreign selectors.” Domestic selectors are 
telephone numbers and e-mail addresses reasonably believed to be used by 
individuals in the United States; foreign selectors are telephone numbers 
and e-mail addresses reasonably believed to be used by individuals outside 
the United States. Under Stellar Wind, the NSA intercepted the 
communications of both categories of selectors, although the NSA tasked far 
more foreign selectors than domestic selectors. -( TO//OTLW//OI//OC/NF) 


States, even though the NSA had probable cause to believe the communication was to or 
from a foreign country. The application stated that the NSA would handle any such 
communications in accordance with its standard minimization procedures. (TS//SI//NF) 
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The government proposed in its content application that the domestic 
selectors would be subject to more rigorous targeting approval and more 
frequent reporting to the FISA Court than foreign selectors, but the 
application sought to preserve NSA officials’ authority to make the probable 
cause determinations as to each. 288 As we describe below, the first FISA 
Court judge to consider the content application, Judge Malcolm Howard, 
was unwilling to extend this authority to domestic selectors. t TS//SI/ /NF) 

C. Judge Howard Grants Application in Part (TS//SI/ - / - MF } 


The Department’s December 13, 2006, content application was 
assigned to Judge Howard, because he was the “duty” judge that week 
responsible for considering new applications. 289 Judge Howard advised the 
Department orally that he would not authorize, on the terms proposed in 
the application, the electronic surveillance of selectors to be used by 
persons in the United States (domestic selectors). He did not issue a written, 
opinion or order concerning this decision. The Department, in response to 
Judge Howard’s oral advisement, filed a separate application requesting 
authority to conduct electronic surveillance on domestic selectors. This 
application, summarized below, was filed on January 9, 2007, and is 
considered the first “domestic selectors application”; the December 13 
application is considered the first “foreign selectors application.” 
f TS//SI//NF) 


Judge Howard also requested additionalbriefin 



(constituted “facilities” under FISA, 
and whether the surveillance authority sought in the government’s content 
application would in fact be “directed” not at these “facilities” but rather at 
the particular telephone numbers and e-mail addresses the government 
would task for collection. fTS/ /SI/ /NF) 


In response, the Department filed a supplemental memorandum of 
law on January 2, 2007, arguing that the government’s construction of the 


288 Under the terms of the original content application, domestic selectors tasked by 
the government would subsequently be reported to the Court for approval. The Court 
either had to approve each domestic selector within 48 hours of receiving the government’s 
report or, if the Court did not agree there was probable cause to believe the selector was 
being used by a member or agent of a target of the application, provide the government 24 
hours to submit additional information establishing probable cause. Foreign selectors 
tasked by the government did not require subsequent approval by the Court, although the 
Court could direct that the surveillance of any selector cease. (TS//SI//NF) 

289 The Department offered to submit the application to the FISA Presiding Judge, 
Judge Kollar-Kotelly, but she said that it should be filed in the normal fashion, which 
meant it would be assigned to the FISA duty judge that week. - fTS//SI//NF) 
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terms “facilities” and “directed” was fully consistent with the text of FISA 
and supported by FISA Court practice and precedent. The memorandum 
further explained why the traditional approach to surveillance under FISA 
would not provide the speed and agility necessary for the “early warning 
system” the application sought to create. 290 (TS//SI//NF) 


On January 10, 2007, Judge Howard approved the Department’s 
content application as to foreign selectors, endorsing the legal framework on 
which the content application for foreign selectors was based, including the 
broad construction of the term “facility” and the use of minimization 
procedures to empower NSA officials to make targeting decisions about 
particular selectors. Judge Howard’s Order authorized the government to 
conduct electronic surveillance for a period of 90 days at the “facilities” 
identi fied in the application, and was set to expire on April 
Order!" 



p 1 (TS//SI// - N F} 


Judge Howard’s Order also required that an attorney from the Justice 
Department’s National Security Division review the NSA’s justifications for 
targeting particular foreign selectors. The Order required the government to 
submit reports to the FISA Court every 30 days listing new selectors tasked 
during the previous 30 days and briefly summarizing the basis for the NSA’s 
determination that the first prong of the minimization probable cause 
standard has been met for each new selector. 292 The Order preserved the 
Court’s authority to direct that surveillance cease on any selectors for which 


290 On this point, the memorandum cited the government’s limited resources as 
presenting a significant obstacle to filing a separate FISA application for each selector it 
wanted to pl^^^^^^surveillance. The government stated that it anticipated initiating 
collection new selectors each month, a figure that translates to filij 

nmtion to amend a FISA order or seeking Attorney General emergency authority! 

■times per day (or, alternatively ^ilin^n^notion or seeking one Attorney General 
emergency authorization coveringm^^|^^| new selectors each day). The government 
stated that if the government proceeded under any of these options, valuable intelligence 
would be lost. - (TS//SI//NF) 

As noted earlier, the Order compelled The Order 

also required that with each request for reauthorization, the government present a list of 
current selectors previously reported to the Court that the government intended to continue 
tasking, identify any selectors reasonably believed to be used by U.S. persons outside the 
United States, and as^^^^^^^^^M^^^^jion of communications that mentioned a 
tasked e-mail address^^^^^^^^^^^^^^^^|but that were not to or from that 
selector. -( TO / / 01/ / 


292 As noted above, the first prong of the standard is Drobabl^aus^^Tglipve 
the selector is being used by ^memberorag entof^atargetedj 

(T S // S I//NF) 


that 
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Olsen told us foreign selectors ultimately 

were filed with the FISA Court under the terms of Judge Howard’s Order. 
Olsen said that the NS A strived to submit selector^ha^em deemed high 
priority, that had a well-documented nexus to foreign powers, 
and that, had recent communications activity. Attorneys from OIPR, who 
under the terms of the Order were required to review the NSA’s justification 
for each foreign selector that it tasked, worked with the NSA on this 
large-scale review process. According to Olsen, OIPR attorneys 
“double-checked” the NSA’s probable cause determination for each selector, 
but did n ot conduct indepe ndent probable cause inquiries. This review 
identified^^^^^^B^Hselectors that in OlPR’s judgment required 
additional documentation before they could be submitted to the Court. 295 
Olsen described the back-and-forth between OIPR and the NSA as 
“constant,” and said the NSA was receptive to OlPR’s involvement. Olsen 
stated that the NSA committed significant resources to the transition of 
foreign selectors. - (TG//DI//NF) - 

Both Bradbury and Olsen observed that the transition of content 
collection of foreign selectors to FISA required some adjustment by the NSA 
in its approach to establishing probable cause. For example, while an NSA 
analyst might base a probable cause determination to some extent on 
intuition, similar to a “cop on the beat,” it was a different proposition when 
that probable cause determination had to be reviewed by several OIPR 
attorneys trying to anticipate how the FISA Court might view the judgment. 
Olsen stated that it was also “new” for the NSA to document the probable 
cause to the level OIPR believed the FISA Court would require. According to 
Bradbury, the effort sought an equilibrium between “the necessary speed 
and agility” and the “multiple layers of probable cause determination.” 
Bradbury and Olsen both told the OIG that the NSA had concerns about 
whether the FISA approach to content collection would work and the extent 
to which a measure of effectiveness would be lost under FISA Court 
supervision. (T8//0I//NF) 

D. Domestic Selectors Application and Orde r (T S //P1//NF) — 

In contrast to foreign selectors, Judge Howard advised the Justice 
Department that requests for surveillance of the international calls of 
domestic selectors - telephone numbers or e-mail addresses reasonably 
believed to be used by individuals in the United States - should be filed with 



295 Olsen told the OIG that he believes the NSA de-tasked some of these foreign 
selectors. (TB/ /BI//NP) — 


248 



APPROVED FOR PUBLIC RELEASE 


TO P S ECRE T / / S TLW/ / HC S / S I/ / ORC Q W / NOFORK 


the Court in a separate application. Judge Howard also advised OIPR 
officials that any such application should take a more traditional approach 
to FISA, meaning the “facilities” targeted by the application should be 
particular telephone numbers and e-mail addresses and that the probable 
cause determination for tasking a selector would reside with the FISA Court, 
not with NSA officials pursuant to minimization procedures. (TS//SI/ /NF) 

On January 9, 2007, the Department filed the first domestic selectors 
application. The application sought two things. First, the application 
requested authorit y to intercept the international communications of 

~| specific domestic selectors. 296 Second, the application 
sought, for purposes of future applications, approval to use a “streamlined 
version” of the emergency authorization procedures available under FISA. 
These emergency procedures authorize the use of electronic surveillance for 
a period of up to 72 hours without a Court order when the Attorney General 
reasonably determined that an emergency situation exists. See 50 U.S.C. 

§ 1805(f). The procedures required the Attorney General to inform the FISA 
Court that the surveillance has been initiated and required the Department 
to file with the Court an emergency application to continue the surveillance 
not more that 72 hours after the surveillance was authorized. (TS//SI//NF) 

The goal of the Department’s proposed streamlined emergency 
application procedures, referred to in the January 9, 2007, application as a 
“Verified Application,” was to ensure that the emergency surveillance 
process be completed as swiftly as possible for qualifying domestic selectors. 
The proposal allowed the Verified Application to incorporate by reference the 
reasons or facts contained in the original domestic selectors application 
necessary to satisfy some of the statutory requirements under FISA, instead 
of reestablishing in each application for a new domestic selector that each of 
the requirements of FISA were met. The only new substantive information 
contained in a Verified Application would be the identify of the target, if 
known, the telephone number the target was using or was about to 
tii^actua^asi^ugDortin^Drobabl^aus^^be|ieve the target isT 

Band is using or is about 

to use the identified telephone number. (TS//SI//NF) 


se. anc 


Judge Howard granted the domestic selectors application on 
January 10, 2007, for a period of 90 days. His Order also approved the 


296 Unlike the December 13, 200 ^ application, the Jant 
didnotseekauthority to target agents of 

| nor did the application seek authority to conduct content surveillance of 
e-mail communications. The declaration summarized for each of the domestic selectors, 
generally in two to three paragraphs, the facts that supported the government’s belie f that 
the telephone number was used or about t o be used by a known or unknown agent o{~ 

llocated in the United States. (TS//SI/ /NF) - 
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streamlined emergency authorization procedures proposed in the 
application for any additional domestic selectors whose communications the 
government sought to intercept during the 90-day period for which 
surveillance was authorized. 297 {T3//DI//NF) - 

NSD Deputy Assistant Attorney General Olsen told the OIG that in 
comparison with foreign selectors, the Department conducted a more 
rigorous review of the initial domestic selectors submitted to the FISA Court 
to ensure that probable cause was met. Olsen said a few domestic selector 
packages “on [their] face” lacked sufficient documentation and that these 
deficiencies were apparent to OIPR attorneys reviewing the information 
because the attorneys were looking at the information for the first time. He 
said that the NSA analysts responsible for the selectors, in contrast, were 
very familiar with the numbers and knowledgeable of details about the 
users that might not have been evident to persons reviewing documentation 
de novo. According to Olsen, for selector packages that were considered 
deficient, the NSA either provided the Justice Department attorneys with 
additional information or de-tasked the selector. 298 - (T3//QI//NF) — 

E. Last Stellar Wind Presidential Authorization Expires 
(TS//S1/ /NF) — 

On December 8, 2006, the President signed what would become the 
final Presidential Authorization for the Stellar Wind program. The 
December 8 Authorization was scheduled to expire on February 1, 2007. 
However, Judge Howard’s January 10, 2007, Orders relating to foreign and 
domestic selectors completed the transition of Stellar Wind’s 


297 On January 22, 2007, the Department filed, and Judge Howard approved, the 
first Verified Application with the FISA Court using the streamlined procedures approved in 
the Order. ■( T0//0I//NF) 

298 Olsen and OIPR Deputy Counsel Margaret Skelly-Nolen told the OIG that during 
the application for and implementation of the domestic selectors Order, it became apparent 
that there were coordination problems between the FBI and the NSA. They noted that in 
many instances a domestic selector the NSA sought to task was already targeted by an FBI 
FISA order. According to Skelly-Nolen, in those cases problems can arise in providing 
accurate, current, and consistent information to the FISA Court about such selectors. She 
said the NSA’s practice has been to consult with the FBI analysts assigned to the NSA and 
to request from them the most current information the FBI has about a particular 
telephone number or user of that number. The FBI analysts at the NSA have access to FBI 
databases to search for such information, although the most current information frequently 
can only be obtained from the operational personnel at FBI Headquarters. As a 
consequence, according to Skelly-Nolen, the FISA Court has on some limited occasions 
been provided inconsistent information concerning domestic telephone numbers or the 
users of those numbers. Olsen told the OIG that the domestic selectors Order has required 
a higher level of coordination between the FBI and NSA and that the National Security 
Division has worked to address this issue. (T3//3I//NF) — 
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communications and meta data collection activities from Presidential 
Authorization to FISA authority. Bradbury told the OIG that because it was 
believed that Judge Howard’s Orders, particularly the foreign selectors 
Order, provided the NS A sufficient flexibility to conduct content collection, it 
was not necessaiy to renew the December 8, 2006, Presidential 
Authorization. (TS / / STLW/ / SI/ / OC/ NF) - 

Therefore, on February 1, 2007, the Presidential Authorization for the 
Stellar Wind program officially expired. 299 (TS//SI/ /NF) 

F. First Domestic and Foreign Selectors FISA Renewal 
Applications (T S // S I/ /NF )— 

Judge Howard’s January 10, 2007, Orders were set to expire after 90 
days. During the week of March 20, 2007, the government filed renewal 
applications to extend the authorities both as to domestic and foreign 
selectors. These applications were filed with Judge Roger Vinson, the FISA 
Court duly judge that week. - (T S //0I//NF ) 

The domestic selectors application, filed March 22, 2007, was in all 
material respects identical to the government’s original application. Judge 
Vinson granted the application on April 5, 2007. 300 -( - TS//SI/ /NF) 

The foreign selectors application was filed on March 20, 2007. The 
content and construction of the March 20 application was substantially 
identical to the government’s original application, and advanced the same 
broad construction of the term “facilities” and the use of minimization 
procedures to authorize NSA officials, instead of judges, to make probable 
cause determinations (subsequently reviewed by the FISA Court) about 
particular selectors. -f TS/ /SI/ /NF) . 

On March 29, 2007, Judge Vinson orally advised the Department that 
he could not grant the foreign selectors application. His decision validated 
some concerns within the Justice Department that Judge Howard’s original 


299 On January 17, 2007, Attorney General Gonzales sent a letter to Senators Leahy 
and Specter, the Chairman and Ranking Member of the Senate Judiciary Committee, 
informing them of Judge Howard’s Orders. Gonzales’s letter stated that as a result of the 
January 10, 2007, FISA Court Orders, any electronic surveillance that was occurring under 
the Terrorist Surveillance Program would now be conducted under FISA, and that “the 
President determined not to reauthorize the Terrorist Surveillance Program when the 
current authorization expires.” (TS//SI//NF) — 


300 As noted previously, the domestic^e|gctor^OrfeijDresente<^gecia^oordination 
issues between the FBI and the NSA , and| 

| The Order was renewed for the final time in| 
Ban^ia^inc^xpired^^s 77si/ /NF) 
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Order might not be a sustainable long-term strategy for intercepting the 
communications of foreign selectors. Judge Vinson’s decision also 
accelerated the Department’s efforts to obtain legislation amending the FISA 
statute to authorize the type of surveillance conducted under Stellar Wind 
and that was approved by Judge Howard. (TS//SI//NF) — 

On April 3, 2007, Judge Vinson issued an Order and Memorandum 
Opinion explaining the reasoning for his conclusion that he could not grant 
the foreign selectors application. However, Judge Vinson did not deny the 
government’s application. Instead, he encouraged the Department to file a 
motion with Judge Howard requesting a 60-day extension of the existing 
January 10, 2007, foreign selectors Order. In explaining why he was 
encouraging the Department of file the motion with Judge Howard, Judge 
Vinson wrote, 

I have concluded that an extension for this purpose is 
appropriate, in view of the following circumstances: that the 
government has commendably devoted substantial resources to 
bring the NSA’s surveillance program, which had been 
conducted under the President’s assertion of non-FISA 
authorities, within the purview of FISA; that a judge of this 
Court previously authorized this surveillance in [the 
January 10, 2007, foreign selectors Order], on substantially the 
same terms as the government now proposes; that it would be 
n o simple matt er for the government to terminate surveillance 
of^^^Hphone numbers and e-mail addresses under 
FISA authority, and to decide whether and how it should 
continue some or all of the surveillance under non-FISA 
authority; and, importantly, that within the allotted time the 
government may be able to submit an application that would 
permit me to authorize at least part of the surveillance in a 
manner consistent with this order and opinion. f FS//SI/ /NF) 

Judge Vinson wrote that the Department’s foreign selectors renewal 
application concerns an “extremely important issue” regarding who may 
make probable cause findings that determine the individuals and the 
communications that can be subjected to electronic surveillance under 
FISA. In Judge Vinson’s view, the question was whether probable cause 
determinations are required to be made by the FISA Court through 
procedures established by statute, or whether the NSA may make such 
determinations under an alternative mechanism cast as “minimization 
procedures.” Judge Vinson concluded, based on past practice under FISA 
and the congressional intent underlying the statute, that probable cause 
determinations must be made by the FISA Court. - (T S //SI//NF) — 
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In explaining his reasoning, Judge Vinson first rejected the 
Department’s broad construction of the term “facilities,” concluding that the 
“electronic surveillance” under the government’s application - the 
acquisition of the content of communications - was directed at particular 
telephone numb ers and e-mail addresses, and not at broad swaths of 



as the 

government contended. Judge Vinson distinguished. prior cases that the 
government cited for its broad interpretation of “facilities,” observing, 
“[tjellingly, none of the cited cases stand for the proposition on which this 
application rests - that electronic surveiUanc^^io^directed^t particular 
phone numbers and e-mail addresses, 



( TB//SI//NF) 


Judge Vinson wrote that his conclusion was also supported by the 
government’s and the Court’s past practice, as well as the legislative history 
of FISA, which, according to Judge Vinson, made clear that “Congress 
intended the pre-surveillance judicial warrant procedure,’ and particularly 
the judge’s probable cause findings, to provide an ‘external check’ on 
executive branch decisions to conduct surveillance i ^H^wmt^Aa^h^^_ 
government’s proposal that “the Court assess| 

K^nak^^Tighh^bstract and generalized 
probable cause finding^^^^^^^^^^^^^^^l” removed from the 
Court’s pre-surveillance purview the question of whether the 
communications to be acquired will relate to the targeted foreign powers. 301 
(TS//SI//NF) 


Judge Vinson rejected the government’s “minimization probable cause 
standard,” stating that “[m]inimization does not provide a substitute for, or 
a mechanism for overriding, the other requirements of FISA.” Judge Vinson 
concluded that government’s proposed minimization procedures, by 
authorizing the NSA to make probable cause decisions, conflicted with 
specific provisions of FISA that govern electronic surveillance, such the 
requirement that only the Attorney General can grant emergency approvals 
to conduct surveillance (followed within 72 hours by an application to the 


301 Stated another way, “[the application] represented that NSA will make the 
required probable cause finding for each such facility before commencing surveillance.” 
Judge Vision wrote, “[t]he application seeks, in effect, to delegate to the NSA the Court’s 
responsibility to make such findings based on the totality of circumstances.’ Obviously, 
this would be inconsistent with the statutory requirement and the congressional intent that 
the Court make such findings prior to issuing the order (emphasis in original).” 
(TS//SI//NF) 
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FISA Court), and that renewals for surveillance coverage must be based on 
“new findings” of probable cause by a judge. Judge Vinson summarized his 
position: 

The clear purpose of these statutory provisions is to ensure 
that, as a general rule, surveillances are supported by judicial 
determinations of probable cause before they commence; that 
decisions to initiate surveillance prior to judicial review in 
emergency circumstances are made at politically accountable 
levels; that judicial review of such emergency authorizations 
follows swiftly; and that decisions to continue surveillance 
receive the same degree of scrutiny as decisions to initiate. The 
law does not permit me, under the rubric of minimization, to 
approve or authorize alternative procedures to relieve the 
government of burdensome safeguards expressly imposed by 
the statute. - (T3//3I//NF) 

Judge Vinson wrote that he was mindful of the government’s 
argument that the proposed minimization procedures were necessary to 
provide or enhance the “speed and flexibilily” with which the NSA responds 
to threats, and that foreign intelligence information may be lost in the time 
it takes to obtain Attorney General emergency authorizations. However, in 
Judge Vinson’s view, FISA’s requirements reflected a balance struck by 
Congress between privacy interests and the need to obtain foreign 
intelligence information, and until Congress took legislative action on FISA 
to respond to the government’s concerns, the Court must apply the statute’s 
procedures. 302 He concluded that the government’s application sought to 
strike a different balance for the surveillance of foreign telephone numbers 
and e-mail addresses. Vinson rejected this position, stating, “provided that 
the surveillance is within FISA at all, the statute applies the same 
requirements to surveillance of facilities used overseas as it does to 
surveillance of facilities used in the United States.” 303 (T3//3I//N F) — 


302 Judge Vinson stated that he recognized that the government maintained the 
President may have constitutional or statutory authority to conduct the surveillance 
requested in the renewal application. Judge Vinson stated, “[n]othing in this order and 
opinion is intended to address the existence or scope of such authority, or this Court’s 
jurisdiction over such matters.” (TO//OI//NP) — 

303 Judge Vinson wrote in a footnote that the status of the proposed surveillance as 
being within the scope of FISA was “assumed, but not decided, for purposes of this order 
and opinion.” He continued, “I believe that there are jurisdictional issues regarding the 
application of FISA to communications that are between or among parties who are all 
located outside the United States.” Judge Vinson suggested that “Congress should also 
consider clarifying or modifying the scope of FISA and of this Court’s jurisdiction with 
regard to such facilities . . . .” Bradbury told the OIG that Judge Vinson’s suggestion was 
an important spur to Congress’s willingness to consider FISA modernization legislation in 

(Cont’d.) 
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Attorney General Gonzales told us that his reaction to Judge Vinson’s 
decision was one of “disappointment” and that the decision “confirmed our 
concern about going to the [FISA Court].” Gonzales also said he believed the 
decision was “troubling for purposes of the national security of our country.” 
(TS//STLW//S1//OC/NF) - 

Bradbury told us the government considered several options after 
Judge Vinson’s ruling, including appealing the decision to the FISA Court of 
Review. However, he said the decision was made to attempt to work with 
Judge Vinson to craft a revised application and also separately to renew the 
Administration’s efforts to obtain legislation to modernize FISA. 
fF S//SI//NF) 

G. Revised Renewal Application for Foreign Selectors and 
Order -(T S / / S I//NF) 

As suggested by Judge Vinson, in April 2007 the Justice Department- 
obtained from Judge Howard an extension of the existing foreign selectors 
Order until May 31, 2007, to prepare a revised foreign selectors application. 
In the interim, the Department filed two reports with Judge Vinson 
describing a new approach to foreign selectors that addressed the concerns 
expressed in his Opinion, and that sought input from the Court about how 
best to facilitate the application that would seek authority 

to direct surveillance selectors. (TS// - SI/ /NF) 

On May 24, 2007, the Department filed a revised renewal application 
seeking to renew, with modifications, the authorities granted in Judge 
Howard’s January 10, 2007, Order. However, the application did not 
include the broad construction of “facilities” and instead sought authority to 
conduct electronic siirveillanc^^onventionaHacilities - telephone 
numbers and “e-mailHH^^H^HH^^^H” 304 The application 
also did not include the “probable cause minimization standard” approved 


the summer of 2007. In Section IV below, we summarize this legislation, the Protect 
America Act, and its successor, the FISA Amendments Act of 2008. (TS/ /SI//NF) — 

30+ According to the May 24, 2007, application, such uses inch 
sent to and from a targeted e-mail “address,” 


The May 24 application was the 
to use the term “e-mail 

to describe tne lacmty at wmcn "e-mail surveillance wouLd be 

directed; I 

However, according to the application, the govemmen^jroutmel^equests^na tne court 
authorizes, electronic surveillance using [the e-maiimm^H^H^^^^B] descriptor 
to identify this type of facility.” (TS/ /STLW - / - /SI/ - / € )G - / - WF) 
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by Judge Howard that had the effect of shifting from the FISA Court to the 
NSA the probable cause determinations about particular selectors 
- (TS//SI//NF) 

However, the targets of the government’s revised application remained 
selectors (telephone number and e-mail facilities) reasonably believed to be 
used outside the United States and for which there is probable cause to 
believe were being used, or are abo 


jus The application also sought 


and in the same manner as was approved 
in Judge Howard’s Order . 306 fTS//SI//NF) 

^^^gpecifically , the application requested authority to direct surveillance 
categories of foreign selectors: 

• Foreign telephone number and e-mail selectors presently known 
t^h^overnment. This category accounted for a portion of the 
foreign selectors already under surveillance 
pursuant to Judge Howard’s Order . 307 


305 The May 24, 2007, application explicitly stated that the government was not 
seeking surveillance authority for any new facilities reasonably believed by the NSA to be 
used by U.S. persons. The application stated that surveillance of those facilities would be 
initiated only through FISA’s emergency authorization provisions and the streamlined FISA 
applicatio ns approved for domestic selectors. fT S/ /3I / / NF f 


307 Th^OTgjimg^^^OT^jed on appendix with the revised renewal application 
that facilities and contained the factual basis for the NSA’s 

belief that each of the facilities was being used by a person outside the United States and 
for which there was probable cause to believe were being used or about to be used by a 
member or agent of one of the targeted foreign powers. The government had provided 
Judge Vinson these facilities on a rolling basis during May 2007 for his consideration. The 
NSA discontinued the surveillance of facilities that were targeted under Judge Howard's 
Order, but that were not included among the facilities submitted to Judge Vinson for 
NSA told the OIG that the decision to discontinue surveillance on these 
facilities largely was a resource decision and that||^ii| facilities figure 
was the amount the NSA could timely process for filing with the Court. (T S/ / SI/ /NF) 
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® Foreign e-mail selectors (not telephone number selectors) 

presently unknown to the government but that “refer to” or are 
“about” known foreign e-mail selectors. This category of 
surveillance, which the NSA had been conducting under Judge 
Howard’s Order, includes situations where an already targeted 
e-mail facility is mentioned in the body of a message between 
two third-party, non-targeted facilities. 308 (TS//SI//NF ) 



According to the application, the | 
surveillance would enable the NSA to ii 
discovered facilities “with the speed and agility necessary to obtain vital 
intelligence and to detect and prevent terrorist attacks.” The application 

stated 



The collection authorities requested in the renewal application that 
pertained to currently unknown facilities would, according to the 
application, address this limitation. 309 f TS/ /SI//NF) . 


Judge Vinson granted the government’s revised renewal application 
onMay 31, 2007. His Order authorized, for a period of 90 days, each of the 
categories of electronic surveillance described above, although the 


308 xhe category presented an issue under FISA in that communications are being 
acquired because they contain the targeted e-mail selector, and not because there was 
probable cause to believe the e-mail accounts sending or receiving the communications are 
used or about to be used by an international terrorist group. In such cases, the 
surveillance is not “directed at” the targeted e-mail selector. The government argued that 
such acquisition was still consistent with FISA because, “at the time of acquisition, the NSA 
has probable cause to believe that the facilities at which the NSA is directing surveillance 
are being used by the foreign power target." (T3//3I//NF) — 

309 The government argued that the FISA Court’s authority to authorize subsequent 
collection against new selectors unknown to the government at the time an application was 
approved is rooted in section 1805(c)(3) of FISA. That provision imposes specific reporting 
requirements on the government where the FISA Court approves an electronic surveillance 
in circumstances where the nature and location of each of the facilities at which 
surveillance will be directed is unknown at the time of the application. (TS//SI//NF) - 
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Order defined the precise circumstances under which the NSA could acquire 
communications falling within the^^Jcategory of surveillance. 310 The 
Ot^er also included reporting schedules with respect to the 

(categories of surveillance, for which the government was required to 
submit newly discovered selectors to the Court. (TS//SI/ / - NF) — 

Judge Vinson initially approved^^^^^^^^^miforeign selectors 
under the terms of his May 31, 2007, Order (these selectors were submitted 
with the government’s May 24, 2007, application). Shortly after the Order 
was issued, the FISA Court decided that the weeldy reports filed by the 
government notifying the Court of newly discovered selectors, as well as the 
government’s motions seeking approval to conduct surveillance on 
additional selectors, could be filed for review with any member of the Court. 
As the government received feedback from judges on the first reports and 
motions that were filed, it observed that judges were applying a more 
rigorous standard of review to the factual basis suDooihry^Te surveillance 
for each selector than Judge Vinson applied to the^^^^^^l selectors he 
approved. The government consequently adjusted the amount of factual 
information it providecHh^jTS^CourHj^ubsequent reports and motions 
and ultimately added^^^^^^^^^^^|foreign selectors to Judge 
Vinson’s Order. (TS//SI//NF) 


According to Bradbury, the more rigorous scrutin^ipplied by FISA 
Court judges after Judge Vinson’s initial approval^^U foreign selectors 
caused the NSA place only a fraction of the foreign selectors under coverage 
than it wanted to. This concern, combined with the comparatively laborious 
process for targeting foreign selectors under Judge Vinson’s Order, 
accelerated the government’s efforts to obtain legislation that would amend 
FISA to address the government’s surveillance capabilities within the United 
States directed at persons located outside the United States. The Protect 
America Act, signed into law on August 5, 2007, accomplished this objective 


| However, his Order 

authorized the surveillance of any previously non-targeted e-mail facilities that transmitted 
e-mail messages containing a targeted e-mail account only when the NSA determined, 
based on the acquired communication and other intelligence or publicly available 
information, that there was probable cause to believe the e-mail facility was being used, or 
was about to be used, by one of the targeted foreign powers. Judge Vinson agreed with the 
government’s position that there was probable cause to believe that Internet 
communications relating to a previously targeted e-mail facility were themselves being sent 
or received by one of the targeted foreign powers and could be acquired. Judge Vinson 
called this holding “novel,” but concluded that the decision was “consistent with the overall 
statutory requirements; it requires the government to promptly report and provide 
appropriate justification to the Court; and it supplies the Government with a necessary 
degree of agility and flexibility in tracking the targeted foreign powers.” fF 3//0I//NF) 


258 


APPROVED FOR PUBLIC RELEASE 


TOP SECRET/ /STLW//HC S /SI/ /ORCON/NOFORN 

and effectively superseded Judge Vinson’s foreign selectors Order. The 
government therefore did not seek to renew the Order when it expired on 
August 24, 2007. 

In the next section, we summarize the effect of the Protect America 
Act and successor legislation, the FISA Amendments Act of 2008. (U) 

IV. The Protect America Act and the FISA Amendments Act of 

2008 (U) 

In August 2007, the Protect America Act was enacted, amending FISA 
to address the government’s abilily to conduct electronic surveillance in the 
United States of persons reasonably believed to be located outside the 
United States. This legislation expired on February 1 , 2008, but was 
extended by Congress to February 16, 2008. In July 2008, the FISA 
Amendments Act of 2008 was enacted, which, among other things, created 
a comprehensive process under FISA for content collection directed at 
foreign targets. These two laws modernized the FISA statute as it applied to 
the acquisition in the United States of communications of persons 
reasonably believed to be outside the United States. (U) 

As discussed in Chapter Three, FISA was enacted in 1978 when most 
international calls were carried by satellite. The interception of such calls 
constituted “electronic surveillance” for purposes of FISA only if the 
acquisition intentionally targeted a U.S. person in the United States, or if all 
participants to the communication were located in the United States. Thus, 
government surveillance of satellite communications that targeted foreign 
persons outside the United States generally was not considered electronic 
surveillance, and the government was not required to obtain a FISA Court 
order authorizing the surveillance even if one of the parties to the 
communication was in the United States. However, in the mid-1980s, fiber 
optic technology began to replace satellites as the primary means for 
transmitting international (and domestic) telephone communications. This 
change brought within FISA’s definition of “electronic surveillance” the 
acquisition of telephone calls to or from a person in the United States if the 
acquisition occurred in the United States, thereby triggering the 
requirement that the government obtain FISA Court orders to conduct 
surveillance that it previously conducted outside of FISA. (TS//SI//NF) 

Under the Stellar W ind program, the NSA coll ected international 
communications 

~ Jby targeting facilities (telephone 

numbers and e-mail addresses) located outside the United States (foreign 
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selectors). 311 As noted in Chapters Three and Four, the Administration 
contended that FISA, as supplemented by a subsequent legislative 
enactment (the AUMF), did not preclude the surveillance activities under 
Stellar Wind, or in the alternative represented an unconstitutional 
infringement on the President’s Article II authority as Commander in Chief 
to the extent it conflicted with these collection activities. 

(TO/ / STLW/ / 01/ / OC/ NF) - 

The Justice Department’s effort to transfer content collection from 
presidential authority under Stellar Wind to FISA raised the issue of FISA’s 
application to the acquisition in the United States of communications to or 
from targeted foreign selectors. The Protect America Act and the FISA 
Amendments Act, in slightly different ways, addressed this issue by treating 
the communications of persons reasonably believed to be located outside 
the United States differently from communications of persons located in the 
United States. 312 (TS//STLW//SI//OC/NF) 

A. The Protect America Act (U) 

The Protect America Act of 2007, Pub. L. No. 1 10-55, was a temporary 
measure signed into law on August 5, 2007. 313 The Protect America Act’s 
chief objective was to exclude from the requirements of FISA the 
interception in the United States of communications of persons located 
outside the United States, the category of communications referred to above 
as “foreign selectors.” (U) 

The Protect America Act amended FISA so that the interception of 
foreign selector communications fell outside the statute’s definition of 
“electronic surveillance.” Under the original definition of “electronic 
surveillance,” FISA generally applied to any communication to or from a 
known United States person inside the United States if the communication 
is acquired by targeting the known United States person. 314 FISA also 


311 The NSA also targeted under Stellar Wind a much smaller number of facilities 
located inside the United States (domestic selectors). (TB/ /STLW/ /SI//OC/MF) 

312 The two laws did not substantially affect the provisions of FISA relating to pen 
register and trap and trace surveillance or to the production of “tangible things.” The 
government continues to collect bulk e-mail and telephone meta data under the PR/TT and 
Section 215 Orders described in Sections I and II of this chapter. (TS/ / SI/ /NF)- 

313 The Protect America Act was set to expire 180 days after its enactment, or on 
February 1, 2008. However, Congress passed and on January 31, 2008, the President 
signed a bill to extend the Protect America Act for 15 days while further discussions on new 
legislation occurred. However, no agreement was reached on new legislation and the Act 
expired on February 16, 2008. (U) 

314 The original FISA definition of “electronic surveillance” included: 

(Cont’d.) 
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applied to the acquisition of other communications (such as 
communications acquired by targeting persons outside the United States) if 
the communication was a “wire communication” and the acquisition 
occurred inside the United States. (U) 

The Protect America Act amended FISA by stating: “Nothing in the 
definition of electronic surveillance . . . shall be construed to encompass 
surveillance directed at a person reasonably believed to be located outside 
the United States.” The effect of this amendment was to exclude from the 
requirements of FISA any communication acquired by targeting a foreign 
selector, regardless of where the communication was intercepted or whether 
the communication traveled by wire. As a result, the Act eliminated the 
need for Judge Vinson’s May 2007 foreign selectors Order, because the 
collection of communications targeted under that Order no longer 
constituted “electronic surveillance” under FISA and therefore no longer 
required FISA Court orders. 315 (TS//SI//NF) - 


(1) the acquisition by an electronic, mechanical, or other surveillance device 
of the contents of any wire or radio communication sent by or intended to be 
received by a particular, known United States person who is in the United 
States, if the contents are acquired by intentionally targeting that United 
States person, under circumstances in which a person has a reasonable 
expectation of privacy - and a warrant would be required for law enforcement 
purposes; 

(2) the acquisition by an electronic, mechanical, or other surveillance device 
of the contents of any wire communication to or from a person in the United 
States, without the consent of any parly thereto, if such acquisition occurs 
in the United States, but does not include the acquisition of those 
communications of computer trespassers that would be permissible under 
section 2511(20(i) of Title 18; 

(3) the intentional acquisition by an electronic, mechanical, or other 
surveillance device of the contents of any radio communication, under 
circumstances in which a person has a reasonable expectation of privacy 
and a warrant would be required for law enforcement purposes, and if both 
the sender and all intended recipients are located within the United States; 
or 


(4) the installation or use of an electronic, mechanical, or other surveillance 
device in the United States for monitoring to acquire information, other than 
from a wire or radio communication, under circumstances in which a person 
has a reasonable expectation of privacy and a warrant would be required for 
law enforcement purposes. 


50 U.S.C. § 1801(f). (U) 
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In the place of individualized FISA Court orders, the Protect America 
Act also inserted several provisions into the FISA statute to govern the 
acquisition of communications from persons "reasonably believed to be 
outside the United States.” These provisions authorized the Attorney 
General and the Director of National Intelligence to acquire foreign 
intelligence information concerning such persons for up to one year, 
provided these officials certified that there are reasonable procedures in 
place for the government to determine that a target is reasonably believed to 
be outside the United States and that the acquisition of the foreign 
intelligence therefore is not “electronic surveillance” under the amended 
definition of the term. 316 The targeting procedures accompanying the 
certification had to be submitted to the FISA Court for approval, based on 
the clearly erroneous standard, within 120 days of the Protect America Act’s 
enactment. However, the certification was not required to identify specific 
facilities or places at which the acquisition of foreign intelligence 
information would be directed. 317 (U) 

In addition, the Protect America Act authorized the Attorney General 
and the Director of National Intelligence to direct a person 
(telecommunications carriers) to provide the government with “all 
information, facilities, and assistance necessary to accomplish the 
acquisition in such a manner as will protect the secrecy of the 
acquisition. . . .” Protect America Act, Sec. 2(e). The Protect America Act 
also authorized the Attorney General and the Director of National 


I The Protect America Act addressed this issue by excluding all 
surveillance directed at persons reasonably believed to be outside the United States. 
- (TS//S1//NF) 


316 The Attorney General and the Director of National Intelligence also had to certify 
that the acquisition involves the assistance of a communications service provider; that a 
“significant purpose” of the acquisition to obtain foreign intelligence information is for 
foreign intelligence purposes; and the minimization procedures to be used with the 
acquisition activity comport with 50 U.S.C. § 1801(h). Protect America Act, Sec. 2, codified 
in FISA at 50 U.S.C. § 1805B(a)(l)-(5). (U) 


317 The Protect America Act left unchanged the procedures for acquiring foreign 
intelligence information by targeting foreign powers or agents of foreign power inside the 
United States, as well as the procedures under Executive Order 12333 Sec. 2.5 to obtain 
Attorney General approval before acquiring foreign intelligence information against a U.S. 
person outside the United States. Thus, FISA orders issued prior to the enactment of the 
Protect America Act, and FISA orders, including applications for renewals, sought after 
enactment of the Protect America Act but not pursuant to the Act’s amendments 
(acquisition of foreign intelligence information from targets outside the United States) were 
still subject to FISA as it existed prior to the Protect America Act. The Protect America Act 
also provided, by means of an “opt-out” clause, that the government did not have to use the 
new procedures for new applications and could instead file applications under the 
provisions of FISA as it existed before the Protect America Act. See Protect America Act, 

Sec. 6(b). (U) 
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Intelligence to seek the assistance of the FISA Court to compel compliance 
with such directives, and implemented procedures for the 
telecommunications carriers to challenge the legality of any such 
directives. 318 (U) 

The Protect America Act authorized the Attorney General and the 
Director of National Intelligence to issue orders without individualized FISA 
Court approval for up to one year targeting persons reasonably believed to 
be outside the United States. These orders remained in effect beyond the 
expiration of the Protect America Act on February 16, 2008. (U) 


On August 10, 2007, the Attorney General and the Director of 
National Intelligence filed a certification with the FISA Court, as required 
under the Protect America Act, relating to surveillance of persons 
reasonably believed to 
information concerning 




jThe certification included directives for assistance to specific 

telecommunications carriers. -fTS//SI//NF) . 

(foreign selectors under Judge Vinson’s Order 
were “rolled over” to the new Protect America Act authority. A Deputy 
Assistant Attorney General in the National Security Division familiar with 
the transition of Stellar Wind to FISA Court authority told us that the 
government also began to “build new selectors” under the Protect America 
Act and worked toward restoring the universe of foreign selectors that were 
first authorized for tasking under Judge Howard’s January 2007 Order 
when content collection under Stellar Wind initially had migrated to FISA 
Court authority. (TS//SI/ /NF) 


Although the Department viewed the Protect America Act as an 
adequate temporary fix to those provisions of FISA seen as outdated 
because of changes in telecommunications technology, Department officials 
continued to press Congress for more permanent modernization legislation. 
(U) 


318 The Protect America Act also stated that any person providing assistance to the 
government pursuant to a governmental directive would not be subject to any cause of 
action for providing such assistance. However, the Protect America Act did not grant 
retroactive legal immunity to any “person,” a term defined in FISA to include “any group, 
entity, association, corporation, or foreign power.” 50 U.S.C. § 1801(m). On August 22, 
2008, the FISA Court of Review upheld as constitutional the Protect America Act provision 
authorizing the Director of National Intelligence and the Attorney General to direct a person 
to assist the government in implementing the Act. See In Re: Directives [redacted text] 
Pursuant to Section 105B of the Foreign Intelligence Surveillance Act, No. 08-01. (U) 
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B. The FISA Amendments Act of 2008 (U) 

On July 11, 2008, the President signed the Foreign Intelligence 
Surveillance Act of 1978 Amendments Act of 2008 (FISA Amendments Act). 
This legislation, composed of four titles, replaced the Protect America Act 
with similar but more comprehensive surveillance authority. The provisions 
of the FISA Amendments Act expire, with limited exceptions, on 
December 31, 2012. (U) 

A chief objective of the FISA Amendments Act was to change the rules 
for intercepting the electronic communications of persons reasonably 
believed to be outside the United States when the acquisition occurs in the 
United States. As discussed above, the Protect America Act accomplished 
this by amending FISA’s definition of “electronic surveillance” to exclude this 
activity from FISA requirements. The FISA Amendments Act took a different 
approach. Instead of excluding the activity from the statute’s definition of 
“electronic surveillance,” the FISA Amendments Act created a new title in 
FISA to govern how the government may conduct this electronic 
surveillance. Under this approach, the FISA Amendments Act, unlike the 
Protect America Act, distinguishes between the targeting of non-U. S. and 
U.S. persons reasonably believed to be outside the United States. 319 (U) 

For non-U.S. persons, the new title created by the FISA Amendments 
Act provides for surveillance authority similar to the Protect America Act. 
Instead of requiring the government to obtain individualized orders from the 
FISA Court to intercept communications of non-U.S. persons reasonably 
believed to be outside the United States, the FISA Amendments Act 
authorized the government to conduct any such interceptions for a period of 
up to one year provided that it adopts, and the FISA Court approves, general 
targeting procedures designed to ensure that the new authority is not used 


319 The Senate Select Committee on Intelligence (SSCI) prepared a 
section-by-section analysis of the FISA Amendments Act of 2008 explaining the significance 
of the FISA Amendment Act’s approach. According to the SSCI report, the goal of the 
Protect America Act in redefining the term “electronic surveillance” was to exclude the 
surveillance of persons outside the United States from the individualized order 
requirements of FISA. However, a consequence of the term’s redefinition was to broadly 
exempt foreign surveillance activities both of non-U.S. and U.S. persons outside the United 
States. The FISA Amendments Act of 2008, instead of adopting the Protect America Act’s 
modified definition of “electronic surveillance,” explicitly stated that the targeting of 
non-U.S. persons outside the United States shall be conducted under the new FISA 
procedures, which does not require an application for a FISA order. In this way, the FISA 
Amendments Act accomplished the same goal as the Protect America Act without 
exempting the targeting of U.S, persons outside the United States from FISA’s 
individualized order requirements. (U) 
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to direct surveillance- at persons within the United States or at U.S. persons 
outside the United States. 320 (U) 

In contrast, to conduct U.S.-based surveillance of U.S. persons 
reasonably believed to be located outside the United States, the FISA 
Amendments Act requires the government to obtain individualized FISA 
Court orders for 90-day periods based on a showing of probable cause to 
believe that the U.S. person is outside the United States and is a foreign 
power or an agent, officer, or employee of a foreign power. Such 
surveillance previously was governed by Executive Order 12333, and 
required only a certification from the Attorney General, not the FISA Court. 
(U) 


Compared to Stellar Wind, the FISA Amendments Act provides the 
government broader authority to acquire in the United States, with Court 
supervision, the communications of non-U.S. persons reasonably believed to 
be located outside the United States. Under Stellar Wind, the NSA was 
authorized to collect communications where there was probable cause to 
believe the communications originated or terminated outside the United 
States and a party to the communications was al Qaeda or a group affiliated 
with al Qaeda. Under the FISA Amendments Act, the NSA is authorized to 
collect in the United States any communications of non-U.S. persons 
reasonably believed to be located outside the United States, provided! 
significant purpose of the acquisition pertains to foreign intelligence. 




320 Like the Protect America Act, in addition to these targeting procedures the 
certification the government is required to file with the FISA Court must also contain 
minimization procedures and state that a significant purpose of the acquisition that will be 
conducted is to obtain foreign intelligence information. However, unlike the Protect 
America Act the FISA Amendments Act does not limit the FISA Court’s review of the 
targeting procedures to a “clearly erroneous” standard. On August 5, 2008, the 
government submitted to the FISA Court a certification pursuant to the FISA Amendments 
Act. On September 5, 2008, the Court approved the certification and the use of the 
targeting and minimiza tion procedures the government submitted. (0//NF) 

321 On the other hand, the FISA Amendments Act does not similarly broaden the 
government’s authority to conduct surveillance of U.S. persons reasonably believed to be 
located outside the United States. The Presidential Authorizations did not distinguish 
between U.S. and non-U.S. persons, and the NSA was authorized under Stellar Wind to 
intercept the communications of U.S. persons (domestic selectors) provided the 
communications originated or terminated outside the United States. 

(TS / / STLW/ / 0 1/ / OC/ N Ff 
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In Chapter Three, we noted that under certain circumstances 
technological limitations associate^wit^h^^nai^onten^snec^Hhe 

Stellar Wind program causedB 


(TB//SI//NF) 


^_^TheNSA undertook measures to identify and correct incidents | 

(under Stellar Wind, and the government described the issue 
to the FISA Court in the December 2006 application thg 

Stellar Wind’s content collection under FTSA authority 
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V. OIG Analysis (U) 

As discussed in this chapter, the government’s effort to transition 
Stellar Wind from presidential authority to FISA, which began in March 
2004, eventually resulted in all three baskets of collection being authorized 
by FISA. While the legal theories supporting this transition were aggressive, 
we believe that the Department could have and should have pursued 
transition to FISA as a viable legal alternative earlier than it did, rather than 
operate aspects of the Stellar Wind program solely under presidential 
authority for several years. (TS/ /STLW/ /SI//OC/NF y 

In Chapters Three and Four we discussed John Yoo’s 2001 and 2002 
memoranda concerning the legality of Stellar Wind and his contention that 
FISA represented an unconstitutional infringement on the President’s 
Commander-in-Chief authority under Article II of the Constitution to 
conduct electronic surveillance during wartime. We recognize that Yoo’s 
analysis was to some extent a response to the extraordinary circumstances 
that confronted the federal government immediately after the September 1 1 
terrorist attacks and its effort to take emergency steps to thwart what many 
officials believed was an imminent second wave of attacks. Yet, even if one 
agrees with Yoo’s Article II analysis and supports the decision to enhance 
outside the judicial or legislative process the NSA’s signals intelligence 
collection capabilities, we believe there are strong countervailing 
considerations that favored attempting to transition the program to FISA, 
especially as Stellar Wind became less a temporary response to the 
September 1 1 attacks and more a permanent surveillance tool. 

(TS/ / STkW/ f S I/ - / QG/NF ) 

Chief among these considerations was the Stellar Wind program’s 
substantial effect on privacy interests of U.S. persons. Under Stellar Wind, 
the government engaged in an unprecedented collection of information 
concerning U.S. persons. The President authorized the NSA to intercept, 
without judicial approval or oversight, the content of international 
communications involving many U.S. persons and the NSA collected large 
amounts of non-content data about U.S. persons’ domestic and 
international telephone calls and to a lesser extent e-mail communications 
for possible analysis consistent with the extant Presidential Authorization. 
We believe the FISA Court, as an Article III court and the judicial authority 
charged by statute to oversee U.S. -based electronic surveillance and other 
collection activities affecting U.S. persons for foreign intelligence purposes, 
was the appropriate entity to monitor and approve such broad acquisitions 
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of U.S.-person information conducted under Stellar Wind. 322 



Second, as several Justice Department and NSA officials commented, 
the FISA statute offered a “firmer footing” for the NSA’s collection activities 
under Stellar Wind. As discussed in Chapter Three and Four, the 
aggressive assertion of Article II authority on which Stellar Wind was based 
largely reflected the legal reasoning of a single Justice Department attorney 
working alone, without adequate review or scrutiny of his analysis. As we 
also concluded, this led to a flawed legal analysis on which the program 
rested for several years. This approach also led to a contentious dispute 
between Department and White House officials in 2004 involving renewal of 
aspects of the program. By contrast, the FISA statute provided an 
alternative basis for Stellar Wind-like collection activities that we believe 


should have been considered, and pursued, much earlier by the 


Administration . 



In this regard, the White House’s strict control over the Justice 
Department’s access to the program lessened the opportunity for lawyers 
with relevant expertise to advise the Administration on the viability of 
working within the FISA statute to achieve the same operational objectives 
as the Stellar Wind program. Moreover, as the limited number of 
Department read-ins persisted, meaningful consideration of FISA as an 
alternative to presidential authority for the program was limited. 323 



322 For instance, under Stellar Wind the meta data querying standards did not 
include restrictions on acquiring data that may have been based solely on the exercise of 
First Amendment rights. When these activities were placed under the FISA Court’s 
supervision, the Court required that this intelligence-gathering activity adhere to the FISA 
standard that an e-mail address or telephone number cannot be targeted for acquisition 


based solely on activities protected by the First Amendment. 


323 




APPROVED FOR PUBLIC RELEASE 


TOP S ECRET/ /0TLW//HCS/3I/ /ORC O N/NO F ORN 


We also found there were operational benefits to transitioning Stellar 
Wind to FISA. The PR/TT and Section 215 Orders to collect e-mail and 
telephone meta data that were eventuall y obtained from the FISA Court 
allowed the government to co mpell 
telecommunications carriers. 



(TB/ /STLW//BI//OC/NP) 


The transition of Stellar Wind to FISA authority, together with the 
passage of the Protect America Act, allowed the NSA to begin the process to 
close, or “de-compartment,” the Stellar Wind program. This change, which 
was not completed until mid-2008, has allowed agents in FBI field offices 
greater access to information about the telephone numbers and e-mail 
addresses being provided as leads. As described^^ChaDte^Three^ie 
mncigaty^omplaint of agents who were assigned^l^HH^HIIH 
^^^^"^P eads was the lack of detail provided about the nature of the 
international contacts and the foreign entity allegedly involved with 
terrorism that was one of the communicants. These details often were not 
provided because of the highly classified and compartmented nature of the 
Stellar Wind program. Now that such information is gathered under FISA 
authority and not compartmented as it was under Stellar Wind, it is 
classified at a level that allows agents in FBI field offices to gain access to 
additional details upon request. 324 (TS//F ^ 


JTLW/ / 01 / /OC/NP) 


We recognize that Stellar Wind’s transition to FISA resulted in the 
imposition of new responsibilities and conditions on the exercise of these 
unprecedented collection authorities. In the PR/TT and Section 215 Orders, 
the FISA Court imposed significant oversight measures that were not 
required under Stellar Wind. To be sure, the government, particularly the 
NSA, must devote substantial resources to ensure compliance with these 
oversight measures. Yet, we believe that such requirements are 
appropriate, given the massive amounts of data collected and the potential 
impact on the privacy interests of U.S. persons. (TS//STLW//SI/ /OC/NF ) 


We also recognize that the transition of content collection from 
presidential authority to statutory authority under FISA resulted in 
significant diminution in authorized surveillance activity of the content of 
communications. We described in this chapter how first under Judge 
Howard’s Order, and then more significantly under Judge Vinson’s revised 


324 Chapter Six of this report discusses FBI agents’ improved access to 
program-derived information under FISA after the Stellar Wind program was closed. 
(TS//SI/ / - N F)- 
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Order, the NSA placed increasingly fewer foreign selectors underFISA_^_ 
coverage as compared to Stellar Wind. The NSA was tasking^ 

I foreign selectors under Stellar Win^^JJ^^me of the first content 
application in December 2006, but placed foreign selectors under 

surveillance coverage under Judge Vinson’s May 2007 Order. National 


Security Divisior^fficial^olc^u^hat they successfully added 
approximately^|^^^^|^mforeign selectors under the terms of the 
Court’s Order. (TB//BTW/SI//OC/NF) 


However, we believe that such broad surveillance and collection 
activities conducted in the United States, particularly for a significant period 
of time, should be conducted pursuant to statute and judicial oversight, 
even though this resulted in a diminution of foreign selectors due to 
resource issues. We also believe that placing the activities under Court 
supervision provides an important measure of accountability for the 
government’s conduct that is less assured when the activities are both 
authorized and supervised by the Executive Branch alone. 325 



In sum, we concluded there were compelling reasons to pursue 
beginning the process of transitionineMh^ollection activities of Stellar 
Wind to FISA authority earlier thanHH2004. These included the 
program’s large collection of information about U.S. persons, which 
warranted judicial oversight; the instability of the legal reasoning on which 
the program rested for several years; and the substantial restrictions placed 
on FBI agents’ access to and use of program-derived information due to 
Stellar Wind’s highly classified status. We acknowledge that transitioning 
Stellar Wind’s collection activities to FISA would have been an enormously 
complex and time-consuming effort that rested upon novel interpretations 
and uses of FISA that not all FISA Court judges would authorize. 
Nevertheless, the events described in this chapter demonstrate that a full 
transition to FISA authority was achievable and, and in our judgment, 


should have been pursued earlier. 





on s decision re 


without benefit. Judge Vinson’s decision reflected what some intelligence officials 
considered limitations in the FISA statute as it applied to the acquisition of 
communications in the United States of persons located outside th& United States, 
especially non-U.S. persons. In this way, transitioning Stellar Wind’s content collection to 
FISA helped the government make its case to Congress in concrete, non-hypothetical terms 
for modernization legislation amending the statute. (T S //STt r W/ / S I//OC/NF) 
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Section I of his chapter summarizes how the FBI used 
disseminate Stellar Wind information to FBI field offices. Section II 
describes the FBI’s decision in mid-2003 to make its headquarters-based 
Co mmuni cations Analysis Unit (CAU), instead of FBI field offices, 
responsible for issuing National Security Letters (NSL) to obtain subscriber 
informationfbrtelephone numbers (basket 2 of Stellar Wind) disseminated 
under||^^^^^| 327 Section III discusses the role the FBI played, 
beginning in approximately March 2004, in the process to “scrub” 
international terrorism FISA applications for Stellar Wind information. 


Section IV of this chapter examines the impact of the information 
obtained from Stellar Wind on FBI counterterrorism efforts. It first provides 
statistics concerning the number of tippers the NSA derived from Stellar 
Wind information - telephony, e-mail, and content - disseminated to FBI 


^^^326 As discussed in Chapter Three, was preceded by th 

(which the FBI created in October 2001 to receive and disseminate Stellar 
Wind-derived information. (TS//STLW//OI//OC/NF ) 

327 The CAU is the successor to the Telephone Analysis Unit (TAU), which the FBI 
created sifter the September 11 terrorist attacks to analyze telephone communications. The 
CAU assumed TAU’s responsibilities in late 2002. { S//NF )- 
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field offices through theBHUBBIBprocess. Next, it describes how FBI 
field offices generally investigated^^^^B^Htippers and the typical results 
of the investigations. The section then summarizes two statistical surveys 
of meta data tippers the FBI conducted in 2006 to assess the value of Stellar 
Wind to FBI operations, and describes observations about the program’s 
contribution and value provided by FBI officials and employees in OIG 
interviews and contained in documents the OIG obtained during the course 
of this review. In addition, the section examines five FBI international 
terrorism investigations commonly cited as examples of Stellar Wind’s 
contribution to counterterrorism efforts in the United States. 328 
(TS//STLW//SI//OC/NF ) 

Lastly, Section V of this chapter contains the OIG’s analysis offl 
I impact on FBI operations. (S/ /NF) — 


I. 


I Process ( B //NF) 


The^^^^^^Jprocess was managed by a group of FBI employees 
from CAU, designated as “Team 10,” who in February 2003 were assigned 
full-time to the NSA to work on the Stellar Wind program. 329 Team 10 was 
described to us as a “conduit” and a “curtain” between Stellar Wind and the 
FBI, in that Team 10’s chief responsibility was to disseminate Stellar 
Wind-derived information to FBI field offices for investigation without 
disclosing that the NSA was the source of the information or how the NSA 
acquired the information. (TS//STLW//SI//OC/NF) 


Team 10 initially was staffed with two FBI special agents (one of 
whom served as supervisor) and two analysts. The CAU subsequently 
replaced one agent position with a third analyst and later added a fourth 
analyst. At the NSA, Team 10 was co-located in a large open space with 
dozens of NSA and other Intelligence Community personnel assigned to the 
Stellar Wind program. Each team member was provided a computer with 
direct access to NSA information associated with Stellar Wind. The NSA 
told the OIG that Team 10 members worked at the NSA under the authority 
of the NSA Director and as such were required to adhere to NSA 
minimization rules and attend the same training as NSA employees. Team 
10 members also were provided access to Stellar Wind-related systems and 


328 As noted above, our report examines the FBI’s role in the Stellar Wind program 
and does not review the use of the program by other agencies, such as the CIA. (S/ /NF } 

329 The CAU is organized into ten teams, nine of which are responsible for providing 
communications analysis support to specific field offices and FBI Legal Attaches (Legat). 
According to an FBI organizational chart, Team 10 supports “Off-site Intelligence 
Community Special Projects.” Team 10 was exclusively responsible for managin^l 


272 

■ ff Q P S ECRET/ / S TI . W/ /HCS/SI//OR C OH/WOgQBM 




















APPROVED FOR PUBLIC RELEASE 


■unclassified investigative file.” In addition, eachm|^^^^|EC assigned a 
“lead” that instructed the field office what investigative action, if any, should 


M ken regarding the information provided. We further describeH 
leads and FBI field offices’ handling of them in Section IV of this 
chapter. (TS//STLW/ySI//OC/NF) 


Before Team 10 disseminated Stellar Wind-derived information to field 
offices, an analyst queried FBI databases for relevant information about the 
telephone number, e-mail address, or individual (in the case of a content 
report) identified in the Stellar Wind report. These queries often identified, 
for example, subscriber information the FBI previously obtained for Stellar 
Wind telephone numbers as part of a prior FBI investigation, or active 
counterterrorism investigations in which the subscriber to a Stellar 
Wind-targeted number was the subject or in which the number, and 
sometimes the subscriber, were referenced. Team 10 analysts also checked 
public and commercial databases, most commonly in connection witi^^^^ 
^naj^ddresses^These checks sometimes identified the specific^ 

Banc^nv^lomafimiame^h^isei^fai^^nai^ddress; 

had registered. 1 


| Any such information Team 10 located 
about a Stellar WmcWerived telephone number or e-mail address was 
included in the^^^^^^l EC as a “CAU Comment” or an “Analyst 
Comment” to differentiate the FBI information from the information 


provided by the Stellar Wind source. 332 



Over time, Team 10 began to do more than receive and disseminate 
program-derived information. For example. Team 10 occasionally submitted 
telephone numbers to the NSA for possible querying against the database 
containing the bulk telephony meta data collected under Stellar Wind. 333 


332 In this respect, Team 10 handled Stellar Wind content reports differently from 
meta data reports. Team 10 analysts typically did not perform additional analytical work 
on the information provided in Stellar Wind content reports other than to identify any FBI 
cases to which the information was relevant. For example, a content report might 
summarize intercepted communications indicating that an acquaintance of the subject of 
an FBI investigation is traveling to or from the United States. The connection between this 


Stellar Wind information and the relevant FBI investigation would be reported in thel 
BeC. -f T0//0TLW//SI//OC/MFl 


333 As described in previous chapters, the purpose of the bulk collection of meta 
data unde^teUa^Wm^wa^o allow the NSA to use analytical tools such as contact 
chaining^^^^^^^B^Hto identify known and unknown individuals associated with 
al Qaeda or an al Qaeda affiliate. The technique involves querying the telephony or e-mail 
database with a number or address for which an analyst had a “reasonable articulable 


suspicion” to believe was used by persons involved in al Qaeda or an al Qaeda affiliate, and 
then examining any contacts with that number or address. f FS/ /STLW / / SI/ /OC/NF) 
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The telephone numbers Team 10 provided typically were obtained from the 
FBI’s domestic and international counterterrorism operations, such as a 


number identified during a phone conversation monitored under FISA or a 
number found in the address book of a subject arrested abroad. The NSA 
conducted independent analysis to determine whether telephone numbers 
(or e-mail addresses) provided by Team 10 met the querying standard 
established by the Presidential Authorizations that governed Stellar Wind 
(that is, a reasonable articulable suspicion to believe that communications 
from the telephone number relate to al Qaeda or an affiliated group). 334 



Team 10 also contributed to the NSA’s drafting process for Stellar 
Wind reports. Telephone numbers and e-mail addresses identified through 
queries of the databases that contained the bulk telephony and e-mail meta 
data were reviewed by NSA analysts to determine whether the contacts 
should be reported to the FBI in a Stellar Wind report. Team 10 
participated in this process by reviewing draft reports and providing any 
info rmat ion from FBI databases that might be relevant to this 


determination. 335 



We were told that one of the benefits of Team 10’s presence at the 
NSA and its involvement in the Stellar Wind report drafting process was an 
improvement in the quality of the information disseminated to FBI field 
offices. For example, the FBI Supervisoiy Special Agent (SSA) who 
supervised Team 10 from April 2005 to July 2006 told the OIG that he tried 
to reduce the NSA’s reporting of telephone numbers that were several hops 
removed from the telephone number linked to al Qaeda or an affiliated 
terrorist group. He said that he wanted Team 10 to disseminate “solid 
numbers with value,” not numbers with questionable valuesuchasjhigh 
volumtMiumben^Public telephones, for example) and( 

■ The FBI SSA said that the NSA expressed the concern 


334 Team 10 analysts submitted such telephone numbers to the NSA electronically 
through “Requests for Information,” or RFIs, which is the formal process by which the FBI 
and other agencies provide leads and request information from the Stellar Win^database. 
FBIrecords indicate that from April 2002 to January 2006 the FBI directed^! 

| to NSA analysts for possible analysis under Stellar Wind. The records do not 
indicate the disposition of each RFI. (TS//STLW//SI//QC/NF ) — 


335 The NSA developed formal “checklists” to guide the Stellar Wind report drafting 
process for telephony and e-mail tippers. The checklists include over 30 steps that NSA 
analysts were required to complete, and a supervisor had to approve, before a report could 
be distributed to the FBI or any other Stellar Wind customers (the CIA and National 
Counterterrorism Center). A significant feature of the checklist from the FBI’s perspective 
was the requirement that NSA analysts check any telephone numbers and e-mail addresses 
in a draft report with the FBI and "make best effort to include FBI . . . data in [the] tipper." 
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that it could not foresee whether any particular contact, although remote, 
might prevent the next terrorist attack, and did not want to find itself in the 
position of defending its decision not to pass that number to the FBI. 
However, he said th^JS^jool^evera^teDsMjo improve the quality of 

information such as^^^f^U|^^J^^|for the domestic contacts that 

were reported and including analytical judgments about the contacts. 336 


As discussed in Chapter Five, the government transitioned Stellar 
Wind’s bulk e-mail meta data collection (basket 3) to FISA authority in July 
2004 with the Pen Register/Trap and Trace Order, bulk telephony meta 
data collection (basket 2) in May 2006 with the Section 215 Business 
Records Order, and content collection (basket 1) in January 2007 when the 
FISA Court granted the government’s domestic and foreign selectors 
applications. -( TG//3TLW//GI//OC/NF) ■ 

However, after the transition was completed the NSA continued to 
produce reports within the Stellar Wind compartment to the FBI and other 
program customers, even though the information contained in the reports 
was derived from the FISA-authorized collection activities. Consequent! 
the FBI continued to disseminate the information under the^^^^^^^ 
process. The current Team 10 supervisor told us that this dccision^reached 
after consultation with the FBI’s Office of the General Counsel (OGC), was 
made to adhere to the FISA Court’s continuing requirement that 
international terrorism FISA applications be scrubbed for Stellar Wind 
information (the procedure for which is described in Section III of this 
chapter). -( T0//DTLW - //SI//OC/NF) 

The NSA received permission to begin the process to close, or 
“de-compartment,” the Stellar Wind program after the Protect America Act 
was passed in August 2007. In mid-2008, the NSA officially closed the 
program and discontinued issuing “Stellar Wind^egortsMr^Jovember 
2008, the FBI initiated a new investigative file, to 

disseminate the NSA’s FISA-derived information. 337 The Team 10 supervisor 


336 The NSA told us that one of the difficulties it faced with the Stellar Wind 
program was that the NSA was serving two customers - the FBI and the CIA - but had just 
one set of reporting guidelines. This was so because the NSA tradi tionally does not provide 
single-agency reporting except in narrowly defined circumstances. 
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told us thayjh^issemination process and the FBI’s c 

NSA under is similar to what occurred under| 

However, one notable difference is that the NSA’s FISA-derived reports, 
while classified at the Top Secret/ Sensitive Compartmented Information 
(TS/SCI) level, are not subject to the highly restrictive Stellar Wind 
compartmentdesignation, whiclm^ignificant from an operational 
standpoint. ECs, like^^B^H ECs > can onl y include 

information classified Secret or lower because the FBI’s primary computer 
network for disseminating communications cannot be used for Top Secret 
information. Unlike under^^|^^| agents infieldoffice s can now 
request access to additional information aboutm|^H leads because 
agents have the appropriate clearances^A^discussed in Chapter Three and 
addressed below, the chief criticism ofHIHH leads was the lack of 
detailed information that could be provided to field agents about tippers 
because of the highly compartmented nature of Stellar Wind. 


•IDAINKIKDlftVilil 


II. FBTs Decision to Issue National Security Letters under I 
|to Obtain Telephone Subscriber Information -+S/ 

From August 2003 to November 2006, as part of the 
process the Communications Analysis Unit (CAU) assumed responsibility 
from the field offices for reauestin^National Security Letters (NSL) to obtain 
subscriber information for^^l^l^^l telephone number tippers. 3 3 Tl^^^ 
NSLs were authorized by the FBI’s OGC and issued pursuant to theB 
| project. As discussed below, however, thi^ractic^was contrary to 
applicable FBI investigative guidelines because|H^^^^|was opened as a 
non-investigative file and therefore under FBI policy should not have been 
used as the basis for issuing NSLs. (S//NF) 

The FBI uses NSLs to obtain information from third parties such as 
telephone companies, financial institutions, Internet service providers, and 
consumer credit agencies. NSLs, authorized by five specific provisions 
contained in four federal statutes, direct third parties to provide customer 
account information and transactional records such as telephone toll billing 


be associated 
(S//NF) 

338 Field offices remained responsible for issuing NSLs in connection with e-mail 
address tippers, which was likely attributable to the comparatively low volume of e-mail 
tippers and the ability of field offices to handle them expeditiously. ( S //NF) 
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records. 339 The OIG issued two reviews in 2007 and 2008 examining the 
FBI’s use of NSLs 340 (U) 

Justice Department investigative guidelines issued by the Attorney 
General govern the circumstances under which the FBI may use NSLs. The 
Attorney General guidelines in effect during the Stellar Wind program 
authorized the FBI to issue NSLs relevant to and in the course of an 
authorized national security investigation. 341 Further, FBI internal policy 
distinguishes between “investigative files” and non-in vestigative 
“administrative files” (commonly referred to as “control files”). This 
distinction is not a mere technicality. Investigative files, in the national 
security context, are opened based on evidence that a person, group, or 
organization is involved in international terrorism. From October 2003 to 
September 2008, the Attorney General Guidelines required the FBI to 
provide summary reports to the Justice Department at the end of each year 


339 The four federal statutes are the Right to Financial Privacy Act, 12 U.S.C. 

§§ 3401-3422; the Electronic Communications Privacy Act (ECPA), 18 U.S.C. § 2709; the 
Fair Credit Reporting Act, 15 U.S.C. § 1681 e t seq.; and th e National Security Act, 50 
U.S.C. § 436(a)(1) (2000). NSLs issued underHHHIH rel i e d on the ECPA statute, which 
provides that the FBI may obtain subscriber information from a communications service 
provider if the FBI certifies that the information sought is 

relevant to an authorized investigation to protect against international 
terrorism or clandestine intelligence activities provided that such an 
investigation of a United States person is not conducted solely on the basis 
of activities protected by the first amendment to the Constitution of the 
United States. 


18 U.S.C. § 2709(b)(2) (2000 & Supp. IV 2005). The statute also permits access to “toll 
h illing records” or “electronic communication transactional records,” 18 U.S.C. § 2709(a), 
but requires a warrant for access to the content of telephone communications. See 18 
U.S.C. § 2511 (Wiretap Act) and 3121 (Pen Register Act); see also 18 U.S.C. § 2702(b)(8). 

(U) 

340 The OIG’s first report on NSLs, issued in March 2007, was entitled, A Review of 
the Federal Bureau of Investigation’s Use of National Security Letters. The OIG’s second 
report, issued in March 2008, was entitled, A Review of the FBI’s Use of National Security 
Letters: Assessment of Corrective Actions and Examination ofNSL Usage in 2006. (U) 


341 From March 8, 1999, through October 31, 2003, national security investigations 
were governed by the Attorney General’s Guidelines for FBI Foreign Intelligence Collection 
and Foreign Counterintelligence Investigations (FCI Guidelines). The FCI Guidelines were 
replaced, effective October 31, 2003, with the Attorney General’s Guidelines for FBI 
National Security Investigations and Foreign Intelligence Collection (NSI Guidelines). (U) 


The evidentiary standard for initiating an investigation is the same unc 
lidelines. To open a full investigation, the FBI is required to demonstrate! 


| A prelimina 

“inquiry,” under the FCI guidelines) requires only a showing of| 

of such involvement. See NSI Guidelines, Section II. C. (October 31, 2003); FCI Guidelines, 
Section Iff-B. (March 8, 1999). 1S//W)- 
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a full national security investigation continues. These requirements helped 
ensure that there was sufficient, documented predication for investigative 
activities FBI agents sought to conduct, such as requesting NSLs. (S/ /NF) 


Control files, in contrast, are “separate files established for the 
purpose of administering specific phases of an investigative matter or 
program.” The files do not require any predication and remain open 
indefinitely without any reporting requirements for national security 
investigationsjgoi^xample, the September 2002 EC requesting that a 
control file^^^^^^^Hbe opened for Stellar Wind information stated that 
“a dedicated control file for this project will better serve the specific needs of 
the special project and will add an additional layer of security for the 
source.” The file has remained open since September 2002 without any 
official documentation of need or justification. (As discussed below, in 

an investigative file; however, 

rot closed at that time.) 



the FBI opened 
control file was 
SI//OC/NF) 


The FBI’s National Foreign Intelligence Program fNFIP) Manual states 



l 342 Thus, in accordance with the NFIP Manual, it was 
improper for the FBI to issue NSLs from control files during the Stellar Wind 
program. (3/ /NF) 


The OIG’s March 2007 NSL report identified the project as 

one of two circumstances where the FBI was using control files rather than 
investigative files to issue NSLs. The OIG report concluded that this use 
was contraiy to FBI policy. However, our report also foun^tha^&e CAU 
officials involved in the decision to issue NSLs from the ^J^^^^Jcontrol 
file concludecHi^oo^aith that the FBI had sufficient predicatior^ither to 
connect the^m^^^|NSLs with existing preliminary or full investigations 
of al Qaeda and affiliated groups or to open new preliminary or full 
investigations in compliance with Justice Department investigative 
guidelines. ■ (S//NF ) — 
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tippers contained sufficient information to open preliminary 
investigations and issue NSLs. 343 ~ (TG/ / GTLW/ / SI / /OC/ NF) 

The Unit Chief wanted field offices at a minimum to know the identity 
of subscribers of tipped telephone numbers. He also said it was important 
to ascertain the correct identities of the subscribers at the time the tipped 
calls were placed. The Unit Chief stated that if the field office did not issue 
an NSL for subscriber information promptly, or if the field office relied only 
on publicly available information, the passage of time could cause the user 
of the phone to be misidentified. In addition, the Unit Chief said that even if 
a tipper did not result in any investigative value at the time of the tip, it 
nevertheless was important to identify the subscriber in the event the tipper 
became relevant in the future or to another investigation. For all of these 
reasons, the Unit Chief said he took steps to make the CAU, instead of the 
FBI field offices, responsible for issuing NSLs for telephone number tippers 
under the Stellar Wind program. 344 (TS/ /STLW/ /SI/ /OC/NF) — 

In approximately Jul^200f^^CAU analyst was read into the Stellar 
Wind program to process mmjj^SLs. The analyst told us she 
questioned the Unit Chief and the Team 10 supervisor about whether it was 
permissible to issue NSLs out of a control file. The Unit ChieHnlchus that 
he was not aware at this time that a control file such could 

not be used to issue NSLs. (TS//STLW//SI//OC/NF f 


The analyst volunteered to approach FBI OGC and met with Marion 
“Spike” Bowman of the OGC’s National Security Law Unit to discuss this 
concern. She said she toldBowman that the CAU wanted to know if it 
could issue NSLs undcr|mm| in view of its status as a control file. 

She said she told Bowman that the NSLs would seek subscriber information 
only and that field offices would be responsible for seeking related toll billing 
records if warranted by additional investigation. (TS//STLW/ /3I/ /OC/NF) 

According to th^malysth3owman said that it would be permissible to 
issue NSLs out of the^^^HHI file as long as only subscriber information 
was sought. The analyst said she could not recall whether Bowman 
affirmatively stated that issuing NSLs from a control file would be 


343 On January 16, 2003, 2 months before the FBI SSA was appointed Unit Chief of 
the CAU, Attorney General Ashcroft authorized the FBI to issue NSLs during preliminary 
investigations. Prior to this time, the FCI guidelines authorized the FBI to issue NSLs only 
as part of a “full investigation.” (S//NF) 

344 The Unit Chief told us that he did not believe it was critical at the preliminary 
stage to also obtain telephone subscribers’ calling records, or “toll records,” identifying all 
outgoing and incoming calls. (TO/ /STLW//0I/ /OC/NF) 


281 




APPROVED FOR PUBLIC RELEASE 

TOP SECRET/ / STLW/ /IICS/ SI/ /ORCON/NOPORN — 


permissible or whether he merely agreed that it would be permissible under 
the conditions the analyst presented. 345 (TS / / STLW / / SI/ / QC - / - N - F ) — 

Shortly after the meeting, the CAU implemented procedures for 
requesting^ that OGC issue NSLs to obtain subscriber information for each 
telephone number tipper disseminated to field offices that the 
FBI was not already aware of or for which it did not have subscriber 
informatmn^Qnder these procedures, the CAU analyst received a copy of 
each MBHHHI EC with telephone number tippers as they were issued by 
Team 10 and drafted a separate approval EC to the NSLB that repeated this 
information and requested that the NSLB issue NSLs for the numbers listed. 
NSLB attorneys were responsible for determining whether the NSL requests 
were “relevant to an authorized investigation,” as required by statute. If the 
attorneys determined that they were, NSLs were drafted and signed by the 
Deputy General Counsel for NSLB and forwarded to the CAU for service on 
the appropriate communications service providers. The providers returned 
the responsive records to the CAU, which in turn disseminated the 
information to the appropriate FBI field offices. From August 2003 to 
November 2006, the CAU issued over 500 NSLs under 

We interviewed FBI Deout^General Counsel Julie Thomas about NSL 
issuance practices under Thomas was read into Stellar Wind 

shortly after joining the N SLB in Octob er 2004. She was responsible for 
reviewing and authorizinyBBBBBBB||NSLs requested by the CAU. Thomas 
said she wasfemjHm^jth the operational reasons the CAU began issuing 
NSLs under^^^^J^but stated that it was not until the OIG was 

its first review of the FBFs use of NSLs in 2006 that she learned 
I was a control file and the significance of this status as it related 
to issuing NSLs^Thomas said that the CAU’s requests to NSLB to authorize 
NSLs under always identified the specific file number associated 

with the project and indicated that the CAU had initiated a preliminary 
inquiry in connection with the NSL request. Thus, in Thomas’s view, the 
NSL being requested was "relevant to” an authorized investigation, as 



345 FBr General Counsel Valerie Caproni told the OIG that she believes Bowman 
based his guidance to the CAU on the understanding that the NSA, by reporting a tipper to 
the FBI, already had established a reasonable articulable suspicion that the foreign end of 
the contact was related to al Qaeda or an affiliated group. Caproni said that in view of the 
hundreds of al Qaeda investigations th^BUvas conducting, Bowman likely concluded it 
was permissible to issue NSLs under£gg|^^gfor the subscriber information of tippers 
even if at the time there was not a specific investigation to which each NSL could be 
connected. The TemnlOsupervisor at this tim^ol^heOIG that he recalled the decision 
to issue NSLs from|HBBBi was based onjjm^ ^^ ^^ close relationship to the FBI’s 
ongoing investigations of al Qaeda and affiliated groups. (TS/ / STLW / / SI/ /Q C/ HF) 
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required by statute and Justice Department investigative guidelines. 346 
- (TS//STLW//SI//OC/NF) 


However, Thomas said she did not believe the 


NSLs were 


improper even though they were issued from a control file. Thomas stated 
that the NSLs in fact were relevant to authorized international terrorism 
investigations in that the FBI was conducting hundreds of investigations of 
al Qaeda and its affiliates at the time the NSLs issued. Thomas told the OIG 
tiiatmn^ithstanding this position, in November 2006 the FBI converted 
^^■to an “umbrella investigative file” to reflect the program’s 
relationship to international terrorism investigations. (TS// S I// - NF) — 

The OIG reviewed the communication from the CAU opening this 
investigative file. It stated that a member of the U.S. Intelligence 
Community [the NSA] reported to the FBI that al Qaeda members and 
associates are using telecommunications systems to facilitate their terrorist 
activities, that the FBI has independently determined that this is occurring, 
and that “inasmuch that Al-Qa’ida is a multi-faceted and international 
terrorism organization, the FBI has determined it is appropriate to open a 
full field investigative [sic].” The communication stated that the CAU was 
using information obtained from the member of the U.S. Intelligence 
Community to issue NSLs and that the results are disseminated to the 
appropriate FBI field offices. The communication also advised that all^ 
investigative leads associated with the investigation would be titled f™** 
fg* to protect the source of the information and the methods used to 
obtain the information. - fTS/ /STLW/ / SI/ /QC / NF) 

jrrently is taking a similar approach to NSLs under the 
field office (instead of the CAU) is authorized to issue an 
NSL under the|^|^U[investigative file, even if the field office does not 
open its own investigation and the tipped domestic telephone number or 
e-mail addres^^iotuelevant to another open investigation. However, NSLs 
issued under HHB can request subscriber inf ormation only and may not 
request transactional records, as was done under 
- ( - TS//SI//NF) 



The FBI’s decision to restrict HHHS NSLs in this way was not 
required by law, but was an operational decision. As discussed below, FBI 


The! 


I file number is I 


Thomas told us that she 


did not realize that the “C” designation stood for “Control File.” In addition, in the approval 
ECs reviewed b y the OIG tha t sought the issuance of NSLs, the CAU stated, among other 
things, that th e BUBWBBE^ s n 1 j rce° reported telephonic contact between possible al Qaeda 
or other international terrorism entities and numbers in the United States and that “a 
preliminary CAU inquiry was conducted for the US telephone numbers reported by this 
source.”~ ( T 3/ / STLW/ / 01/ / 0 C/ NF) 
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field offices addressed moslOBHHHI tippers by conducting “threat 
assessments” to determine whether the tipper had a nexus to terrorism and 
warranted the field office initiating a preliminary or full investigation. The 
subscriber information for a tipper is sufficienHor purposes of completing a 
threat assessment. The same is true for HSI^S tippers, and the current 
Team 10 supervisor told us that it would not be a “good business” practice 
to collect transactional records on a U.S. person unless a threat assessment 
justified the field office initiating its own preliminary or full investigation of 


the individual. 



We believe the FBI should have opened an investigative 

file in July 2003 and used it to issue NSLs related to Stellar Wind 
information. The Justice Department investigative guidelines in effect at 
that time authorized the FBI to open full investigations of groups for which 
there were specific and articulable facts to believe were involved in 
international terrorism, such as al Qaeda. However, the FBI decided to 
issue Stellar Wind NSLs from an existing control file, which was contrary to 


FBI internal policy. 



We did not find evidence that officials from the CAU and OGC involved 
in the decision to use an existing control file to issue NSLs related to Stellar 
Wind information deliberately tried to circumvent FBI guidelines. The July 
2003 rationale for issuing the NSLs out of the control file - the close 
relationship between the Stellar Wind program and the FBI’s ongoing 
investigations of al Qaeda and affiliated group s - essentiall y was the 
reasoning used in November 2006 tc^oyjffihe BHBBHMI investigative file 
and in November 2008 to open the investigative file. As we found 

in our March 2007 report concerning the FBI’s use of NSLs, th^CAl^md 
OGC officials involved in the decision to issue NSLs from 
control file concludecHr^oocHaith that the FBI had sufficient predication 
either to connect the ^HHH^SnSLs with existing preliminary or full 
investigations of al Qaeaa ana aniliated groups or to open new preliminary 
or full investigations in compliance with Justice Department investigative 
guidelines. Nevertheless, the decision violated FBI internal policy. 

/ / rirnr tr r / /nr / / 


III. 


and Scrubbing Process 



As discussed in Chapter Three, the Department implemented a 
process imposed by the FISA Court to “scrub” FISA applications to account 
for Stellar Wind-derived information. The objectives of the initial scrubbing 
process were to determine whether any NSA information contained in 
international terrorism FISA applications was derived from Stellar Wind and 
whether any of the facilities (telephone numbers or e-mail addresses) 
targeted by international terrorism FISA applications were also targeted for 
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Stellar Wind collection (commonly referred to as dual coverage). 
f PS/Y STLW //SI//OC/ NF) — 

The scrubbing process was coordinated by the Justice Department 
and NSA, beginning in February 2002 after Judge Lamberth was read into 
Stellar Wind. In May 2002, Judge Kollar-Kotelly succeeded Judge Lamberth 
as Presiding Judge of the FISA Court and continued the scrubbing 
procedures. However, whereas Judge Lamberth required only that he be 
notified of applications that contained Stellar Wind information, Judge 
Kollar-Kotelly required that such information be removed. 
fPS/ySTLW/ / SI/ / OC/ NF) 


As described in Chapter Four, on March 14, 2004, OIPR Counsel 
Baker briefed Judge Kollar-Kotelly about the President’s decision to sign the 
March 1 1 , 2004, Presidential Authorization without the Justice 
Department’s certification as to the Authorization’s form and legality, and 
about subsequent changes the Authorization made to the Stellar Wind 
program. (TS//3I/ ' /NFf 

According to a handwritten letter Judge Kollar-Kotelly drafted to 
Baker following this meeting. Baker had informed her that the Stellar Wind 



The letter also stated that Baker informed her that with these 
changes the Deputy Attorney General agreed to certify the program as to 
form and legality, and that OLC had prepared a new legal memorandum 
regarding the legality of Stellar Wind to replace the November 200 1 
memorandum authored by Yoo. ~(TS/ /STLW/ /SI/ /OC/NF ) 


Judge Kollar-Kotelly’s letter marked the first time her expectations 
concerning the Department’s use of Stellar Wind information in FISA 
applications was communicated in writing to OIPR. Judge Kollar-Kotelly 
wrote, 


Although the Court has every confidence in the oral 
representations of Jim Baker [and] does not have any reason to 
question his honesly or credibility with the FISC or this judge, I 
am requesting that representations, previously done orally, now 
be put in writing that relate to [Stellar Wind] and FISA 
applications so that there are no misunderstandings. 


I want to emphasize my position which has been consistent 
since I came on the FISC in May 2002, the [Stellar Wind] 
program and FISA applications are to be kept separate, and no 
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information direct or indirect, derived or obtained from [Stellar 
Wind] should be included in FISA applications. Only in this 
way can the integrity of the process and intelligence collected 
through FISA applications be maintained. 

(TS/ / STLW / / SI/ / PC/ NF ty 

Judge Kollar-Kotelly also wrote that she would not sign any FISA 
applications that contained substantive information from Stellar 
Wind-generated tips or any applications where the Stellar Wind tip was the 
sole or principal factor for an agency initiating the underlying investigation, 
“even if the investigation was conducted independently of the tip from 
[Stellar Wind].” (TS//STLW//SI//OC/NP )- 

Baker told us that this letter was Judge Kollar-Ko telly’s preliminary 
response to the changes in the Stellar Wind program. Through subsequent 
discussions between Judge Kollar-Kotelly and Baker, and between Baker 
and other Department and FBI officials, a more flexible arrangement was 
reached on scrubbing that addressed Judge Kollar-Kotelly’s concerns 
without imposing an absolute prohibition on including certain Stellar 
Wind-derived information in FISA applications. 347 
- (TS / / STLW / / SI/ / QC/ NF) — 

In short, the scrubbing procedures implemented in March 2004, and 
that continue to the present day, substantially expanded the procedures 
OIPR originally developed in February 2002. 348 In addition to determining 
whether any NSA information contained in international terrorism FISA 
applications was derived from Stellar Wind and whether there was any dual 
coverage, Judge Kollar-Kotelly required the FBI to determine whether any 
facility (telephone number or e-mail address) that appeared in a FISA 
application also appeared in a Stellar Wind report and, if so, whether the 
FBI had developed, independent of Stellar tVinc^nmnvestigative interest in 
the facility before it was the subject of an|j 'J;|fflHHHtipper. 349 This third 


347 FBI OGC said that it was not until these discussions that the FBI was aware of 
the scrubbing procedures OIPR had implemented in approximately February 2002 after 
Judge Lamberth was read into the Stellar Wind program. f TS - / / SI / / NF) 

31,8 The scrubbing procedures described here apply both to NSA information derived 
from the Stellar Wind program and to information derived from the FISA Court’s PR/TT and 
Section 215 bulk meta data orders. Until mid-2008 when the Stellar Wind program 
officially was closed, leads the NSA developed from the FISA-authorized bulk meta data 
collections were disseminated under the Stellar Wind compartment. 

(TS/ / STLW/ / 01/ / O G / NF) — 

349 As discussed in Chapter Three, Baker did not believe in May 2002, when he first 
discussed the subject with Judge Kollar-Kotelly, that such a scrub was possible. Baker 
told us that by March 2004 he better understood the NSA’s and FBI’s process for 
disseminating Stellar Wind information and the agencies’ ability to track program-derived 
tips in a timely manner. -(TS/ / STLW/ / SI / / OC/ NF) 
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scrub is coordinated among OIPR, the FBI’s National Security Law Branch 
(NS LB), and Team 10. - (T3//STLW//SI//OC/NF) 

The scrub requires NSLB to compile a list of all “facilities” - telephone 
numbers and e-mail addresses - that appeared in any draft international 
terrorism FISA applications. 350 This list is compiled as FISA packages 
become ready for filing with the Court and is provided to an attorney in 
NSLB read into the Stellar Wind program. The attorney in turn forwards the 
facilities list to Team 10 at the NSA. Team 10 checks each facility against 
the NSA’s Stellar Wind reports database to determine whether a listed 
facility is contained in any Stellar Wind reports and, if so, whether the 
facility appeared in the tearline portion of a report that was further 
disseminated to FBI field offices. If both inquiries are positive. Team 10 
notes the date of the relevant Stellar Wind report and searches the FBI’s 
Automated Case Support System (ACS) to determine whether the facility 
appears in ACS and, if so, the date the facility came to the FBI’s attention. 
Team 10 reports the results of these checks to the NSLB attorney for review. 
(TS//ST L W/. / SI/ / OC/NF ) 

The NSLB attorney takes one of two steps at this stage. If Team 10’s 
checks are negative - meaning none of the facilities are contained in a 
Stellar Wind report or contained in information below the tearline of a 
Stellar Wind report - the NSLB scrub attorney notifies the OIPR attorney 
and FBI case agent that the FISA application can be cleared for presentation 
to the FISA Court and that the application can proceed to final processing. 

If both checks on a facility are positive, the NSLB attorney will try to 
determine if there is a basis for the Court to allow the information in the 
application based on the theories, discussed in further detail below, that the 
FBI had an independent investigative interest in or would have inevitably 
discovered the facility in question. To determine this, the NSLB attorney 
researches FBI databases, analyzes records, and attempts to craft an 
argument under one of these theories. The NSLB attorney then provides 
this information to OIPR for presentation the Court. If the NSLB attorney 
cannot find a basis for including the information under either of the 
theories, and the facility is not essential to the showing of probable cause 
for the requested FISA coverage, the facility is excised from the FISA 
application, and processing continues. If the information is important to 
the probable cause showing, the NSLB attorney discusses with OIPR 
whether to make the argument to the appropriate FISA Court judge (initially 
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Judge Kollar-Kotelly and now, the judge assigned to case) that the facility 
nevertheless can remain in the application. f FS ■ / ■ / STLW / / SI/ / QC / NF) 

According to the Deputy General Counsel for NSLB, the argument to 
keep such information in an application is based on “standard Fourth 
Amendment [exclusionary rule] analysis.” The “exclusionary rule” generally 
holds that where the government obtains evidence in violation of the Fourth 
Amendment, the court will suppress, or exclude, the evidence from the 
prosecutor’s case-in-chief in a criminal trial. Under the “fruit of the 
poisonous tree” doctrine, a corollary to the exclusionary rule, any evidence 
obtained directly or derivatively from the government’s improper conduct is 
also excluded. However, there are several exceptions to the exclusionary 
rule, two of which were relevant to scrubbing: independent source and 
inevitable discovery. The independent source exception holds that the 
exclusionary rule does not bar the use of evidence obtained in violation of 
the Fourth Amendment if there is also an independent, legal source for the 
evidence. 351 The inevitable discovery exception applies when evidence 
obtained in violation of the Fourth Amendment would have been obtained 
independently had the illegal search not occurred, which the government 
must prove by a preponderance of the evidence. 352 (U) 

Thus, in the scrubbing context, the issue is whether the Stellar Wind 
information contained in a FISA application should not be excluded, either 
because the FBI had an investigative basis independent of Stellar Wind for 
including the information in the application or because the FBI inevitably 
would have discovered the information in the absence of Stellar Wind. More 
specifically, under the independent investigative basis exception, if Team 
10’s search of ACS shows that a facility came to the FBI’s attention before 
the facility appeared in a Stellar Wind report, this fact establishes that the 
FBI has an independent, non-Stellar Wind factual basis to include the 
facility in the application. 353 NSLB Deputy General Counsel Thomas told us 
that in her experience the FBI already is aware of the facility - meaning it 
appears in ACS or other FBI databases - in nearly every instance that a 
facility contained in a FISA application also appears in a Stellar Wind 
report. (TS f / STLW //GI//QC/NF j~ 


351 See Segura v. United States, 468 U.S. 796, 805 (1984). (U) 

332 See Nix v. Williams, 467 U.S. 431, 443 (1984). (U) 

333 For example, in one case the NSLB attorney’s review of the underlying 
investigative file showed that the FBI had obtained the telephone number at issue in 
response to an NSL Letter. Because the NSL was dated earlier than the Stellar Wind report 
that also contained the telephone number, the FBI had an independent investigative basis 
for including the number in the FISA application. f FS/ / STt AT f q T / / n p / w g ) 
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The inevitable discovery exception in the scrubbing context applies 
when Team 10’s check of ACS indicates the FBI was not aware of the facility 
before the date of the Stellar Wind report containing tire facility. Under this 
approach, the NSLB attorney attempts to demonstrate to OIPR that normal 
investigative steps in the underlying investigation inevitably would have 
identified the facility in question. The scrubbing attorney analyzes such 
case evidence as close associates and other relationships of the subjects of 
the investigation that could logically lead investigators - through NSLs, for 
example - to the facility contained in the Stellar Wind report. 354 
(TS / / STLW/ - / - SI - / - / - 0C/ NF) 

Until January 2006, when the full FISA Court was read into Stellar 
Wind, Judge Kollar-Kotelly required that all applications the FBI determined 
contained facilities or information that also appeared in Stellar Wind reports 
be cleared with her before being filed with the FISA Court. As she wrote in a 
January 12, 2005, letter to OIPR, “I want to ensure, that, to the extent 
possible, [Stellar Wind] information is excluded from applications submitted 
to the FISC and that, if it is necessary to include such information, it is 
specifically identified to the FISC as derived from [Stellar Wind] collection 
when the application is presented.” OIPR Deputy Counsel Skelly-Nolen - 
who was read into Stellar Wind on March 12, 2004, but who had been 
involved in the scrubbing process since 2001 - was responsible, along with 
Baker, for coordinating this aspect of the scrubbing process and, when 
warranted, for presenting the argument to the judge that an application 
containing information that was the subject of a Stellar Wind report to the 
FBI should nevertheless be approved for filing. -{TS/ / STLW/ /SI//OC/NF) 

Skelly-Nolen characterized the applications she presented to Judge 
Kollar-Kotelly as either “vanilla” or “non-vanilla.” Vanilla applications were 
those for which Skelly-Nolen could confidently represent that the FBI had 
an independent investigative basis for the facility identified in the 
application that was the subject of a Stellar Wind report (for example, a 
facility the FBI learned of through FISA coverage that pre-dated the Stellar 
Wind report). Skelly-Nolen told us that over time Judge Kollar-Kotelly 
allowed the vanilla applications to be handled telephonically in an 
unclassified manner, a departure from her general requirement that the 
discussions be held in judge’s chambers. Non-vanilla applications typically 
involved those cases that required Skelly-Nolan to demonstrate that the FBI 


354 For example, in one case a telephone number of a particular business did not 
appear in an FBI database prior to the date it appeared in a Stellar Wind report. However, 
the subject of the underlying investigation was the target of an FBI national security 
investigation, and OIPR argued that the telephone number inevitably would have been 
connected to the subject through the "natural course of the investigation,” possibly from 
toll records associated with other telephone numbers used by the subject, trash covers and 
open source information, or physical surveillance. -ffS / / OTLW/ / SI / ■ / O C / NF) 
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inevitably would have discovered the facility in question during the normal 
course of investigation. Skelly-Nolen said these cases were always 
discussed with Judge Kollar-Ko telly in person. (TS / / STLW / / SI / / 0 C /iff ] 

Skelly-Nolen told us that there were instances when Judge 
Kollar-Kotelly requested additional information to support the proffered 
theory for including Stellar Wind information in the FISA application. In 
some cases, Judge Kollar-Kotelly simply struck a line through the 
paragraphs in the filed application that contained the Stellar Wind-derived 
information and annotated in the margin, “This section (strike) not 
considered in evaluation of probable cause,” followed by her signature and 
the date. Skelly-Nolen also said that in one or two cases Judge 
Kollar-Kotelly required that certain Stellar Wind information arguably 
necessary for establishing probable cause be removed from the 
applications. 355 However, in general Judge Kollar-Kotelly accepted OIPR’s 
and the FBI’s assessment that there was a non-Stellar Wind investigative 
basis for the information in question, or that the information inevitably 
would have been discovered even in the absence of Stellar Wind-derived tips 
to the FBI. f F S / / STLW/ / - SI-/ /OC/ NF) 

After operating under the expanded scrubbing procedures for 
approximately 6 months, Judge Kollar-Kotelly agreed in November 2004 to 
allow other FISA Court judges who had not yet been read into the Stellar 
Wind program to handle scrubbed international terrorism applications. 
However, Judge Kollar-Kotelly still required that Skelly-Nolen bring to her 
attention all vanilla and non-vanilla applications so they could be “cleared” 
before being formally filed. As noted above, it was not until January 2006, 
when the full FISA Court was read into Stellar Wind, that Skelly-Nolen was 
able to discuss such cases with other judges. (TS/ / SThW //SI//OC/ NF) 

Since that time, the basic scrubbing procedure described above has 
continued. The Office of Intelligence attorney primarily responsible for the 
process told us that each new FISA application that references a facility that 
was disseminated under Stellar Wind is brought to the attention of the 
judge assigned to the case. 356 However, with limited exceptions, the FISA 
Court judges do not require that the government inform them of renewal 
applications that contain such facilities so long as they were previously 
brought to the Court’s attention in the initiation application or prior renewal 
applications. The Office of Intelligence attorney told us that the government 


355 According to Skelly-Nolen, Judge Kollar-Kotelly nevertheless allowed OIPR to file 
these applications and approved them. -{TS / / STLW/ / SI/ /-QC/NF) 

356 The Office of Intelligence Policy and Review (OIPR) became a part of the 
Department’s National Security Division, which was created in September 2006. As of April 
2008, OIPR was renamed the Office of Intelligence. (U) 
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relies on the independent investigative interest theory in the majority of 
cases in which it seeks to keep a facility in an application. The attorney 
also said that from the perspective of the Office of Intelligence the scrubbing 
process is more manageable today than in the past because the process is 
better organized, additional personnel have been read into the program, and 
the FISA Amendments Act of 2008 extended the period of time the 
government must bring emergency applications to the FISA Court from 72 
hours to 7 days. However, from the FBI J s perspective, the scrubbing 
process continues to be burdensome and requires a significant expenditure 
of time and other resources. (TS/ /STLW//SI//OC/NF) 


IV. Impact of Stellar Wind Information on FBI Counterterrorism 
Efforts {S / - /NF) 


This section examines the impact of the information obtained from 
Stellar Wind on FBI counterterrorism efforts. It first provides statistics 
concerning the number of tippers from Stellar Wind information - 
telenhonwe-mail , and content - disseminated to FBI field offices through 
the^^^^^ ^B process. Next, it describes how FBI field offices generally 
investigatcdBH|^^^H t: ipP ers and the typical results of the investigations. 
This section then summarizes two statistical surveys of meta data tippers 
the FBI conducted in 2006 to assess the value of Stellar Wind to FBI 
operations, and describes observations about the program’s value provided 
to us by FBI officials and employees in OIG interviews and contained in 
documents the OIGobtained during the course of this review. Finally, the 
section examines BBfBI international terrorism investigations commonly 
cited as examples of Stellar Wind’s contribution to counterterrorism efforts 
in the United States. - (T0//0TLW//SI/ /OC/NF) 


A. 


Stellar Wind 



Statistics 


(T3//STLW// S I/ /OC/NF) 


We reviewed FBI and NSA statistics relating to the Stellar Wind 
program. According to an NSA docu ment, from Octo ber 1, 2001, to 


February 28, 2006, the NSA provided | 


[telephone numbers and 


e-mail addresses under the Stellar Wind program. The FBI disseminated 
most of these as tippers to field offices. Chart 6.1 depicts the distribution of 
the telephone numbers and e-mail addresses the NSA provided the FBI by 
type. -fFO/ZSTTAV// SI/ /OC/NF) 
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^^^Ar^iescribed in Chapter Three, the NSA provided ratings, or 

for each telephone number and e-mail address to help 

the FBI prioritize the tippers being disseminated to field offices. The FBI 
defined the rankings in ECs disseminated to field offices in the following 
manner: 
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. With respect to leads that provided the content of communications th 
NSA intercepted under Stellar Wind, the manner hi which the se leads were 
disseminated depended on the nature of the communing firm HBBBKjlflMK 







353 a “lead” in these figures does not equate to a single telephone number or e-mail 


address; each 
addresses 


| lead could contain several tel ephone n umbers or e-mail 

in 2005 containing 


For example, the Detroit field office receivec 

individual tippers. ■ff S//STLW//SI//OC/NF) 










B. FBI Field Office Investigations ofm^HTippers 


(3//» Ft 

FBI field officesywertyioly-equired to investigate every tipper 
disseminated 359 Rather, the type of lead that the HI! 

■I EC assigned - Action, Discretionarvm^For Information - governed a 
field office’s response to a tipper . 360 content tippers, which 


359 As discussed in Chapter Three, the practice under thcfHHHBHHHHH in the 
first several weeks of the Stellar Wind program was to set Action leads for all telephone 
number tippers. This 
in a Stellar Wind report!^ 



[I'M/ySThW //K1//UC/N F 

360 An Action lead instructs a field office to take a particular action in response to 
the EC. An Action lead is "covered” when the field office takes the specified action or 
conducts appropriate investigation to address the information in the EC. A Discretionary 
lead allows the field office to make a determination whether the information provided 
warrants investigative action. A field office that receives a “For Information” lead is not 
expected to take any specific action in response to the EC, other than possibly route the 

(Cont’d. 
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provided information derived from communications of telephone numbers 
and e-mail addresses under surveillance, generally assigned Discretionary 
or For Information leads. The information in these tippers usually related to 
individuals already under FBIinvestigation and was provided to the agents 


responsible for those cases. 


e-mail address tippers generally 


assigned Discretionary leads to field offices unless the information was 
particularly urgent. As noted above, content and e-mail address tippers 


accounted for a comparatively small portion of the| 
disseminated by Team 10. (TS / / STLW/ / □!/ /QC/NF) 


|tippers 


The vast majority of FBI investigativ^ctivity related to Stellar Wind 
information involved responding tomi telephone number tippers 
that assigned Action leads. Team 10 generally assigned Action leads for 
telephone numbers that the FBI did not previously know or that Team 1 0 
otherwise deemed a high priority, such as a number that had a relationship 
^^yuaioj^jBI investigation. 361 From approximately September 2002 (when 
•l^f^fe ^M was created) to July 2003, Action leads instructed field offices to 
obtain subscriber information for the telephone numbers within its 
jurisdiction and to conduct any “logical investigation to determine terrorist 
connections.” However, some agents complained that these Action leads 
lacked guidance aboutriim^n make use of the tippers, particularly given 
concerns that the|B§(§HBB comm provided insufficient 

predication to open national security investigations. 
tTS//8TLW// 31/ /QC/NF ) 


Two changes in 2003 addressed some of these complaints. First, in 
July 2003 the CAU assumed responsibility from field offices for issuing 
NSLs, as we discussed in Section II above. Second, in October 2003 the 
Attorney General issued new guidelines for FBI national security 
investigations that crea ted a new category of investigative activity co l l ed a 
“threat assessment.” 362 



communication to the office personnel whose investigations or duties tire information 
concerns.— (S/ /N-P ) — 

361 Discretionary leads were assigned to telephone numbers that already were 
known to the FBI, meaning the number or the number’s subscriber was referenced in an 
active FBI investigation. These leads identified the case number of the related investigation 
and advised receiving field offices to “use the information as deemed appropriate” to bring 
the information to the attention of the appropriate case agent. (8/ /NF) - 

3(52 As noted earlier, the October 2003 guidelines, entitled Attorney General’s 
Guidelines for FBI National Security Investigations and Foreign Intelligence Collection (NSI 
guidelines), replaced the Attorney General Guidelines for FBI Foreign Intelligence Collection 
and Foreign Counterintelligence Investigations. In September 2008, the Attorney General 
issued Guidelines for Domestic FBI Operations that replaced the October 2003 NSI 
guidelines with respect to domestic operations. The September 2008 guidelines use the 
term “assessment” instead of “threat assessment.” (U) 
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(TS - / - /&TL - W/ 


During our revie w, we visited the Detroit and Seattle field offices to 
review their handling of 


jleads. In addition, we interviewed 

several supervisory special agents at FBI Headquarters who had experience 
handling the leads in their respective field offices before being rea^nt^hie 
^ram, In general, these agents’ and analysts’ experience with P^ II?* 
illlB leads was unremarkable. A threat assessment conducted by these 
agents and analysts typically involved querying several FBI, public, and 
commercial databases for any information about the tipped telephone 
number, and requesting that various state and local government entities 
conduct similar queries. Sometimes these queries identified the subscriber 
to the telephone number before the CAU obtained the information with an 
NSL. In other cases, the threat assessments continued after the field office 
received the NSL results . 363 - fPS / / STLW / / SI/ /QC/NF) 


Examples of the databases utilized in their threat assessments 
incl uded FBI s y stems., such . as the Automated Case Management System 



and Iocl 

rart:ment...da.t.a,bascs: and commercial databases, such as| 

The results of their checks of these databases 
could sometimes be extensive and include personal information not only 
about the subscriber to the tipped telephone number, but also about 


individuals residing in the subscriber’s residence or other acquaintances. 

In other cases, checks were negative or revealed little information about tire 
number or the subscriber. (S//NF) - 


363 We were told that it sometimes took^^m^£g for field offices to receive 
subscriber information from the CAU. A Team 10 supervisor said field offices frequently 
contacted the CAU about the status of outstanding NSLs because the usefulness of threat 
assessments conducted on a telephone number were limited without the identity of the 
subscriber. (D//MF )~ 
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The agents and analysts said they reviewed the results of these 
database checks to determine whether additional investigative steps under 
the threat assessment were warranted or whether there was predication to 
open a preliminary inquiry. None of the agents we interviewed could recall 
initiating any investigations based on a thmaJ^sggjjgment °f an| 
tipper. 364 They said they frequently closed^^^^m leads after 
conducting a threat assessment interview of the subscriber and determining 
that there was no nexus to terrorism or threat to national security. 
Alternatively, the leads were closed based solely on the results of database 
checks. (TS//8I//NF ) — 

Under the Attorney General's October 2003 national security 
investigations guidelines, H 



Under| 

agents were not permitted to explain to subscribers how they 
obtained the information that caused them to seek an interview. Instead, 
agents simply asked subscribers about their contacts in certain countries 
and with specific telephone numbers. Agents told us that subscribers 
generally consented to these interviews and were cooperative and 
forthcoming, hr a few cases, subscribers refused the request or sought the 
advice of counsel. 366 ^ TS//GTLW//SI//OC/NF) 


364 prior to the CAU’s July 2003 decision to assume responsibility for issuing NSLs, 
agents in FBI field offices often opened investigations in order to issue NSLs to obtain 
subscriber information. These cases usually were closed after the agents conducted 
investigations and determined the domestic telephone number tipper did not have a nexus 
to terrorism. (S//NF) ' 

365 On September 29, 2008, the Attorney General issued new guidelines for 
domestic FBI operations, which includes national security investigations. These guidelines 



Attorney General’s Guidelines for Domestic FBI Operations, Section II.A.4.f. (September 29, 
2008), with Attorney General’s Guidelines for FBI National Security Investigations and 
Foreign Intelligence Collection, Section II. A. 6. (October 31, 2003). (S//NF) 

3(56 Several of the threat assessment interviews that agents described to us and that 
we reviewed in FBI documents provided examples of how some domestic telephone 
numbers appeared on their face to be in contact with an individual involved in terrorism. 

In the Seattle field office, several interviews revealed that the foreign telephone calls placed 
to domestic numbers were made using a pre-paid telephone service from local stores 
because the callers, often relatives of the domestic contacts, did not have telephone service 
at their residences. Thus, while the intelligence indicating that an individual involved in 
terrorism used the foreign telephone number might have been accurate, the number also 
was used by individuals about whom there was no reason to believe were involved in 
terrorism. - (TO / / 0TLW / / SI/ / OC/ NF) 
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FBI field offices were required to report the results of the threat 
assessments to the CAU. In most of the ECs we reviewed, the field offices 
reported all of the information that was located about the telephone 
numbers, including the details of any subscriber interviews, and then stated 
that the office determined the tipped telephone number did not have a 
nexus to terrorism and considered the lead closed. Much less frequently, 
field offices reported that a preliminaiy investigation was opened to conduct 
additional investigation. 367 Regardless of whether any links to international 
terrorism were identified, the results of any threat assessments and the 
information that was collected about subscribers generally were reported in 
communications to FBI Headquarters and uploaded into FBI databases. 
(3//NF) 


C. FBI Statistical Surveys of 
- ( TS- // S TLW//SI// - OG/N - F) - 


Meta Data Tippers 


The FBI made several attempts, both informal and more formal, to 
assess the value of Stellar Wind to FBI counterterrorism efforts. The first 
was an informal attempt by the FBI’s OGC. FBI General Counsel Valerie 
Caproni told us that in early 2004 she spoke with the CAU Unit Chief and 
the Section Chief for the Communications Exploitation Section about hying 
to assess the value of Stellar Wind information. According to Caproni, the 
two managers stated that based on anecdotal and informal feedback from 
FBI field offices, the telephony meta data tippers were the most valuable 
intelligence from the program for agents working on counterterrorism 
matters. However, Caproni told us it was difficult to conduct any 
meaningful assessment of the program’s value in early 2004 because FBI 
field offices at that time were not required to report to FBI Headq uarters th e 
hu^itigative results of the Stellar Wind leads disseminated undeiJHHiH 
SSlSl ^1 Headquarters did not make such reporting mandatory until 
October 2004. As a result, Caproni’s discussions with the FBI managers did 
not result in any written assessment of the program. 

(TS / / STLW/ / SI/ IOC l NF) 


367 The CAU advised field offices that investigative feedback about ' 
tippers was important because it informed the “reliable source’s” (the NSA’s) assessment of 
whether to continue analyzing the “foreign entity” that caused the tippers to be 
disseminated. An NSA official told us that such information was also important to 
improving the NSA’s analytical process, but he said it was sometimes difficult to obtain 
such feedback. A CAU Unit Chief told us that the NSA expressed particular concern about 
insufficient feedback from the FBI regarding investigative results oertainin|^p the tippers’ 
nexus to terrorism. He said this was a difficult situation in that IHHflflfprofessed to 
be sending out high value information about known links to terrorism,” and it was 
"uncomfortable” to receive little feedback from field offices other than, “You’re sending us 
!'■ : ■ b ^ ge • Members of Team 10 told us that efforts to improve field office feedback over time 
had mixed results. (TS/ /STLW/ / Sty/ QC/NF) ‘ 
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The FBI’s second informal assessment of the value of Stellar Wind 
came after the December 2005 New York Times articles that publicly 
disclosed the content collection aspect of the Stellar Wind program. Caproni 
said that in preparation for Director Mueller’s testimony at congressional 
hearings in 2006 on the issue, she attempted to evaluate the Stellar Wind 
program. Caproni stated that because NSA Director Hayden asserted 
publicly that the program was valuable, she wanted Mueller’s testimony to 
identify, if possible, any investigations that illustrated Stellar Wind’s positive 
contribution to the FBI’s counterterrorism efforts. Caproni stated that this 
effort was complicated by the fact that Mueller’s testimony would be limited 
only to the aspect of the program disclosed in the New York Times article 
and subsequently confirmed by the President - the content collection 


basket. 



As discussed above, Caproni said that FBI field offices did not find 
this aspect of the program to be as useful as the telephony meta data 
rimarilv because 

was comparatively small and the FBI had FISA coverage on 
many of these already. Caproni told us that ultimately she was able to 
identify “a couple” of content tippers that contributed to FBI investigations, 
but she commented that there were not many. fF3 ~ / / STLW //SI / /OC/NF) — 


The FBI subsequently conducted two more efforts to study the Stellar 
Wind program^ irnpac^i^FB^perations, both in early 2006. The first 
study sampled theH|^^|BMHH|||| tippers the FBI had receiv^mMgn 
StellarWind from 2001 through 2005. The second study reviewed^ g 
HHHMi e-mail tippers the NSA provided the FBI from August 2004 through 
January 2006. In both of these studies, the FBI sought to determine what 
percentage of tippers resulted in “significant contribution [s] to the 
identification of terrorist subjects or activity on U.S. soil.” We describe in 
the next sections the findings of these two studies. 


Early 2006 Survey 
Meta Data Tippers 


Telephony and E-Mail 


Following the December 2005 New York Times article publicly 
disclosing the content collection aspect of Stellar Wind, additional members 
of the Senate and House Intelligence Committees were read into the 
program. During this time, the NSA provided to cleared members of 
Congress substantive briefings about Stellar Wind, and the FBI was asked 
to testify about its participation in the program. In preparation for these 
briefings and testimony, the FBI sought to quantify the value of Stellar Wind 
intelligence for FBI counterterrorism operations. The CAU conducted a 
statistical study for this purpose, and in May 2006 the FBI provided a copy 
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of the statistical report to the Senate Select Committee on Intelligence. 


Th^tudv^onducted during a 1-week period in January 2006, 
sampled BMMHBl unique telephone numbers and e-mail addresses the 
NSA provided the FBI from the inception of the Stellar Wind program 
through 2005. 368 The study sought to determine what percentage of the 
tippers resulted in “significant contribution [s] to the identification of 
terrorist subjects or activitvumlTS^oiU^Working with an FBI statistician, 
the CAU determined thaf |pili^ MBM ^B randomlv selected tippers 
would be required to obtain statistically significant results. 

-f F - Sy - / - STLW/ - /SI / / O C / NF) 

Approximately 30 analysts fron^h^BI’s Counterterrorism Division 
were assigned the task of reviewing§((((| tippers to determine the 
disposition of each. 369 The analysts sought to determine whether a 
particular tipper made a “significant” contribution to FBI counterterrorism 
efforts. For purposes of the study, a tipper was considered “significant if it 
led to any of three investigative results: the identification of a terrorist, the 
deportation from the United States of a suspected terrorist, or the 
development of an asset that can report about the activities of terrorists.” A 
tipper that led to a field office opening a preliminary or full investigation was 
not considered “significant” for purposes of the study. 


The analysts researched each tipper’s disposition in investigative^ 
records contained in FBI electronic databases, beginning with the|^^.> 
MB EC that disseminated the tipper to the field. If an analyst concluded 
based on this research that a tipper was significant, a second analyst who 
was familiar with the Stellar Wind program further reviewed that 
determination. If the CAU analyst agreed with the initial finding, the tipper 


363 According to the CAU : 
the inception of Stellar Wind, but) 
total number of uni 


SA had provided the F 
|were duplicates. 


Ill iHMlfJtlillKf 


SiTSailSiilsil 




ers since 
was the 


include content tippers. 


The study also did not 


369 Most of the analysts were not rea^n^h^tellar WintyTragram and were told 
that the study concerned the disposition of BfBBBP^ads. tippers reviewed 

by the analysts, approximately 12 percent were e-maif addresses, sHigure consistent with 
the overall tipper breakdown between e-mail addresses and telephone numbers. 

LTDP I/O Tt nr f /nr t i t 
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and supporting information was presented to the CAU Unit Chief for a final 
review. 370 (TS / / STLW //SI//OC/NP } 


IsgHTtlSTOim 


s methodology, the study found that^m| 1.2 percent, 
tippers were “significant. ” The study extrapolated this 
figure to the entire populationof^HHtippers and determined that one 
could expect to findHHI^^^^^^^mi tippers the NSA provided the FBI 
under Stellar Wind were significant. " (TS/ /ST-T l W//ST//OC /IMF) 


The repoi^Iocumenting the study’s findings included brief 
descriptions olBHMB“significant” tippers. For example, according to the 
report, one tipper led to the opening of a full investigation that developed 
evidence that the user of the tipped e-mail address had “definit e ties to 
terrorism.” The user was arrested and pled guilty to charges of 

Another tipper led to the identification of an individual who. 


wci ' XZ w mrwu ' Kiiwmr-vMmwz v -i m Lii-^ 

urn • QTHM II Jl 


Several of the “significant” tippers related to ongoing FBI 
investigations. For example, information from one tipper designated as 
significant was already known to the relevant FBI field office, which had an 
investigation ongoim^oncerning a subject associated with the tipper prior 
to receiving theHHHH|EC. According to the study’s brief description of 
the case’s significance, the investigative file stated that the tipper was “very 
beneficial in the on-going investigation” by connecting the subject to 
terrorism, without describing that connection. Another tipper caused a field 
office to change a preliminar^nvestigatioi^^a full investigation regarding 
the possible illegal^^J£^££^^^^^^HEThe tipper indicated a 
connection between one of the subjects ol the preliminary investigation and 
a known terrorist. - {TS / / STLW / / SI/ / O C / NF) _ 

The study also found that 28 percent of tippers were never 

disseminated to FBI field offices for investigation. According to the report, 
the CAU filtered out these tippers based on “lack of significance” when they 
were first provided to the FBI by the NSA. These tippers were deemed 
non- significant for purposes of the study. In addition, the study found that 
for 22 percent of the sample tippers, FBI field offices did not report any 


370 According to a CAU analyst closely involved with the study, establishing a fairly 
“tight” criteria to identify “significant” tippers was necessary in order to obtain statistically 
significant results within the one-week time frame the CAU was given to complete the 
review. The analyst told the OIG that analysts initially applied a broader “significant” 
standard in their reviews of the tippers, but that it immediately became apparent that a 
stricter standard was required. The Unit Chief for the CAU told the OIG that the definition 
of “significant” ultimately used for the study was reached by consensus among 
Counterterrorism Division operational and analytical personnel. ■ ( ■ S//OC/HF) — 
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NSA continued to provide e-mail addresses to the FBI in Stellar Wind 
reports. (TS / / STLW //SI/ /OC/ NF) 

This second study, which reviewed each SP^^ ^^H e-mail tippers the 
NSA provided the FBI from August 2004 through January 2006, applied the 
same methodology for assessing “significance”thatwas used in CAU’s first 
study. The second study found that none SHf£S^§ e ~ m ail tippers was 
“significant” under this standard. The report noted, however, that many of 
the investigations related to the reviewed e-mail tippers were still ongoing. 

In addition, the study observed that some of the tippers reviewed had only 
recently been disseminated to field offices for investigation and that it was 
possible investigation of these tippers had not been completed. 

(TS / / STT .W / / ST / / QCJ-MFj 


D. FBI Judgmental Assessments of Stellar Wind Information 

-m- 


To attempt to further assess the value of Stellar Wind information for 
the FBI, we interviewed FBI Headquarters officials and employees who 
regularly handled Stellar Wind information. We also interviewed personnel 
in FBI field offices who were responsible for handling|H|B[| tippers. 

We askedthesewitnesses for their assessments of the impact of Stellar 
Wind or information on FBI counterterrorism operations. We 

also recognize that FBI officials andagents other than those we interviewed 
may have had experiences with different than those summarized 

below. 4T & / - /STLW//SI//0C/NF) 


The members of Team 10 and its predecessor! 
were strong advocates of the program and stated that they believed it 
contributed significantly to FBI international terrorism investigations. 
Several claimed that program tippers helped the FBI identify previously 
unknown subjects, although they were not able to identify for us any 
specific cases where this occurred. Other witnesses cited the FBI’s 
increased cooperation with the NSA on international terrorism matters as a 
side benefit of the Stellar Wind program. 373 ~ (TS / / STLW / / SI // OC/ NF) 


FBI officials and agents from the International Terrorism and 
Operations Section (ITOS) expressed a more moderate assessment of Stellar 
Wind. None of the ITOS officials we interviewed could identify significant 
investigations to which Stellar Wind substantially contributed. However, 


373 FBI Deputy General Counsel Julie Thomas also said that Stellar Wind helped 
improve the relationship between the FBI and CIA. She said the program provided an 
opportunity to demonstrate the “interoperability of different agencies,” and based on her 
experience dealing with program-related matters the relationship between the FBI and the 
NSA was “better now than it has ever been.” -f P S //STLW //SI//OC/NF) . 
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as compared to other counterterrorism leads the office received because 
they did not provide sufficient information for him to prioritize the leads . 374 

Another supervisory special agent expressed a similar assessment of 
stating that he felt the project “perverted the logical priority of 
tasking.” He said that absent the leads’ special status as part ofKr^'yr 
11110 a very low percentage of the tippers would have been considered 
priority matters. He told us that he did not have the freedom to prioritize 
th e leads in th e manner he felt was warranted by the information provided 
ECs. (TS/ASU A im - 


Field office agents who in vestigatedEHJHHM leads also were critical 
of the lack of details contained inJBHBB^HECsatmut the nature of the 
terrorist connection to the domestic contact, or about the contact itself, 
such as the duration or frequency of the calling activity. Some agents we 
interviewecysaicUhey also occasionally were frustrated by the prohibition on 
usingj^BI^^I information in any judicial process, such as in FISA 
applications, although none could identify an investigation in which the 
restrictions adversely affected the case (TS/ / STLW //SI/ /QC /NP) — 

Most of the agents we interviewed viewed|||||||| tippers as just 
another type of lead that required appropriate attention, and the agents 
generally didnothandle the leads with any greater care or sense of urgency 
than non-HHHf counterterrorism leads. (TS / / SI/ /NF - ) - 


Moreover, none of the agents w^nterviewed identified an 
investigation in their office in which HHHHH' played a significant role, 
nor could they recall how such a tipper contributed to any of their 
intemational terrorism cases. Nevertheless, the agents generally viewed 
HHHHHitippers as a potentially valuable source of information, noting 
that the information developed from the investigations of tippers might 
prove useful in the future. -f F & / - /SI//NP ) 

Agents also stated that through the threat assessme nt interviews t hey 
conducted of the subscribers to tipped telephone numbers, | 

“opened a window” to populations within the field offices’ jurisdiction that 


374 The supervisor stated that BHHWHM leads had little investigative value to his 
office. First, he said the leads did not provide enough detail about the reliability of the 
information being provided. Such details might include, for example, what other 
individuals had access to the foreign telephone allegedly used by someone involved in 
international terrorism, and how many calls were made from that number and for what 
durations. These details would help evaluate the threat represented by the foreign 
num ber's contact with the tipped domestic number. Second, the supervisor said theR 
tippers lacked direction about what the office should do with a tipped number after a 
threat assessment has been conducted. (TS//SI/ /NF1" 
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In 2007, FBI Deputy Director John Pistole briefed the Senate Select 
Committee on Intelligence concerning the FBI’s participation in the Stellar 
Wind program. A document prepared in connection with that briefing 
addressed, among other subjects, the program’s value in FBI national 
security investigations. The document stated, 

[Successful national security investigations are rarely the result 
of a single source of information. Rather they occur after 
exhaustive hours of investigation and the use of legal process in 
which bits and pieces of intelligence from many sources are 
gathered and combined into a coherent whole. The success or 
effectiveness of any intelligence program - whether Stellar 
Wind ... or anything else - is sometimes difficult to assess in 
the abstract because of that blending of multiple strains of 
intelligence and because success should never be measured 
only in terms of terrorist plots that have visibly been disrupted, 
but also in plots that never formed because our investigative 
actions themselves had a disruptive effect. (Italics in 
original.) 375 (TS//STLW/ / SI/ /QC/NP) 

We interviewed FBI Director Mueller in connection with this review 
and asked him about the value of Stellar Wind to the FBI’s counterterrorism 
program. FBI Director Mueller told us that he believes the Stellar Wind 
program was useful and that the FBI must follow every lead it receives in 
order to prevent future terrorist attacks. He said “communications are 
absolutely essential” to this task and called meta data the “key to the FBI’s 


375 A “talking points” document the FBI drafted for Director Mueller also expressed 
this view. The document stated: 

(The] impact of any single piece of intelligence or program is difficult to 
quantify. Combination of various information, including humint, sigint, and 
elsur, is necessary to address the global threat. Accordingly, it is not 
possible to make an unequivocal “but for” connection between a tip and any 
particular FBI investigation that has resulted in a seizure or arrest. 

However, the information has amplified, corroborated and directed FBI 
investigative resources, (TS / / STLW / ' / 31 / / QC/ ~ NP) 
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communications analysis. Mueller also stated that to the extent such 
information can be gathered and used legally it must be exploited and that 
he “would not dismiss the potency of a program based on the percentage of 
hits.” Asked if he was familiar with any specific FBI investigations that 
represent Stellar Wind successes, Mueller said that as a general matter it is 
very difficult to quantify the effectiveness of an intelligence program without 
“tagging” the leads that are produced in order to evaluate the role the 
program information played in any investigation. (TS/ - / - 3TLW / /SI/~/0€/NF) ~ 

We also asked Mueller about the issue of allocating finite FBI 
resources to respond to Stellar Wind leads. Mueller said that in the period 
after the September 1 1 terrorist attacks, the FBI remained in a state of 
continuous alert for several years. Mueller stated that he understood the 
President’s desire to take every step to prevent another terrorist attack, and 
believes that it would be wrong not to utilize all available capabilities to 
accomplish this, so long as it is done legally. (TS/ /BTT.W//ST/ /or./NF) 

Mueller also commented ot^nedkmreports regarding FBI agents’ 
frustration with the volume of ^^mjleads. For example, articles 
described complaints of unidentified FBI field agentsregarding the lack of 
information in the tippers they received underflHHHH and h° w the 
high volume of tippers necessitated devoting significant resources to what 
were described as “dry leads.” 376 Mueller said that the agents’ frustration 
was similar to that expressed about other sources for the thousands of leads 
the FBI received after September 11, such as calls from citizens. Mueller 
stated that he understood the frustration associated with expending finite 
resources on numerous leads unlikely to have a terrorism nexus, but said 
that his philosophy after September 1 1 was that “no lead goes 
unaddressed.” Moreover, he stated that frustrations can result from any 
counterterrorism program. "(S/YNP}- 


We also intervietved Kenneth Wainstein, the first Assistant Attorney 
General for the Justice Department’s National Security Division, which was 
created in September 2006. Wainstein told us that he was aware of “both 
sides” on the question of Stellar Wind’s value. He also said that he heard 
the government had not “gotten a heck of a lot out of it,” but noted that NSA 
Director Hayden and FBI Director Mueller have stated that the program was 
valuable. (S/ /NP -) — 


Hayden told us that he always felt the Stellar Wind 
worthwhile and successful. 


rogram was 



376 See, e.g., Lowell Bergman, et al., “Domestic Surveillance: The Program; Spy 
Agency Data After Sept. 11 Led F.B.I. to Dead Ends,” The New York Times, January 17, 
2006. (U) 
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believed the leads represented “something certain,” when in -fact the leads 
were only “narrow threads” and that the idea was to help build the FBI’s 
intelligence base. Hayden also observed that the enemy may not have been 
as embedded in the United States as much as feared, but said that he 
believes Stellar Wind helped determine this. ~ (TS / / 3TLW/ / GI/ / OC / NF ) 

E. Examples of FBI Counterterrorism Cases Involving Stellar 
Wind Information ~f S ~ //NF) - 


As part of our review, we sought to identify specific FBI international 
terrorism investigations in which Stellar Wind information was used and to 
describe the information’s specific contributions to the investigations. We 
agree with FBI officials that this is a difficult task in view of the nature of 
these investigations, which frequently are predicated on multiple sources of 
information. To the extent Stellar Wind tips played a role in an 
investigation, the tips could be one of several sources of information 
acquired over time and used by the FBI to pursue the investigation. 
Moreover, the FBI agents and analysts we interviewed during our review 
could not say that “but for” a Stellar Wind tipper a given investigation would 
not have been productive, and they were unable to recall specifically how, if 
at all. Stellar Wind intelligence may have caused their investigations to take 
a particular direction. 


Our review did not seek to describe Stellar Wind’s impact on each FBI 
field office, and we recognize that FBI officials a nd agents oth er than those 
we interviewed might have had exp eriences withl ~ 
those summarized in this chat 



Becaus^uch reporting was not disseminated to FBI field offices under 
H vf-.. * any contribution the information might have made to 
investigations FBI personnel we interviewed were familiar with might not 
have been accounted for in our questions about Stellar Wind andBJ" : y, . 
[information. -f T - S//STLW// SI/ /OC/NF) 


In view of these difficulties, we examined several investigations 
frequently cited in NSA and FBI documents the OIG obtained during this 
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review as examples of Stellar Wind information that contributed to ( 
nterteiTorism efforts . 377 For these investigations, we examine 



,Fs 


ECs, FBI Letterhead Memoranda describing the status of investigative 
activities in specific cases, Countademmism Division responses to OIG 
questions about the role of^^jjj^^§in specific investigations, 
government pleadings filed in international terrorism prosecutions, and FBI 
briefing materials . 378 (TS / / STLW/ / SI / / OC/ NF) — 


1 . 



(TSffSTfe Wy -f S I/ /OC/NF) 


377 As noted above, the FBI was not the only customer of Stellar Wind information. 
The CIA and the National Counterterrorism Center also received Stellar Wind reports 
potentially relevant to their operations. Pursuant to a directive in the FISA Amendments 
Act of 2008, Intelligence Community OIGs are examining the impact Stellar Wind had on 
their respective agencies or if Stellar Wind information contributed to their agencies’ 
operations. (TS/ / STLW - / /SI// OC/ - N - F )- 

373 The briefing materials were prepared by the FBI’s Communications Exploitation 
Section (CXS) shortly after aspects of the Stellar Wind program were publicly revealed in a 
series of New York Times articles in December 2005. The briefing materials were prepared 
at the direction of FBI General Counsel Valarie Caproni, who anticipated that Director 
Mueller and Deputy Director Pistole would be called to testify about the program. These 
briefing materials were intended to help prepare Mueller and Pistole for their testimony. 
The briefing materials include summaries of specific cases relating to Stellar Wind 
information that were highlighted by the NSA. -f TS/ / STLW / / SI/ / OC / NF) — 
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to the FBI's attentio 
not under investigati on at the time of the 
departed the country 




who had come 
but who was 
tipper, voluntarily 



The subject of another of leads generated by 

was already under investigation by an FBI field office. The 
lead caused the FBI office to convert its preliminary 
investigation into a full investigation and obtai^ememenc^auAorizado^to 

conduct electronic surveillance under 


used by the individual. The FBI also int erviewed th e 
individual several times and issued N ational Security Letters 

However, the FBI did not develop any 
information that linked the individual to terrorism or terrorist groups. 
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However, according to documents provided to the OIG, the FBI was 


The FBI 

therefore was unable to establish that ther e was a nationwide conspiracy 

to provide material support to 

terrorism. (0/ /OC/NPt 


Nevertheless, FBI documentsstate that afte 
closed, field offices with^^J^^J^J^ related investigations conducted 
“successful disruption operations" of criminal activities that were identified 
during the course of the investigations. (S / /OC/NF) 




This investigation came to be known by the code 

“ 384 CT'Q / / q T-/ / OP / MTT-V- 












follow-u 


The EC set a discretionary lead for the FBI 
, but encouraged the field office to “provide any pertinent 
uestions to . . . CAU, for submission to and consideration by the 








An FBI document stated that since^^^^Jarrest(p“has provided a 
wealth of intelligence to the FBI and the Intelligence Community,” and thad^ 
th^ntelligenceHHpmvide^ia^een disseminated to intelligence services Jffjj 


337 A CXS intelligence analyst who drafted the summary of 
for the CXS briefing materials told tfu^KMhat she concluded that the FBI “probably 
would have figured out eventually" BlllIiMwas back in the United States based oi 
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According to a^^^^FBH^owerPointesresentation about the FBI’s role 
in Stellar Wind, tipper “facilitated the FBI’s 

ability to locate, initiate physical surveillance, and debnefMMfcn a timely 
manner.” The facts reviewed by th^OI^show thatflHH^^^Hkailed to 
result in notification to the FBI of return to th^mteddS tates. b ut 
that through Stellar Wind informauor^he FBI was able to locate((((and 
obtain surveillance (T^/^ThW/ - ySf - / - / - Q€-/ - N - F) 


4 . 
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toJ^B£ briefing material, as a result of the^^^^^^£ tipper 
opened a full international terrorism investigation on 




tipper 

ers apply for a FISA order to 
The FBI subsequently obtained 
and began FISA electronic 
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The government’s response to the ^^mmm^stated that 
di^BI initiated a nationa^ecurit\Mnternational terrorism investigation of 
■iafter receiving EC. The government stated that the 
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According to FBI 


ed m discovery litigation concernin 


investigation was not 


order: however, the declaration stated that the ti 


Accord ing to 
the 
?ISA 




igRuannwCTWB T SWwai 



was arrested by the FBI later 1 


FBI briefing materials 


1 


According to the 




conduct electronic sui 
By this time 


support of the FISA application, the government reported that 


also in custody at that time, recently had 


394 Based on the specific wording of the EC. it is evident that the tipper was derived 
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V. OIG Analysis (U) 

The FBI created the ^^^ ^^^^ project to disseminate Stellar Wind 
information as leads to FBI field offices and assigned the CAU’s Team 10 to 
the NSA to work on Stellar Wind full-time for this purpose. We found that 
the co-location improved the FBI’s knowledge about Stellar Wind operations 
and gave the NSA better insight about how FBI field offices investigated 
Stellar Wind information. We were told these benefits translated to 
i mprovements in the Stellar Wind report drafting process, and by extension, 
in leads. (TS / / STLW / / SI / / OC / NF ) 


One of th^hanee^he FBI implemented to attempt to improve the 
investigation of| -|||g^||!eads was to make FBI Headquarters-based 
CAU, instead of the field offices, responsible for issuing National Security 
Letters (NSL) to obtain subscriber information on tipped telephone numbers 
and e-mail addresses. This measureUnitiated in July 2003, was intended 
to address agent concerns that||^^mH| leads did not provide sufficient 
information to initiate national security investigations, a prerequisite under 
Justice Department investigative guidelines to issuing NSLs. 


However, we found that the CAU issued the NSLs from the 
control file, a normnvestigative file created in September 2002 to serve as a 
repository related communications between FBI 

Headquarters and field offices. Issuing the NSLs from a control file instead 
of an investigative file was contrar^cmntemal FBI policy. The FBI finally 
opened an investigative file for the||||||| project in November 2006. 

We believ^&^CA^and OGC officials involved in the decision to issue NSLs 
from the control file concluded hmmo^aith that the FBI had 

sufficient predication either to connect theH^|^| NSLs with existing 
preliminary or full investigations of al Qaeda and affiliated groups or to open 
new preliminary or full investigations in compliance with Justice 
Department investigative guidelines. However, we also concluded th at the 
FBI could have, and should have, opened an investigative file for the® 

III Project when the decision first was made to have FBI Headquarters 
issue NSLs for^HHHH leads. (TS7/STLW//SI//OC/NF) 


We also described in this chapter a change the FISA Court made in 
March 2004 to the “scrubbing” process used to account for Stellar Wind 
information in international terrorism FISA applications. The change 
requires the FBI’s Team 10 and FBI OGC, in coordination with the 
Department’s Office of Intelligence (formerly OIPR), to determine whether 
any facility (telephone number or e-mail address) that appears in a FISA 
application also appeared in a Stellar Wind report and, if so, whether the 
FBI had developed, independent of Stellai^^ind^ninvestigative interest in 
the facility before it was the subject of an I SHH tipper, or whether the 
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facility would have been “inevitably discovered.” FISA Court Presiding 
Judge Kollar-Kotelly imposed this additional scrubbing requirement after 
being advised of modifications made to Stellar Wind in March 2004 following 
the Justice Department’s revised legal analysis of tire program. The FBI and 
Office of Intelligence continue to expend significant resources to comply with 
this scrubbing requirement. 399 However, we did not find any instances of 
the requirement causing the FBI not to be able to obtain FISA surveillance 
coverage on a target. - (TS / / STLW/ / SI / / QC/ NF) — 

Our primary focus in this chapter was to assess the general role of 
Stellar Wind information in FBI investigations and its value to the FBI’s 
overall counterterrorism efforts. Similar to the FBI, we had difficulty 
assessing the specific value of the program to the FBI’s counterterrorism 
activities. However, based on our interviews of FBI managers and agents 
and our review of documents, and taking into account the substantial 
volume of leads the program generated for the FBI, we concluded that 
although the information produced under the Stellar Wind program had 
value in some counterterrorism investigations, it played a limited role in the 
FBI’s overall counterterrorism efforts. -fS / /NF) — 

The vast majority of Stellar Wind information the NS A provided the 
FBI related to telephone numbers and e-mail addresses the NSA identified 
through meta data analysis as having connections to individuals believed to 



399 As noted earlier, the scrubbing procedure applies both to NSA information 

derived from the Stellar Wind program and to information derived from the FISA Court’s 
PR/TT and Section 215 bulk meta data orders. This is so because until mid-2008, when 
the Stellar Wind program officially was closed, leads the NSA developed from the 
FISA-authorized bulk meta data collections were disseminated under the Stellar Wind 
compartment. (TS / / STLW/ / Si //OG/NF) 

400 Stated another way, the Stellar Wind program generate 
leads for the FBI each month from October 2001 to February 2006 
f FS f /STLW/ / 01/ / OC / Nf) 
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terrorism, and they did not identify for us any specific cases where leads 
helped the FBI identify previously unknown subjects involved in terrorism 
(although several stated that this did occur). This is not surprising given 
that the vast majority of leads sent to FBI field offices for investigation 
concerned telephone numbers and e-mail addresses that the NSA already 
had determined were at best one or two steps removed from numbers and 
addresses suspected of being used by individuals believed to be involved in 
terrorism. (T - S - / - / - S - TLW - / / SI/ / OC/ NF ) 

The FBI’s two statistical studies that attempted to assess the 
“significance” of Stellar Wind meta data leads to FBI counterterrorism efforts 
did not includ^xplicitmonclusions on the p rogram’s u sefulness. The first 
study foundmmsamples taken fronoJBHHHIH meta data leads the 
Nh^yrm^ed tire FBI from approximately October 2001 to December 2005, 
yyiflor 1-2 percen1§|made “significant” contributions. The FBI’s 
second statistical study, which reviewed each mfSI e-mail tippers the 
NSA provided the FBI from August 2004 through January 2006, identified 
no examples of “significant” contributions to FBI counterterrorism efforts.* 101 
The FBI OGC told us that FBI executive management’s statements in 
congressional testimony that the Stellar Wind program had value was based 
in part on the results of the first study. (TS / / STLW / / SI / / OG - / - NF ) 

While we believe Stellar Wind’s role in FBI cases was limited, 
assessing the value of the program to the FBI’s overall counterterrorism 
efforts is more complex. Some witnesses commented that an intelligence 
program’s value cannot be assessed by statistical measures alone. Other 
witnesses, such as General Hayden, said that the value of the program may 
lie in its ability to help the Intelligence Community determine that the 
terrorist threat embedded within the country is not as great as once feared. 
Witnesses also suggested that the value of the program should not depend 
on documented “success stories,” but rather on maintaining an intelligence 
capability to detect potential terrorist activity in the future. ( TS/ /SI//NF) 

FBfycemormel we interviewed generally were supportive of the Stellar 
Wind (or^^^^m[ program, calling the information “one tool of many” in 
the FBI’s anti-terrorism efforts that “could help move cases forward” by, for 
example, confirming a subject’s contacts with individuals involved in 
terrorism or identifying additional terrorist contacts. However, FBI 
personnel also frequently noted for us the deficiencies in the Stellar Wind 
information disseminated to FBI field offices, such as the lack of details 


1501 As described earlier in this chapter, the FBI considered a tipper “significant” if it 
led to any of three investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. (TS / / STLW / / SI / /OG/ MF) 
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about the foreign individuals allegedly involved in terrorism with whom 
domestic telephone numbers and e-mail addresses were in contact. Yet, 
these FBI employees also believed the possibility that such contacts related 
to terrorism made investigating the tips worthwhile. Some FBI employees 
also cited the FBI’s increased cooperation with the NSA on international 
terrorism matters as a side benefit of the Stellar Wind program. 

(T9 / / STLW / / SI/ / O C/ NF) 


FBI Director Mueller told us that he believes the Stellar Wind program 
was useful and that the FBI must follow every lead it receives in order to 
prevent future terrorist attacks. He said “communications are absolutely 
essential” to this task and called meta data the “key” to the FBI’s 
communications analysis. Mueller also stated that to the extent such 
information can be gathered and used legally it must be exploited and that 
he “would not dismiss the potency of a program based on the percentage of 
hits.” tWT £ « : FkW 7 £y^ 

We sought to look beyond these comments of general support for 
Stellar Wind to specific, concrete examples of the program’s contributions 
that also illustrated the role Stellar Wind information could play. We 
therefore examined five cases frequently cited in documents we reviewed 
and during our interviews as examples of Stellar Wind’s contribution to the 
FBI's counterterrorism efforts. The 



I According to the FBI, 
while the Stellar Wind information was either janvgyased or “was of no 
value” h^h^nmmal investigation that led toJ^|arrest and conviction, it 
was tipper that led to the national security investigation that 

preceded the criminal prosecution. fT8 / / STT , W/ / S I/ / O P/ wf) 

The final investigation we examinedBM||did not appear to result 
directh^ron^tellar Wind information. The NSA and the FBI at times have 
citedKraBoES case' 'as an example of the contributions of Stellar Wind to 
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counterterrorism investigations^Ar^B^leclaratioiWIlecHnJ 
prosecution indicated 


Moreover, the FBI told us in respons^to our 

inquiry that Stellar Wind information did not “factor into MMMEMBIll 
investigation.” Howeve^we concluded that Stellar Wind may have played 
some indirect roleHBBHt’ecoming the subject o^y^ulHnvestigation by 
the FBI. Our review of documents indicated that^ ^^^ ^^^^ ^^ 
investigation, which appears to have been advanced by Stellar 
reporting, might have caused the FBI to reopen its investi|^miB^^| ; <||^ 
We were unable to describe with the same certainty as inBjj^SM^g 
investigation the extent of Stellar Wind’s contribution to[PJP|Pp|PjBi| 
investigation, in part because of differing assessments in the FBI’s own 
documents regarding the role of Stellar Wind this matter. 



In short, we found that Stellar Wind generally has played a limited 
role in FBI counterterrorism investigations, but that the evidence shows 
there are cases where Stellar Wind information had value. For example, in 
some of the cases we examined Stellar Wind information caused the FBI to 
take action that led to useful investigative results. However, in others the 
connection between the Stellar Wind information and the FBI’s investigative 
actions was more difficult to discern. 


As discussed in Chapter Five and in this chapter, Stellar Wind’s bulk 
meta data collection activities weretransitioned to FISA authorib^m^aru 
ongoing.. The FBI, under the BMIM B project (the successor to apSiMraSB , 
requires field offices to conduct, at a minimum, threat assessments on 
telephone numbers and e-mail addresses the NSA derives from this 
FISA-authorized collection that the FBI is not already aware of, including 
numbers and addresses one or two steps removed from direct contacts with 
individuals involved in terrorism. In view of our findings about the Stellar 
Wind program’s contribution to the FBI’s counterterrorisn^fforts^ve 
believe that the FBI should regularly assess the impact^^^^^m| leads 
have on FBI field offices and whether limited FBI resources should be used 


to investigate all of them. 



Another consequence of the Stellar Wind program and the FBI’s 
approach to assigning leads was that many threat assessments were 
conducted on individuals located in the United States, including U.S. 
persons, who were determined not to have any nexus to terrorism or 
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represent a threat to national security .- 02 These assessments also caused 
the FBI to collect and retain a significant amount of personal information 
about the users of tipped telephone numbers and e-mail addresses. In 
addition to an individual’s name and home address, such information could 
include where the person worked, records of foreign travel, and the identity 
of family members. The results of these threat assessments and the 
information that was collected generally were reported in communications to 
FBI Headquarters and uploaded into FBI databases. 

~ f T S// STL Wf / SI / / O C i NF) 

The FBI’s collection of U.S. person information in this manner is 
ongoing under the NSA’s FISA-authorized bulk meta data collection. To the 
extent leads derived from this program generate results similar to those 
under Stellar Wind, the FBI will continue to collect and retain a significant 
amount of information about individuals in the United States, including 
U.S. persons, that do not have a nexus to terrorism or represent a threat to 
national security -{ T - S / / STL . W / / FT/ / OP/ ]\TF) 

We recommend that as part of thcflHflH^H project, the Justice 
Department’s National Security Division (NSD), working with the FBI, 
should collect information about the quantity of telephone numbers and 
e-mail addresses disseminated to FBI field offices that are assigned as 
Action leads and that require offices to conduct threat assessments. The 
information compiled should include whether individuals identified in threat 
assessments are U.S. or non-U. S. persons and whether the threat 
assessments led to the opening of preliminary or full national security 
investigations. With respect to threat assessments that conclude that users 
of tipped telephone numbers or e-mail addresses are not involved in 
terrorism and are not threats to national security, the Justice Department 
should take steps to track the quantity and nature of the U.S. person 
information collected and how the FBI retains and utilizes this information. 
This will enable the Justice Department and entities with oversight 
responsibilities, including the OIG and congressional committees, to assess 
the impact this intelligence program has on the privacy interests of U.S. 
persons and to consider whether, and for how long, such information 
should be retained. (TS//SI//OC/NF ) 
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We also recommend that, consistent with NSD’s current oversight 
activities and as part of its periodic reviews of national security 
investigations at FBI Headcmartens and Field offices, NSD should review a 
representative samplingHHI^I leads to those offices. For each lead 
examined, NSD should assess FBI compliance with applicable legal 
requirements in the use of the lead and in any ensuing investigations, 
particularly with the requirements governing the collection and use of U.S. 
person information. (TS / / SI./ / QC./ NF.) — 

In sum, we agree that it is difficult to assess or quantify the 
effectiveness of a particular intelligence program. However, based on the 
interviews we conducted and documents we reviewed, we found that Stellar 
Wind information generally played a limited role in the FBI’s 
counterterrorism efforts, but that the information had value in some cases. 
In addition, some witnesses said tire program provides an “early warning 
system” to allow the Intelligence Community to detect potential terrorist 
attacks, even if the system has not specifically uncovered evidence of 
preparations for such an attack. Moreover, other OIGs in the Intelligence 
Community are reviewing their agency’s involvement with the program and 
the results of those reviews, analyzed together, will provide a more 
comprehensive picture of the program’s overall usefulness. 

(TS/ /STLW/ /SI/ /OC/NF) 

Finally, because the bulk meta data aspect of the Stellar Wind 
program continues under FISA authority, we recommend that the NSD take 
steps to gather information on the continuing operations of the program, 
including the use and handling of vast amounts of information on U.S. 
persons and the effectiveness of the program in FBI counterterrorism 
investigations. (TS / / STLW/ / SI/ / OG/ NF) 
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CHAPTER SEVEN 

DISCOVERY ISSUES RELATED TO STELLAR WIND 
INFORMATION ~t TS//SI//NF) 


In this chapter we discuss the government’s statutory and judicial 
discovery obligations in international terrorism cases relating to Stellar 
Wind-derived information. Under the Stellar Wind program, the federal 
government collected vast amounts of information, including the content of 
communications and meta data about telephone and e-mail 
communications involving U.S. citizens and non-U. S. citizens. 


[potentially triggering an obligation under the Federal 
Rules of Criminal Procedure and applicable case law for the government to 
disclose certain information to the defendant. This obligation created a 
tension between the need to protect the secrecy of the Stellar Wind program 
and the need to comply with legal disclosure requirements. 
trS//STLW - //OI//OC/NP) 


In this chapter, we examine the process by which the Department of 
Justice attempted to resolve this tension and meet its discovery obligations 
to criminal defendants. 403 (U) 


I. Relevant Law (U) 

The government’s obligation to disclose certain statements made by a 
defendant and to disclose other information concerning a defendant in a 
criminal proceeding comes primarily from two sources: Federal Rule of 
Criminal Procedure 16 and the U.S. Supreme Court case of Brady v. 
Maryland, 373 U.S. 83 (1963). (U) 

Federal Rule of Criminal Procedure 16(a)(l)(B)(i) requires the 
government to make various disclosures at the request of a criminal 
defendant. Among other things, the government must disclose “any relevant 
written or recorded statement by the defendant if the statement is within 
the government’s possession, custody, or control; and the attorney for the 
government knows - or through due diligence could know - that the 
statement exists[.]” Rule 16(a)(1)(E) provides that, upon a defendant’s 
request, the government must allow a defendant to inspect and copy papers. 


403 In our review, we did not seek to determine what the government disclosed in 
specific cases. Rather, we focused on the adequacy of the process that the Justice 
Department implemented to comply with its discovery obligations in cases that involved 
Stellar Wind-derived information. (T S / / STLW //S1//QC / NF - f ■■ 
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documents, data, and other materials “if the item is within the government’s 
possession, custody, or control” and the item is material to preparing the 
defense; the government intends to use the item in its case-in-chief at trial; 
or the item was obtained from or belongs to the defendant. (U) 

Under Rule 16, a defendant’s statements carry a “near presumption of 
relevance,” and “the production of a defendant’s statements has become 
‘practically a matter of right even without a showing of materiality.’” United 
States v. Yunis, 867 F.2d 617, 621-22, 625 & n.10 (D.C. Circuit 1989) 404 
(U) 


Disclosure of a defendant’s statements is usually made by the 
government after receiving a request pursuant to Rule 16. However, even 
without making a Rule 16 request, a defendant has an independent right to 
discovery of his statements and certain other relevant information under 
Brady v. Maiyland, 373 U.S. 83 (1963), Brady requires the government to 
disclose evidence in its possession favorable to the defendant and material 
to either guilt or punishment. Material evidence must be disclosed if it is 
exculpatory or if it could be used to impeach a government witness. (U) 

According to an Office of Intelligence Policy and Review (OIPR) 



However, according to the memorandum, when production of the 
defendant’s statements or other information would reveal classified 
information, the government may assert a national security privilege, 
sometimes known as the state secrets privilege. 406 If the government 
asserts a colorable claim in a legal proceeding that classified information is 
privileged, the defendant must show that the information is not only 


' 104 See also United States v. Scarpa, 913 F.2d 993, 1011 (2 nd Cir. 1990), citing 
United States v. McElroy, 697 F.2d 459, 464 (2 nd Cir. 1982)(“Rule 16 does not cover oral 
statements unrelated to the crime charged or completely separate from the government’s 
trial evidence.”). (U) 

405 Counsel for Intelligence Policy James Baker told us the memorandum was 
drafted at his request by an Assistant U.S. Attorney who had been detailed to OIPR. Baker 
said he requested the memorandum to refresh his understanding of the government’s 
discovery obligations in criminal prosecutions. (U// FOUO ) 

406 The state secrets privilege is a common law doctrine asserted by the United 
States government to protect classified information. See generally, United States V 
Reynolds, 345 U.S. 1 (1952). (U) 
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relevant but material. If the defendant can show materiality, some courts 
balance the defendant’s need for disclosure against the government’s 
substantial interest in protecting sources and methods associated with the 
sensitive information. See United States v. Sarkissian, 841 F.2d 959, 965 
(9th cir. 1988); United States v. Smith, 781 F.2d 1102, 1180 (4 th Cm. 1985) 
(en banc). (U) 


The government can also invoke the Classified Information Procedures 
Act (CIPA), 18 U.S.C. App. 3, to protect classified information in federal 
prosecutions. CIPA does not expand or limit a defendant’s right to discovery 
under Rule 16; rather, CIPA allows a court, “upon a sufficient showing” to 
authorize the government to delete specified items of classified information 
from otherwise discoverable documents, substitute a summary of the 
information, or stipulate to relevant facts that the classified information 
would tend to prove. (U) 


As detailed below, after aspects of the Stellar Wind program were 
disclosed in The New York Times and confirmed by the President in 
December 2005, the Justice Department invoked CIPA to prevent disclosur e 
of the program and any program- derived information ir 
criminal cases] 

(TS//3TLW//Sr/ /OC/NF) 


II. Cases Raise Questions about Government’s Compliance with 
Discovery Obligations (U) 


The tension between the highly classified nature of the Stellar Wind 
program and th e_ government’s discovery obligations in c riminal cases 
initially arose ir 
(TS/ / STLW/ / SI/ / OC / NF) - 



A. 


(T S/ /S T LW/ /SI/ /OC/NF) 
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information collected under Stellar Wind would be discoverable and, more 
generally, how the Stellar Wind collections might be treated in view of the 
government’s discovery obligations in criminal prosecutions. 

( TS - / / STLW / / 01/ / OC / NP) ' 

Baker said he raised these issues with Attorney General Ashcroft, FBI 
Director Mueller, and other Justice Department, FBI, and NS A officials. 
Baker state<yjmiy3m^^m^^^^Jmt a determination should first be made 
whether the|^||H|||H obtained through Stellar Wind also 
were captumdtiiroughFISAandtherefore could be produced. Baker said it 
turned had been intercepted under FISA and 

could be produced under that authority rather than as a result of Stellar 
Wind collections. Baker told the OIG that he was relieved by this outcome, 
but continued to be concerned about future cases. 

(TO / / QTLW/ / SI //OC/ ' NFp 


B. 
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41i At the time Yoo wrote the|B|^B^||^B^ memorandum, he, Baker, and 
Ashcroft were the only non-FBI Justice Department officials read into the Stellar Wind 
program. f P8/ / OTLW/ f&tf f OC/ NF) — 








In another internal Justice Department review of his actions, Yoo has 
acknowledged that he is not well versed in criminal law. During an 
interview with the Department’s Office of Professional Responsibility (OPR) 
in connection with its investigation concerning his legal opinions in support 
of a detainee interrogation program, Yoo stated that “criminal prosecution 
process in the Department was not my specialty,” and “criminal law was not 
my area.” 415 

III. Criminal Division Examines Discovery Issues (U) 

Follovving^^^^mmi the Justice Department’s Criminal 
Division was tasked with developing procedures for handling Rule 16 
disclosuryssue^ecause the issues fell within its area of expertise. As a 
result, Patrick Rowan, a senior counsel in the Criminal 

Division, was read into the program to deal with Stellar Wind-related 
discovery issues. Rowan’s supervisor. Criminal Division Assistant Attorney 
General Christopher Wray, was also read into the program at the same time. 



415 The OPR investigation concerned a Top Secret compartmented program relating 
to detainee interrogations. Yoo drafted legal opinions for this program while in the Office of 
Legal Counsel. However, as discussed in Chapter Four, in contrast with the Stellar Wind 
program at least four other OLC attorneys assisted Yoo with drafting the legal memoranda. 
Yoo was also able to consult with Criminal Division attorneys and the client agency on this 
matter. TT S//GTLW//ai//OC/NF) . 
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Wray and Rowan were the first Department attorneys with Criminal 
Division-level responsibility for terrorism prosecutions to be read into the 
program. - (T S / / STLW/ /SI/ / OC/ NP) ~ 

Wray told the OIG that after his and Rowan’s read-in, they “were kind 
of left on our own.” He said that no one directed him or Rowan to continue 
studying the Rule 16 issues or the government’s Brady obligations in 
connection with international terrorism prosecutions, nor did anyone tell 
them to develop any judgments or opinions on the subject. (U) 

— Wmjyjol^uj^ia^at some point after his read-in he may have read 
Yoo’sHHHHHIHIHb memorandum on the Department’s discovery 
obligations and he instructed Rowan to review the 

memorandum. Rowan told us that he was familiar with Yoo’s 
memorandum, but stated that he could not recall whether the purpose of 
Yoo’s memorandun^aF^c^mmut in general the pertinent legal issues or to 
document how[HHH|H||||||^| in particular was to be handled. Rowan 
told us that he did not recall having any problems with the conclusions Yoo 
reached. (TS ff STLW/ / SI/ / O C / NF) 

A. The “Informal Process” for Treating Discovery Issues in 
International Terrorism Cases (U) 

During his OIG interview, Rowan described the processes at the 
Department prior to the December 2005 disclosure of aspects of the Stellar 
Wind program in The New York Times to address discovery obligations with 
respect to Stellar Wind-derived information. He said that the NSA was 
generally aware of the Justice Department’s international terrorism criminal 
cases, at least in part due to NSA’s ongoing contacts with Patrick Philbin 
and others in the Department. According to Rowan, the NSA’s general 
awareness of the Department’s international terrorism docket amounted to 
an “informal process” for spotting cases that may present discovery issues. 
Rowan stated that prosecutors in U.S. Attorney’s Offices typically would 
request the NSA to perform “prudential searches” of its databases for any 
relevant information concerning their prosecutions, including for discovery 
purposes, although this did not happen in every international terrorism 
case. Rowan stated that if the NSA located any responsive but classified 
information, it would be expected to notify senior Justice Department 
officials with the requisite clearances about the information. Rowan said he 
was confident that if Brady information were known to the NSA, it would be 
brought to the attention of the Department and steps would have been 
taken to dismiss the case or otherwise ensure the program was not 
disclosed. (TS / / STLW - / / 01 / / O C/ N f ) 

In addition to these routine communications between Department 
prosecutors and the NSA in criminal prosecutions, Rowan described other 
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measures that were in place to keep Stellar Wind-derived information out of 
the criminal prosecution process. He stated that the FBI had “walled off” 
any evidence it collected from inclusion h^nmina^eases by tipping out 
Stellar Wind-derived information under ■ HMi lililB with a caveat that the 
information in the tipper was “for lead purposes only.” Rowan noted that 
OIPR also had in place a scrubbing process to delete program-derived 
information from FISA applications. Rowan expressed confidence that these 
mechanisms ensured that no program information was used in 
international terrorism prosecutions . 416 Finally, Rowan stated that the FBI 
is “very quick to get FISAs up,” thereby minimizing the likelihood that the 
NSA’s Stellar Wind database would be the sole repositoiy of Brady material. 


Memorandum Analyzing Discovery Issues Raised 
by the Stellar Wind Program -f TS//STLW// SI/ / OC/ NF) 

At the direction of Assistant Attorney General Wray, Rowan 
memorialized his research regarding these discovery issues in a 


Rowan said he worked on the memorandum largely alone, 
consulting occasionally with Wray. Rowan said it was veiy difficult to work 
on the matter because of the secrecy surrounding the program and the 
other demands of his job. 41 ? fF S // STLW^- S If / - QG/NF) 

memorandum 


416 As discussed in Chapter Six, the caveats were intended to exclude at the outset 
any Stellar Wind-derived information from FISA applications and other criminal pleadings. 
The scrubbing process acts as a second check against including this information in FISA 
applications. However, neither the caveats nor the scrubbing process relieved the 
government of its obligations under Brady to disclose evidence in the government’s 
possession favorable to the defendant and material to either guilt or punishment. 


417 The memorandum noted, “Because there were no additional attorneys within the 
Criminal Division who were read into the program (and very few in the Department 
generally), we have been unable to assign work to others or to fully consult with others 
within the Division.” ( TS/ /SI//NF) 




Rowan’s memorandum also referred to guidance in the United States 
Attorney’s Manual (USAM). For cases in which the Intelligence Community 
had no active involvement in the criminal investigation, the USAM stated 


that there are two circumstances in which the prosecutor must conduct a 
“suitable search” of Intelligence Community files: (1) where the prosecutor 
has “direct or reliable knowledge” that the Intelligence Community 
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possesses potential Brady or other discovery material; or, (2) in the absence 
of such knowledge, where “there nonetheless exists any reliable indication 
suggesting” that the Intelligence Community possesses such material. 
USAM, Criminal Resources Manual § 2052 (2002). The USAM stated that, 
as a general rule, a prosecutor should not seek access to Intelligence 
Community files unless there is an affirmative obligation to do so. However, 
it noted that certain types of cases, including terrorism prosecutions, fall 
outside this general rule. In such cases, the USAM advised that the 


prosecutor should conduct a “prudential search.” Id. 


Rowan wrote that the practice in several sections within the Criminal 
Division was to “generally go beyond both the legal obligations outlined [in 
his memorandum] and the general rule outlined in the USAM, initiating 
searches out of prudence, rather than a legal obligation.” For instance, 
Rowan reported that the practice of the Criminal Division’s 


Counterespionage Section (CES) was to search Intelligence Community files 
in almost every case, even in instances in which the IntefiigenceCommunity 
ha^n^nvolvemenH^ft^nveshpado^o^msgcution 



421 In cases involving the NS A, the typical practice 


420 The 01 G interviewed John D 
National Security Division in 20 




of the 


'- >;on stated that such searches are conducted in cases in 
WHICH mere is likely to tie intelligence collection concerning the defendant as “suggested by 
the facts of the matter.” He added that the searches were requested for a variety of 
reasons, including for purposes of meeting discovery obligations. Dion said that searches 
also were requested to determine whether the defendant has a “relationship” with an 
intelligence agency. He noted that CES does not request prudential searches as a matter of 
course to avoid making spurious requests -(S//NF) 


said CES was a proponent 

of the position that line prosecutors with whom CES co-prosecutes cases should have the 
same knowledge as CES concerning the “national security equities” involved in each case. 
Dion said this arrangement also allows for the AUSA, who is often the prosecutor most 
familiar with the case and the jurisdictional practices, to review any Intelligence 
Community' material for Rule 16 and Brady purposes. Dion acknowledged the limitations 
to this arrangement concerning strictly compartmented programs such as Stellar Wind, 
where the NS A understandably would be reluctant to read in line prosecutors for the 
limited purpose of screening defense discovery requests. ( T S- / y-S- T - bW// S I - / /OC/NF) 
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was for the CES attorney to use the provisions of CIPA to prevent disclosure 
of sensitive material. Rowan noted that other sections within the Criminal 
Division also relied on CIPA to protect Intelligence Community files found 
during searches. {TS//SI//OC/NF) - 



Thus, although Rowan’s memorandum did not contain a proposal for 
handling discoveiy requests in cases involving Stellar Wind, it identified key 



An When Rowan became principally responsible for coordinating the Department’s 
responses to defense discovery requests as a Deputy Assistant Attorney General in the 

(Cont’d.) 
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C. Office of Legal Counsel and Discovery Issue (U) 

Shortly before Rowan Finished his memorandum inj^mSoLC 
Principal Deputy Assistant Attorney General Steve Bradbury became the 
acting head of OLC. Bradbury told us that he recalled having some 
discussion with Rowan about how discovery matters should be handled in 
connection with the Stellar Wind program. Bradbury said that John 
Eisenberg, later a Deputy in OLC, also may have discussed the matter with 
Rowan. Bradbury stated that he did not believe that OLC followed up on 
Rowan’s request that it continue researching these issues. 
t TS/ ' / ' STLW f~f SI / / OC/ NF) 


Eisenberg told us that he discussed the Rule 16 issue with Rowan at 
some point, but did not recahwhetherthev^iscussed the Brady issue. He 
recalled discussing Yoo’s^™"""""^^™ 


lemorandum with Rowan and 
said he believes the Justice Department took the position that the Yoo 

mdum t was correct, at least with respect to Yoo’s legal analysis in MU 
(T&/ - / -B- TLW - // - SI - /-/ - ee - /H R y 



When we showed Eisenberg a copy of Rowan ’s BMMMMlill 
memorandum, Eisenberg stated that he had not previously seen it. 
Eisenberg told us that OLC would not typically be responsible for 
addressing the discovery issues presented in Rowan’s memorandum and 
that he was not aware of any OLC opinion on the subject other than Yoo’s 
memorandum. Eisenberg also said he was not aware of any formal 
procedures for handling Rule 16 disclosure requests or the government’s 
affirmative Brady obligations other than the ex parte in camera motions 
practice pursued by the National Security Division, discussed below. 
fTS/ / STLW/ / SI/ / OC/ NF) 


CES Chief Dion agreed that OLC would not be the appropriate entity 
to review discovery procedures in the context of Stellar Wind, in part 
because OLC attorneys generally do not have criminal litigation expertise. 
Dion suggested that if the Department were to develop procedures for 
handling discovery of Intelligence Community files, it should be done by the 
Department’s National Security Division in coordination with United States 
Attorneys’ Offices, and it should be binding only on those two entities. 
Rowan, while generally agreeing with Dion, told the OIG that he believed the 
OLC appropriately could have analyzed the legal issue of what impact a 



I The results of these searches were produced to the courts ex 
parte, in camera, pursuant to CIPA. -f TS/ f STLW/ / SI //OC / NF ) 
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guilty plea would have on the government’s Brady obligations. 
fTS / / STLW/ / 31/ / OC f NF) — 



IV- Use of the Classified Information Procedures Act (CIPA) to 

Respond to Discovery Requests (U) 

After publication of The New York Times articles in December 2005, 
the Justice Department received numerous discovery requests in connection 
with international terrorism prosecutions throughout the country. After 
these articles, additional officials in the Criminal Division were read into the 
Stellar Wind program, including the new Assistant Attorney General Alice 
Fisher and other senior officials, both to assist with the Criminal Division’s 
investigation into the leak of information to The New York Times and to 
handle the discovery requests following the public confirmation of the 
program by the President and other Administration officials in December 
2005. 423 After the National Security Division was created in September 
2006, it assumed much of the responsibility for handling the responses to 
discovery requests. fTS / / STLW/-/sty/€>C / NF)— . 

Typically, the defense motions sought to compel the government to 
produce information concerning a defendant that had been derived from the 
“Terrorist Surveillance Program,” the term sometimes used by the 
government to refer to what the President confirmed after publication of The 
New York Times articles. The government responded to the discovery 
requests by filing ex parte in camera responses requesting to “delete items” 
from material to be produced in discovery pursuant to CIPA.-{S/-/ffF)~ 

In the following sections we provide a brief overview of CIPA and its 
use in international terrorism cases potentially involving Stellar 
Wind-derived intelligence. fPB / / STLW/ / SI/ / OC/ NF) 
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A. Overview of CIPA (U) 

The Classified Information Procedures Act, 18 U.S.C. App. 3, was 
enacted in 1980 to provide procedures for protecting classified information 
in federal criminal prosecutions. When a party to a criminal proceeding 
notifies the court that classified information will be used in the course of the 
proceeding, CIPA requires the court to initiate procedures to “determine the 
use, relevance, or admissibility of the classified information that would 
otherwise be made during the trial or pretrial proceeding.” 18 U.S.C. App. 3 
§ 6(a). Where the government holds the classified information, it may bring 
the matter before the court ex parte, but it also must provide notice to the 
defense that classified information is at issue. Id. at § 6(b)(1). (U) 

Protective procedures generally are established through a CIPA 
hearing with both parties present. The hearing may be conducted in 
camera if the government certifies that an in camera hearing is necessary to 
protect the classified information. Id. at § 6(a). Typically, the government 
seeks an order to protect against the disclosure of any classified information 
to the defense. The government may also seek to withhold production of the 
classified information in one of three ways: (1) deletion of the classified 
items from the material disclosed to the defendant, (2) summarization of the 
classified information, or (3) admission of certain facts that the classified 
information would tend to prove. Id. at § 4. Based on the OIG’s review of 
CIPA filings related to the Stellar Wind program, the government has only 
used option 1 (deleting classified items from material to be disclosed to the 
defendant) in response to defense motions for Stellar Wind information 
(TS/ / STLW//SI//06/N ft- 

To prevent the disclosure of classified information, the government 
may make an ex parte showing to the court. To do so the government must 
submit “an affidavit of the Attorney General certifying that disclosure of 
classified information would cause identifiable damage to the national 
security of the United States and explaining the basis for the classification 
of such information.” Id. at § 6(c)(2). If the court decides that the 
defendant s right to access to the evidence outweighs the government’s 
national security interests, the government can choose to dismiss the 
indictment rather than make a disclosure. United States v. Moussaoui, 382 
F.3d 453, 466 n. 18, 474-76 (4 th Cir. 2004). (U) 

B. Use of CIPA in International Terrorism Prosecutions Alleged 
to Involve Stellar Wind-Derived Information 



We reviewed the CIPA pleadings files maintained in the National 
Security Division relating to the Stellar Wind program. In almost every 
instance, the CIPA litigation was handled by the National Security Division 
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without the involvement of the line prosecutors in the U.S. Attorney’s Offices 
who handled the underlying prosecutions but who were not read into the 
Stellar Wind program. -( TS / / STLW/ / SI / / PC / NF) 



|Rowan, who became the National Security Division Acting 
Assistant Attorney General in April 2008 and was confirme d as the 
Assistant Attorney General in September 2008, told us that 



(TS/ / STLW/ / SI/ / OC/NF) 

The scope and nature of the defense motions initiating the CIPA 
litigation varied, depending on the procedural posture of the case. For 
instance, some defense motions sought to compel discovery of NSA 
surveillance information, while others sought to suppress all government 
evidence and, in the alternative, have the government’s case dismissed on 
the theory that illegal electronic surveillance caused t he government to 
initiate its criminal investigation in the first instance. 



(T S / / S T LW/ / SI / / O C-/ NP 1 


Regardless of the varying procedural posture of the cases and the 
scope and nature of the defense motions, the government responses we 
examined were fairly uniform, consisting of a motion to delete items from 
discovery, a legal memorandum in support of the motion, declarations from 
senior FBI and NSA officials, and a proposed order. 


(TS / / STLW/ / SI / / OC - / - NI - F )- 



The government’s CIPA submissions asserted that the information at 
issue in the discovery litigation was classified and subject to the national 
security privilege as codified in CIPA. They generally described the types of 
information i 
might reveal. 
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The government’s responses we reviewed uniformly stated that 
information in the NSA’s intelligence reports had not been or would not be 
used as evidence, and that there was no causal connection between the 
information in the reports and any evidence used or to be used at trial, or 
was too attenuated from the evidence to be discoverable. The government 
argued that because the facts concerning the NSA’s reporting would not aid 
the defense, the court need not explore the sources and methods used to 
acquire the information. The submissions also argued that the information 
collected by the NSA was not included in the government’s FISA application, 
and therefore was too attenuated from the trial evidence to merit a review of 
the means by which the intelligence information was gathered. The 
government asserted that the “causal connection” between discovery of the 
derivative evidence and the alleged illegal search “may have become so 
attenuated as to dissipate the taint .” 426 It is important to note th 
overnment did not argue in the CIPA responses we reviewed that 



Government Arguments in Specific Cases (U) 


In this section we describe H cases that illustrate the arguments 
made by the government in CIPA litigation with respect to defendant’s 
requests for discovery of Stellar Wind-derived information. 


1,25 In several instances, the Stellar Wind information was disseminated within the 
FBI after the FBI already had obtained a FISA order to conduct electronic surveillance of 
the defendant, thus allowing the government to argue that the NSA reporting played no role 
in its acquisition of the evidence used or planned to be used against the defendant. 



•U6 Nardone v. United States, 308 U.S. 338, 341 (1939). The government also 
argued in its submissions that suppressing its evidence would not serve any deterrence 
purpose. The government argued that the NSA acquires, processes, and disseminates 
intelligence not to produce criminal prosecutions, but to protect the national security. It 
asserted that any suppression of evidence would therefore frustrate a criminal prosecution 
and create an incentive for the intelligence community not to share information with law 
enforcement, thereby harming national security. ( TG/73I//QC/NF) — 
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We found that the Department made little effort to understand and 
comply with its discovery obligations in connection with Stellar 
Wind-derived information for the first several years of the program. The 
Department’s limited initial effort was also hampered by the limited number 
of attorneys who were read into the program. As a result, OLC attorney 
John Yoo alone initially analyzed the government’s discovery obligations in 
one early case, and he produced a legal analysis that was based on an 
incorrect understanding of the facts of the case to which it applied. When 
other attorneys from tt 

read into the program. 

it, the Department eventually took steps 

to addressm^^^^^^^^^^m|its discovery obligations. However, in 
our view, those steps are not complete and do not fully ensure that the 
government has met its discovery obligations regarding information 
obtained through the Stellar Wind program. (TS/ / STbW/ /SI//0G/NF) — 


As described in this chapter, in 2002 the Department first recognized 
that the Stellar Wind program could have implications for discovery 
obligations in terrorism cases. OIPR Counsel Baker raised with Department 
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and FBI officials the question of how the government would meet its 
discovery obligations regarding Stellar Wind information. Despite 
awareness of this issue, the Department took no action at this time to 
ensure that it was in compliance with Rule 16 or Brady with respect to 
Stellar Wind-derived information. We believe that at this point senior 
Department officials were on notice that, at a minimum, the discoveroggug 
merited attention^Howeve^n^concrete action was taken until eaidy££g|ifj 
in the context when the Department had to address 

how to handle Stellar Wind information that was not also obtained under 


FISA and that could be material to the defi 





As with other aspects of the Stellar Wind program, we believe the 
error in Yoo’s legal analysis may have resulted in part from the failure to 
subject his memorandum to typical OLC and Department review and 
scrutiny. Because other Department attorneys were not read into the 
Stellar Wind program, the risk that the Department would produce a 
factually flawed and inadequate legal analysis of these important discovery 
issues was escalated. As we concluded in Chapters Three and Four, we 
believe the lack of sufficient legal resources at the Department during this 
early phase of the Stellar Wind program hampered its legal an alysis of 
important issues related to the program. We believe that Yoo’sHHBB| 
memorandum is one more manifestation of this problem. 



In July 2004, Patrick Rowan, a senior counsel in the Criminal 
Division, was read into the program and conducted a more systemic 
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With his memorandum, Rowan initiated a request that the issue be further 


examined by OLC. 


other than in informal discussions with Rowan concerning 
Yoo’s^milmemorandum, OLC did not further examine these issues or 
follow up on Rowan’s recommendation. While we recognize that OLC was 
not responsible for developing litigative strategy on this issue, we believe 
that OLC or another appropriate Department component should have 
provided guidance on this important legal issue. -ffS / / W / / ■ q T / / OC / NF) 


We recommend that the Dep artment conduct a comprehensive legal 
assessment of the importar 

that still remain unresolvec^^^^^^^^^||J|JJ^J| the legal 
ramifications of a guilty plea on the government’s disclosure obligations 
under Rule 16 and in particular Brady. We believe the Department should 
carefully consider whether it must re-examine past cases to see whether 
potentially discoverable but undisclosed Rule 16 or Brady material was 
collected by the NSA, and take appropriate steps to ensure that it has 
complied with its discovery obligations in such cases. - ( - f S- /-/Sf - / - /NF - ) 

The Depar 
di scovery motions 

However, the Department’s handling of these motions did not require the 
Department to identify the potentially discoverable information derived 
under the Stellar Wind program that may exist in other cases. We 
recommend that the Department, in coordination with the NSA, develop and 
implement a procedure for identifying Stellar Wind-derived information that 
may be associated with international terrorism cases, currently pending or 
likely to be brought in the future, and to evaluate such information in light 
of the government’s discovery obligations under Rule 16 and Brady. 
(TS//STLW//SI//OC/NP) ■ 
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CHAPTER EIGHT 

PUBLIC STATEMENTS ABOUT THE SURVEILLANCE 

PROGRAM (U) 

This chapter examines Attorney General Alberto Gonzales’s testimony 
and public statements related to the Stellar Wind program. Aspects of this 
program were first disclosed publicly in a series of articles in The New York 
Times in December 2005. In response, the President publicly confirmed a 
portion of the Stellar Wind program - the interception of the content of 
international communications of people reasonably believed to have links to 
al Qaeda and related organizations. Subsequently, Attorney General 
Gonzales was questioned about the program in two hearings before the 
Senate Judiciary Committee in February 2006 and July 2007. -{S/7-kfF)- 

In between those two hearings, former Deputy Attorney General 
James Comey testified before the Senate Judiciary Committee about the 
dispute between the Department and the White House concerning the 
program. Gonzales’s and Comey’s differing congressional testimony led to 
allegations that Gonzales had made misleading statements to Congress 
about the dispute and the program itself. 434 (U) 

In this chapter, we examine whether Attorney General Gonzales made 
false, inaccurate, or misleading statements related to the Stellar' Wind 
program. (U//F0UO) 


I. Summary of the Dispute about the Program (U) 

As described in detail in Chapters Three and Four, the Stellar Wind 
program is best understood as consisting of three types of collections, 
informally referred to as “baskets.” Basket 1 related to the collection of 
e-mail and telephone content. Initially, the Stellar Wind program collected 
e-mail and telephone content when probable cause existed to believe one of 
the parties to the call or e-mail was outside the United States and at least 
one of the communicants was a member of an international terrorist group. 


434 For example, Senator Arlen Specter stated at a Senate hearing on July 24, 2007, 
that he did not find Attorney General Gonzales’s testimony to be credible and suggested to 
the Attorney General that he “review this transcript very*, very carefully.” After this hearing 
Senate Judiciary Committee Chairman Patrick Leahy sent a letter to the OIG, dated 
August 16, 2007, asking the OIG to review Gonzales’s statements to determine whether 
they were intentionally false, misleading, or inappropriate. Gonzales testified several times 
before the Senate and House Judiciary and Intelligence Committees about the program. In 
this chapter, we focus on his February 2006 and July 2007 testimony in which he 
discussed the events of March 2004. (U) 
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Basket 2 involved bulk collection of telephony meta data, and basket 3 
involved bulk collection of e-mail meta data. (TS / / STLW //SI//OC/NF) 

These collections were authorized by a Presidential Authorization that 
was re-issued at approximately 30 to 45-day intervals. Each Authorization 
was certified as to form and legality by the Attorney General. The Attorney 
General’s certifications were initially supported by legal opinions from OLC 
attorney John Yoo affirming the legality of the program. 

(TS //ST-LW-/ /S I/ / OC/NF) 

As discussed in Chapter Four, after Jack Goldsmith was confirmed as 
Assistant Attorney General for OLC in October 2003, he, along with 
Associate Deputy Attorney General Patrick Philbin, conducted an analysis of 
the legal basis underlying each basket in the Stellar Wind program. As a 
result of this review, he, Philbin, and recently confirmed Deputy Attorney 



In early March 2004, the dispute between the Department and the 
White House over the Department’s revised legal analysis of the Stellar Wind 
program came to a head. Deputy Attorney General Comey, who assumed 
the duties of the Attorney General when Attorney General Ashcroft was 
hospitalized, informed the White House that the Department could not 
recertify the program. This dispute culminated in the unsuccessful attempt 
by then-White House Counsel Gonzales and White House Chief of Staff 
Andrew Card to get Attorney General Ashcroft to overrule Comey and 
recertify the program while he was in the hospital. When Ashcroft refused 
to certify the program and said that Comey was acting as the Attorney 
General, not him, the President reauthorized the program without the 
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Attorney General’s certification. Instead Gonzales, as White House Counsel, 
recertified the program. (TS//SI/ /NF) 

After the White House’s actions to continue the program without 
Justice Department certification, Deputy Attorney General Comey, FBI 
Director Mueller, and many other senior Department officials considered 
resigning. When the President learned of this, he directed that the 



(Ti S / / STT W-/ /SI// OC/ F HF d 


II. The New York Times Articles and President Bush’s Confirmation 

Regarding NS A Activities (U) 

In 2004, aspects of the Stellar Wind program were disclosed to two 
reporters for The New York Times. The reporters, James Risen and Eric 
Lichtblau, sought to publish an article about the program in late 2004. 
However, after a series of meetings with Administration officials who argued 
that publication of the story would harm the national security, The New 
York Times agreed to delay publishing the story. -(S//NF)- 

The New York Times eventually published a series of articles about 
the program on December 16 through 19, 2005. According to one of the 
reporters, the Times decided to publish the articles at least in part because 
the newspaper learned of serious concerns about the legality of the program 
that had “reached the highest levels of the Bush Administration.” 435 (U) 

The first article, on December 16, 2005, was entitled, “Bush Lets U.S. 
Spy on Callers Without Courts.” This article stated that “Months after the 
Sept. 11 attacks, President Bush secretly authorized the National Security 
Agency to eavesdrop on Americans and others inside the United States to 
search for evidence of terrorist activity without the court-approved warrants 
ordinarily required for domestic spying, according to government officials.” 
The article described in broad terms the content collection aspect of the NSA 
program (basket 1), stating that according to officials the NSA has 
“monitored the international telephone calls of hundreds, perhaps 


' ,35 See Eric Lichtblau, Bush’s Law (2008), p. 203. (U) 
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thousands, of people inside the United States without warrants over the 
past three years in an effort to track possible ‘dirty numbers 5 linked to al 
Qaeda. 55 The article stated that the NSA continued to seek warrants to 
monitor purely domestic communications fTSr — 

The article asserted that “reservations about aspects of the program” 
had also been expressed by Senator Jay Rockefeller (the Vice Chair of the 
Senate Select Committee on Intelligence) and a judge who presided over the 
FISA Court. The article added, “Some of the questions about the [NSA’s] 
new powers led the administration to temporarily suspend the operation last 
year and impose more restrictions, officials said. 55 The article also stated 
that “In mid-2004, concerns about the program expressed by national 
security officials, government lawyers and a judge prompted the Bush 
administration to suspend elements of the program and revamp it. 55 
However, the article incorrectly tied this suspension of the program to Judge 
Colleen Kollar-Kotelly’s concerns that information gained from the program 
was also being used to seek FISA orders, rather than to the March 2004 
dispute between Department officials and the White House about the 
legality of aspects of the program. -{T 

On December 17, 2005, the day after The New York Times published 
the first article. President Bush publicly acknowledged the portion of the 
NSA program that was described in the article. President Bush described in 
broad terms these NSA electronic surveillance activities, stating: 

In the weeks following the terrorist attacks on our nation, I 
authorized the National Security Agency, consistent with U.S. 
law and the Constitution, to intercept the international 
communications of people with known links to al Qaeda and 
related terrorist organizations. Before we intercept these 
communications, the government must have information that 
establishes a clear link to these terrorist networks. 

This is a highly classified program that is crucial to our national 
security. Its purpose is to detect and prevent terrorist attacks 
against the United States, our friends and allies. Yesterday the 
existence of this secret program was revealed in media reports, 
after being improperly provided to news organizations. As a 
result, our enemies have learned information they should not 
have, and the unauthorized disclosure of this effort damages 
our national security and puts our citizens at risk. Revealing 
classified information is illegal, alerts our enemies, and 
endangers our country .... 

The activities I authorized are reviewed approximately eveiy 45 
days. Each review is based on a fresh intelligence assessment of 
terrorist threats to the continuity of our government and the 
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threat of catastrophic damage to our homeland. During each 
assessment, previous activities under the authorization are 
reviewed. The review includes approval by our nation’s top legal 
officials, including the Attorney General and the Counsel to the 
President. I have reauthorized the program more than 30 times 
since the September 1 1th attacks, and I intend to do so for as 
long as our nation faces a continuing threat from al Qaeda and 
related groups. 436 (U) 

SKI. Other Administration Statements (U) 

On January 19, 2006, the Justice Department issued a document, 
informally referred to as a “White Paper,” entitled “Legal Authorities 
Supporting the Activities of the National Security Agency Described by the 
President.” The 42-page document addressed in an unclassified form the 
legal basis for the collection activities that were described in the 
December 16, 2005, New York Times article and other media reports and 
confirmed by President Bush. The White Paper stated that the President 
acknowledged that “he has authorized the NSA to intercept international 
communications into and out of the United States of persons linked to al 
Qaeda or other related terrorist organizations.” (U) 

The White Paper reiterated the legal theory advanced by the 
Department in Goldsmith’s May 2004 memorandum about the revised NSA 
program, which concluded that the September 18, 2001, Congressional 
Authorization for the Use of Military Force authorized the President to 
employ “warrantless communications intelligence targeted at the enemy,” a 
fundamental incident of the use of military force, pursuant to the 
President’s Article II Commander-in-Chief powers. The White Paper also 
argued that the NSA’s activities were consistent with FISA, as confirmed and 
supplemented by the AUMF. -( TS - / - / - S1 f -/- N - F) 

On January 22, 2006, the White House also issued a press release 
and memorandum to counter criticism of the NSA program by members of 
Congress. The press release was entitled “Setting the Record Straight: 
Democrats Continue to Attack the Terrorist Surveillance Program.” This 
document was the first time we found any official use of the term “Terrorist 
Surveillance Program” to apply to the NSA program or aspects of the 
program. 437 


436 The full text of President Bush’s December 17, 2005, radio address can be found 
at http://ww\v.\vhitehouse. gov/news/releases/2005/ 12/print/20051217.html. (U) 

437 See http:/ /www.whitehouse,gov/ne\vs/releases/2006/01/2000601 22.html. We 
found that the term was used in the media prior to this time. The first published reference 

(Cont’d.) 
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The following day, on January 23, 2006, President Bush referred to 
the “terrorist surveillance program” during a speech at Kansas State 
University: 

Let me talk about one other program . . . something that you've 
been reading about in the news lately. It’s what I would call a 
terrorist surveillance program. (U) 

In the speech, President Bush described the program as the interception “of 
certain communications emanating between somebody inside the United 
States and outside the United States; and one of the numbers would be 
reasonably suspected to be an al Qaeda link or affiliate.” (U) 

On January 24, 2006, Attorney General Gonzales delivered a speech 
at the Georgetown University Law Center which, according to his prepared 
remarks, began by stating that his remarks “speak only to those activities 
confirmed publicly by the President, and not to purported activities 
described in press reports.” Gonzales referred to the program throughout 
his speech as either the “terrorist surveillance program” or “the NSA’s 
terrorist surveillance program.” (U) 


IV. Testimony and Other Statements (U) 

After the New York Times articles disclosed aspects of the NSA 
program, members of Congress expressed concern that the President had 
exceeded his authority by authorizing electronic surveillance activity 
without FISA orders, and congressional hearings were held on the issue. 
Gonzales testified before the Senate Judiciary Committee on February 6, 
2006, and July 24, 2007, about the NSA’s surveillance activities. We 
describe in the next sections his testimony and other statements he made 
about the NSA’s activities, as well as testimony by former Deputy Attorney 
General Comey before the Senate Judiciary Committee on May 15, 2007. 
fP S/ / S I //NF ) 


we found to the "terrorist surveillance program" in connection with the NSA electronic 
surveillance activities was in NewsMax, an online news website, on December 22, 2005. (U) 
See “Barbara Boxer: Bush Spy Hearings Before Alito,” NewsMax.com, December 22, 2005, 
http://archive.ncwsmax.com/archives/ic/2005/ 12/22/ 173255. shtml. On January 20, 
2006, the term appeared again on another Internet blog called “RedState.” See “Making the 
case for the NSA terrorist surveillance program,” at 
http:/ / www.redstate.com/ story/2006/ 1/20/92730 /0977. (U) 
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A. Gonzales’s February 6, 2006, Senate Judiciary Committee 

Testimony (U) 

In his opening statement before the Senate Judiciary Committee on 
February 6, 2006, Gonzales began by saying that his testimony would 
necessarily be limited: 

Before going any further, I should make clear what I can 
discuss today. I am here to explain the Department’s 
assessment that the President's terrorist surveillance program 
is consistent with our laws and Constitution. I am not here to 
discuss the operational details of that program, or any other 
classified activity. The President has described the terrorist 
surveillance program in response to certain leaks, and my 
discussion in this open forum must be limited to those facts the 
President has publicly confirmed - nothing more. Many 
operational details of our intelligence activities remain classified 
and unknown to our enemy - and it is vital that they remain so. 

(U) 

The questioning of Gonzales at this hearing focused primarily on the 
nature of the NSA surveillance activity and the legal basis for it. 438 Senator 
Charles Schumer asked Gonzales specifically about accounts of a 
disagreement within the Justice Department over the NSA program: 

SEN. SCHUMER: But it’s not just Republican senators who 
seriously question the NSA program, but very high-ranking 
officials within the administration itself. Now, you’ve already 
acknowledged that there were lawyers in the administration 
who expressed reservations about the NSA program. There was 
dissent. Is that right? 

ATTY GEN, GONZALES: Of course, Senator. As I indicated, 
this program implicates very difficult issues. The war on terror 
has generated several issues that are very, very complicated. 

SEN. SCHUMER: Understood. 

ATTY GEN. GONZALES: Lawyers disagree. 


■)38 Neither the Chairman of the Senate Judiciary Committee at the time (Senator 
Specter), nor the Ranking Member (Senator Leahy), were read into the program or provided 
the underlying documents authorizing the program. Senator Leahy stated at the outset of 
the hearing that he and others had made a request to review the Presidential 
Authorizations and OLC memoranda about the program, but that these materials had not 
been provided to the Committee. (U) 
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SEN. SCHUMER: I concede all those points. Let me ask you 
about some specific reports. It’s been reported by multiple 
news outlets that the former number two man in the Justice 
Department, the premier terrorism prosecutor, Jim Comey, 
expressed grave reservations about the NSA program, and at 
least once refused to give it his blessing. Is that true? 

ATTY GEN. GONZALES: Senator, here’s a response that I feel 
that I can give with respect to recent speculation or stories 
about disagreements. There has not been any serious 
disagreement, including - and I think this is accurate - there’s 
not been any serious disagreement about the program that the 
President has confirmed. 

There have been disagreements about other matters regarding 
operations, which I cannot get into. I will also say - 

SEN. SCHUMER: But there was some - I’m sorry to cut you off. 
But there 'was some dissent within the administration, and Jim 
Comey did express at some point - that’s all I asked you - some 
reservation. 

ATTY GEN. GONZALES: The point I want to make is that, to my 
knowledge, none of the reservations dealt with the program that 
we’re talking about today. They dealt with operational 
capabilities that we’re not talking about today. 

SEN. SCHUMER: I want to ask you again about - I’m just - we 
have limited time. 

ATTY GEN. GONZALES : Yes, sir. 

SEN. SCHUMER: It’s also been reported that the head of the 
Office of Legal Counsel, Jack Goldsmith, a respected lawyer and 
professor at Harvard Law School, expressed reservations about 
the program. Is that true? 

ATTY GEN. GONZALES: Senator, rather than going individual 
by individual - 

SEN. SCHUMER: No, I think we’re - this is - 

ATTY GEN. GONZALES: - let me just say that I think differing 
views that have been the subject of some of these stories does 
not - did not deal with the program that I’m here testifying 
about today. 

SEN. SCHUMER: But you are telling us that none of these 
people expressed any reservations about the ultimate program. 

Is that right? 
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ATTY GEN. GONZALES: Senator, I want to be very careful here, 
because, of course, I f m here only testifying about what the 
President has confirmed. And with respect to what the 
President has confirmed, I believe - I do not believe that these 
DOJ officials that you're identifying had concerns about this 
program. (U) 

Throughout the hearing, other Senators asked Gonzales questions 
relating to various aspects of the NSA program, and Gonzales would often 
qualify his answers by stating that he was not discussing activities beyond 
what the President had confirmed. However, in doing so Gonzales 
sometimes suggested that the NSA’s activities under the program were 
limited to what the President had confirmed. In one exchange with Senator 
Leahy, for example, Gonzales suggested that the electronic surveillance 
activities the President had publicly confirmed were the only activities the 
President had authorized to be conducted. Specifically, in response to a 
series of questions from Senator Leahy regarding what activities beyond 
warrantless electronic surveillance Gonzales would deem legal under the 
Authorization for the Use of Military Force, Gonzales stated, 

Sir, I have tried to outline for you and the committee what the 
President has authorized, and that is all that he has 
authorized. . . . There is all kinds of wild speculation out there 
about what the President has authorized and what we're 
actually doing. And I'm not going to get into a discussion, 

Senator, about hypotheticals . 439 { S - //NF )— 


439 On February 28, 2006, Gonzales wrote to Senator Specter to provide additional 
responses to questions that he had answered during his February 6 hearing and to clarify 
certain responses. Gonzales wrote that he confined his letter and testimony 

to the specific NSA activities that have been publicly confirmed by the 
President. Those activities involve the interception by the NSA of tire 
contents of communications in which one party is outside the United States 
where there are reasonable grounds to believe that at least one party to the 
communication is a member or agent of al Qaeda or an affiliated terrorist 
organization (hereinafter, the “Terrorist Surveillance Program”). 

One response Gonzales sought to clarify was this response to Senator Leahy. 
Gonzales wrote: 

First, as I emphasized in my opening statement, in all of my testimony at the 
hearing T addressed - with limited exceptions - only the legal underpinnings 
of the Terrorist Surveillance Program, as defined above. I did not and could 
not address operational aspects of the Program or any other classified 
intelligence activities. So, for example, when I testified in response to 
questions from Senator Leahy, “Sir, I have tried to outline for you and the 
Committee what the President has authorized, and that is all that he has 
authorized,” Tr. at 53, 1 was confining my remarks to the Terrorist 
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In response to Senator Sam Brownback’s question about whether the 
FISA application process would include “even these sort of operations we've 
read about data mining operations? Would that include those sorts of 
operations, or are those totally a separate type of field?” (U) 

Gonzales responded: 

I’m not here to talk about that. Again, let me just caution 
everyone that you need to read these stories with caution. 

There is a lot of mumbling - I mean, mixing and mangling of 
activities that are totally unrelated to what the President has 
authorized under the terrorist surveillance program, and so I’m 
uncomfortable talking about other kinds of operations that 
might - that are unrelated to the terrorist surveillance program. 

(U) 


B. Comey’s May 15, 2007, Senate Judiciary Committee 
Testimony (U) 

Former Deputy Attorney General Comey appeared before the Senate 
Judiciary Committee on May 15, 2007, in a hearing called to examine 
whether the Department had politicized the firing of U.S. Attorneys. 

Senator Schumer, who presided over the hearing, began the questioning by 
asking Comey about reports in the media that in March 2004 White House 
Counsel Gonzales and White House Chief of Staff Card had visited Attorney 
General Ashcroft in the hospital in an effort to override Comey’s decision, 
made when he served as Acting Attorney General, not to certify a classified 
program. Come}'- was asked to recount the details of the incident. (U) 

After prefacing his remarks by stating that he could not discuss 
classified information, Comey described the events of March 2004, including 
the confrontation between the Department and White House officials in 
Ashcroft’s hospital room. In describing these events, Comey referred to a 
single classified program. For example, Comey testified that: 

In the early part of 2004, the Department of Justice was 
engaged - the Office of Legal Counsel, under my supervision, in 
a reevaluation both factually and legally of a particular 
classified program. And it was a program that was renewed on 
a regular basis and required signature by the Attorney General 


Surveillance Program as described by the President, the legality of which was 
the subject of the February 6th hearing. 

Gonzales also attempted to clarify a response he had given to Senator Leahy about 
when the first Presidential Authorization was signed. Gonzales wrote that “The President 
first authorized the [Terrorist Surveillance] Program in October 2001 . . . (U) 
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certifying to its legality. And the - and I remember the precise 
date; the program had to be renewed by March the 11th, which 
was a Thursday, of 2004. And we were engaged in a very 
intensive reevaluation of the matter. (U) 

Comey also testified that “as Acting Attorney General, I would not 
certify the program as to its legality, and explained our reasoning in detail, 
which I will not go into here, nor am I confirming it’s any particular 
program.” As detailed in Chapter Four, Comey then described from his 
perspective the incident in the hospital room and testified that after that 
incident “[t]he program was reauthorized without us, without a signature 
from the Department of Justice attesting as to its legality . . . (U) 

C. Gonzales’s June 5, 2007, Press Conference (U) 

In light of Comey’s statements,, questions were raised about the 
accuracy of Gonzales’s Februaiy 2006 testimony to the Senate Judiciary 
Committee. For example, in a press conference on June 5, 2007, called to 
announce the indictment of members of an international gang called MS-13, 
the first question a reporter asked Gonzales concerned Comey’s testimony: 

REPORTER: Attorney General, last month Jim Comey testified 
about visits you and Andy Card made to John Ashcroft’s 
hospital bed. Can you tell us your side of the story? Why were 
you there and did Mr. Comey testify truthfully about it? Did he 
remember it correctly? 

ATTY GEN. GONZALES: Mr. Comey’s testimony related to a 
highly classified program which the President confirmed to the 
American people some time ago. Because it’s on a classified 
program I'm not going to comment on his testimony. (U) 

As discussed below, when later asked about this statement, Gonzales 
said that he had misspoke, and that he did not mean to say that Comey’s 
testimony related to the program that the President confirmed. (U) 

D. Gonzales’s July 24, 2007, Senate Judiciary Committee 
Testimony (U) 

Gonzales was again called to testify before the Senate Judiciary 
Committee on July 24, 2007. In advance of Gonzales’s July 24 appearance, 
Senator Leahy sent Gonzales a letter advising him of the questions that 
would be asked at the hearing. 4 ' 10 The letter referenced Gonzales’s 


440 According to the letter, Senator Leahy took this step because in Gonzales’s 
appearance before the Senate Judiciary- Committee on April 19, 2007, to discuss the 
removal of nine U.S. Attorneys, Gonzales had responded to an estimated 100 questions that 

(Cont’d.) 


371 



APPROVED FOR PUBLIC RELEASE 


TOP SECR ET / 4SII ,w/ ^HCS/sx f /oprow/wnrnmfr 


February 6, 2006, testimony in which he stated that Department officials 
did not have “concerns about this program.” The letter also referenced 
Comey’s May 15 testimony concerning the incident in Ashcroft’s hospital 
room in March 2004. The letter specifically advised Gonzales that he would 
be asked to “provide a full explanation for the legal authorization for the 
President’s warrantless electronic surveillance program in March and April 
2004.” (U) 

At the July 24 hearing, Gonzales was repeatedly questioned about 
alleged inconsistencies between his and Comey’s accounts of the events of 
March 2004 and the NSA program. For example. Senator Specter asked: 

Let me move quickly through a series of questions - there’s a lot 
to cover - starting with the issue that Mr. Comey raises. You 
said, quote, “There has not been any serious disagreement 
about the program.” Mr. Comey’s testimony was that Mr. 

Gonzales began to discuss why they were there to seek approval 
and he then says, quote, “I was veiy upset. I was angiy. I 
thought I had just witnessed an effort to take advantage of a 
very sick man.” 

First of all, Mr. Attorney General, what credibility is left for you 
when you say there’s no disagreement and you’re party to going 
to the hospital to see Attorney General Ashcroft under sedation 
to try to get him to approve the program? 

ATTY GEN. GONZALES: The disagreement that occurred and 
the reason for the visit to the hospital, Senator, was about other 
intelligence activities. It was not about the terrorist surveillance 
program that the President announced to the American people. 

(U) 

At other points in the hearing, Gonzales stated that the dispute 
referred to “other intelligence activities,” and not the “terrorist surveillance 
program.” (U) 

Senator Schumer also questioned Gonzales about his answer in the 
June 5 press conference in which he stated that Comey’s testimony “related 
to a highly classified program which the President confirmed to the 
American people some time ago.” Gonzales first responded that he would 
have to look at the question and his response from the press conference, 
and then he said “I’m told that what I’d in fact - here in the press 


he could “not recall.” Leahy wrote that he wanted to assist Gonzales with his preparation 
for the July 24 testimony to “avoid a repeat of that performance,” (U) 
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conference - I did misspeak, but I also went back and clarified it with the 
reporter .”* 141 (U) 

Gonzales then responded to Senator Schumer that “The President 
confirmed the existence of one set of activities,” and that “Mr. Comey was 
talking about a disagreement that existed with respect to other intelligence 
activities. . . . Mr. Comey’s testimony about the hospital visit was about 
other intelligence activities, disagreements over other intelligence activities. 
That’s how we’d clarify it.” (U) 

Other Senators questioned Gonzales’s responses on this issue. For 
example, Senator Feingold stated: 

With respect to the NSA’s illegal wiretapping program, last year 
in hearings before this committee and the House Judiciary 
Committee, you stated that, quote, “There has not been any 
serious disagreement about the program that the President has 
confirmed,” unquote, that any disagreement that did occur, 
quote, “did not deal with the program that I am here testifying 
about today,” unquote, and that, quote, “The disagreement that 
existed does not relate to the program the President confirmed 
in December to the American people,” unquote. (U) 

Two months ago, you sent a letter to me and other members of 
this committee defending that testimony and asserting that it 
remains accurate. And I believe you said that again today. 

Now, as you probably know, I’m a member of the Intelligence 
Committee. And therefore I’m one of the members of this 
committee who has been briefed on the NSA wiretapping 
program and other sensitive intelligence programs. I’ve had the 
opportunity to review the classified matters at issue here. And I 
believe that your testimony was misleading, at best. I am 
prevented from elaborating in this setting, but I intend to send 
you a classified letter explaining why I have come to that 
conclusion. (U) 

Senator Whitehouse, also a member of the Intelligence Committee, 
similarly stated: 

Mr. Gonzales, let me just follow up briefly on what Senator 
Feingold was saying, because I’m also a member of both 
committees. And I have to tell you, I have the exact same 


• 14 > Gonzales also testified that he did not speak directly to the reporter (Dan Eggen, 
from the Washington Post) to clarify the comment. Rather, Gonzales said he told a 
Department spokesperson to go back and clarify the statement to Eggen. (U) 
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perception that he does, and that is that if there is a kernel of 
truth in what you’ve said about the program which we can’t 
discuss but we know it to be the program at issue in your 
hospital visit to the Attorney General, the path to that kernel of 
truth is so convoluted and is so contrary to the plain import of 
what you said, that I, really, at this point have no choice but to 
believe that you intended to deceive us and to lead us or 
mislead us away from the dispute that the Deputy Attorney 
General subsequently brought to our attention. So you may act 
as if he’s behaving, you know, in a crazy way to even think this, 
but at least count two of us and take it seriously. 442 (U) 

Gonzales also offered to answer a question about the terrorist 
surveillance program in closed session during this exchange with Senator 
Specter: 


SEN. SPECTER: Going back to the question about your 
credibility on whether there was dissent within the 
administration as to the terrorist surveillance program, was 
there any distinction between the terrorist surveillance program 
in existence on March 10th, when you and the Chief of Staff 
went to see Attorney General Ashcroft, contrasted with the 
terrorist surveillance program which President Bush made 
public in December of 2005? 

ATTY GEN. GONZALES: Senator, this is a question that I 
should answer in a classified setting, quite frankly, because 
now you’re asking me to hint or talk - to hint about our 
operational activities. And I’d be happy to answer that 
question, but in a classified setting. 

SEN, SPECTER: Well, if you won’t answer that question, my 
suggestion to you, Attorney General Gonzales, is that you 
review this transcript very, very carefully. I do not Find your 
testimony credible, candidly. When I look at the issue of 
credibility, it is my judgment that when Mr. Comey was 
testifying he was talking about the terrorist surveillance 
program and that inference arises in a number of ways, 
principally because it was such an important matter that led 
you and the Chief of Staff to Ashcroft’s hospital room, ... So 
my suggestion to you is that you review your testimony very 
carefully. The chairman’s already said that the committee’s 


-, ' u According to a May 17, 2006, letter from the Director of National Intelligence, 
two other members of the Judiciary Committee - Senators Dianne Feinstein and Orrin 
Hatch — also had been briefed on the NSA program. (U) 
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going to review your testimony very carefully to see if your 
credibility has been breached to the point of being actionable. 

(U) 

Near the end of the hearing Senator Schumer questioned Gonzales 
regarding the meeting at the White House with the “Gang of Eight” 
congressional leaders, just before Gonzales and Card w*ent to Ashcroft’s 
hospital room on March 10, 2004: 

SEN. SCHUMER: OK. But you testified to us that you didn’t 
believe there was serious dissent on the program that the 
President authorized. And now you’re saying they knew of the 
dissent and you didn’t? 

ATTY GEN. GONZALES: The dissent related to other 
intelligence activities. The dissent was not about the terrorist 
surveillance program the President confirmed and . . . 


SEN. SCHUMER: You said, sir - sir, you said that they knew 
that there was dissent. But when you testified before us, you 
said there has not been any serious disagreement. And it’s 
about the same program. It’s about the same exact program. 
You said the President authorized only one before. And the 
discussion - you see, it defies credulity to believe that the 
discussion with Attorney General Ashcroft or with this group of 
eight, which we can check on - and I hope we will, Mr. 
Chairman: that will be yours and Senator Specter’s prerogative 
— was about nothing other than the TSP. And if it was about 
the TSP, you’re dissembling to this committee. Now was it 
about the TSP or not, the discussion on the eighth? 

ATTY GEN. GONZALES: The disagreement on the 10th was 
about other intelligence activities. 

SEN. SCHUMER: Not about the TSP, yes or no? 

ATTY GEN. GONZALES: The disagreement and the reason we 
had to go to the hospital had to do with other intelligence 
activities. 

SEN. SCHUMER: Not the TSP? Come on. If you say it’s about 
“other,” that implies not. Now say it or not. 

ATTY GEN. GONZALES: It was not. It was about other 
intelligence activities. 

SEN. SCHUMER: Was it about the TSP? Yes or no, please? 
That’s vital to whether you’re telling the truth to this committee. 
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ATTY GEN. GONZALES: It was about other intelligence 
activities. (U) 

When we interviewed Gonzales, he stated that there was never any 
intent to hide the NSA program from Congress, and he said that Congress 
was briefed on multiple occasions about the program. 443 Gonzales also 
stated that he could not ex plain to the Se 
“serious” dispute concerned 




Gonzales said that he could 
not recall where the term “terrorist surveillance program” originated, but 
that when he used the term it referred only to the content collection 
activities the President had confirmed publicly, and that the rest of the 
program remained classified. Gonzales also asserted that this distinction 
should have been clear to those on the committee who were read into the 
Stellar Wind program. (TS/ / STLW / / SI / / OC/NP) - 

E. FBI Director Mueller’s July 26, 2007, House Committee on 
the Judiciary Testimony (U) 

Two days after Gonzales’s July 24, 2007, Senate Judiciary Committee 
testimony, FBI Director Mueller testified before the House Judiciary 
Committee. At this hearing, Mueller was asked about his conversation with 
Attorney General Ashcroft at the hospital on the evening of March 10, 2004. 
As discussed in Chapter Four of this report, Mueller arrived at the hospital 
just after Gonzales and Card left. Mueller was asked to recount what he 
learned from Ashcroft concerning Ashcroft’s exchange with Gonzales and 
Card earlier that evening: 

REP. JACKSON LEE: Could I just say, did you have an 
understanding that the discussion was on TSP? 

MR. MUELLER: I had an understanding the discussion was on 
a - a NSA program, yes. 

REP JACKSON LEE: I guess we use “TSP,” we use warrantless 
wiretapping, so would I be comfortable in saying that those were 
the items that were part of the discussion? 


441 Gonzales cited in particular the “Gang of Eight” briefing convened on March 10, 
2004, to inform congressional leaders of the Department’s legal concerns about aspects of 
the program and the need for a legislative fix. We also reviewed Gonzales’s closed-session 
testimony before the House Permanent Select Committee on Intelligence (HPSCI), which he 
provided on July 19, 2007, just a few days before his July 24 Senate Judiciary Committee 
testimony. In his classified HPSCI testimony, Gonzales stated, “This disagreement [with 
Justice Department officials] primarily centered o: 
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MR. MUELLER: I - the discussion was on a national - an NSA 

program that has been much discussed, yes. (U) 

We asked Mueller about his understanding of the term “terrorist 
surveillance program,” Mueller said that the term “TSF’ was not used by 
the FBI prior to The New York Times article and the President’s confirmation 
of one aspect of the program. Mueller said he understood the term to refer 
to what the President publicly confirmed as to content intercepts. Mueller 
said he believed the term “TSF’ was part of the “overarching” Stellar Wind 
program, but that “TSP” is not synonymous with Stellar Wind, 444 -( 8 - / /NF) 

F. Gonzales’s Follow-up Letter to the Senate Judiciary 
Committee (U) 

In an effort to clarify his July 24, 2007, Senate testimony, on 
August 1, 2007, Gonzales sent unclassified letters to Judiciary Committee 
Chairman Leahy and Senator Specter. Gonzales’s letter to Leahy stated that 
he was deeply concerned with suggestions that his testimony was 
misleading and he was determined to address any such impression. He 
explained that “shortly after 9/11, the President authorized the NSA to 
undertake a number of highly classified activities,” and that, “although the 
legal bases for these activities varied, all of them were authorized in one 
presidential order, which was reauthorized approximately every 45 days.” 
Gonzales wrote that before December 2005 “the term Terrorist Surveillance 
Program’ was not used to refer to these activities, collectively or otherwise.” 
Rather, Gonzales wrote that the term was first used in early 2006 “as part of 
the public debate that followed the unauthorized disclosure [by the New 
York Times] and the President’s acknowledgement of one aspect of the NSA 
activitiesf.]” (U) 


'M4 y/e also interviewed an NSA official, who serves as an original classifying 
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Gonzales also wrote in this letter that in his July 24 testimony he was 
discussing “only that particular aspect of the NSA activities that the 
President has publicly acknowledged, and that we have called the Terrorist 
Surveillance Program[.]” He wrote that he recognized that his use of this 
term or his shorthand reference to the “'program’ publicly 'described by the 
President” may have “created confusion.” Gonzales maintained that there 
was “not a serious disagreement between the Department and the White 
House in March 2004 about whether there was a legal basis for the 
particular activity later called the Terrorist Surveillance Program.” (U) 

Gonzales also wrote in his letter, “That is not to say that the legal 
issues raised by the Terrorist Surveillance Program were insubstantial; it 
was an extraordinary activity that presented novel and difficult issues and 
was, as I understand, the subject of intense deliberations within the 
Department. In the spring of 2004, after a thorough reexamination of all 
these activities, Mr. Comey and the Office of Legal Counsel ultimately agreed 
that the President could direct the NSA to intercept international 
communications without a court order where the interceptions were 
targeted at al Qaeda or its affiliates. Other aspects of the NSA’s activities 
referenced in the DNI’s letter [attached to Gonzales’s letter] did precipitate 
very serious disagreement.” (U) 

V. OIG Analysis (U) 

In this section, we assess whether Gonzales made false, inaccurate, or 
misleading statements during his testimony before the Senate Judiciary 
Committee. As discussed below, we concluded that Gonzales’s testimony 
did not constitute a false statement under the criminal statutes. We also 
concluded that he did not intend his testimony to be inaccurate, false, or 
misleading. However, we found in at least two important respects his 
testimony was confusing, inaccurate, and had the effect of misleading those 
who were not read into the program. (U) 

At the outset, we recognize that Gonzales was in a difficult position 
because he was testifying in an open, unclassified forum about a highly 
classified program. In this setting, it would be difficult for any witness to 
clearly explain the nature of the dispute between the White House and the 
Department while not disclosing additional details about classified activities, 
particularly because only certain NSA activities had been publicly confirmed 
by the President. (U) 

However, some of this difficulty was attributable to the White House’s 
decision not to brief the Judiciary Committee, which had oversight of the 
Department of Justice, about the program. As discussed in Chapter Four, 
the strict controls over the Department’s access to the program hindered the 
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Department’s ability to adequately fulfill its legal responsibilities concerning 
the program through March 2004. Similarly, the White House’s decision 
not to allow at least the Chair and Ranking Members of the House and 
Senate Judiciary Committees to be briefed into the progi*am created 
difficulties for Gonzales when he testified before Congress about the 
disputes regarding the program. This limitation also affected the 
Committee’s ability to understand or adequately assess the program, 
especially in connection with the March 2004 dispute. We agree with 
Goldsmith’s observation about the harm in the White House’s “over-secrecy 5 
for this program, as well as Director Mueller’s suggestion, made in March 

2004, that briefings on the program should have been given to the House 
and Senate Judiciary Committees. This did not occur, and it made 
Gonzales’s testimony to the Senate Judiciary Committee unusually difficult. 
(TS//GI//NF ) — 

Yet, even given these difficulties, we believe that Gonzales’s testimony 
was imprecise, confusing, and likely to lead those not read into the program 
to draw wrong conclusions about the nature of the dispute between White 
House and Department officials in March 2004. In addition, two Senators 
who had been read into the program stated that they were confused by 
Gonzales’s testimony. Although we concluded that Gonzales did not intend 
to mislead Congress, his testimony nonetheless had the effect of creating 
confusion and inaccurate perceptions about certain issues covered during 
his hearings. (U) 

Gonzales, as a participant in the March 2004 dispute between the 
White House and the Justice Department and, more importantly, as the 
nation’s chief law enforcement officer, had a duty to balance his obligation 
not to disclose classified information with the need not to be misleading in 
his testimony about the events that nearly led to mass resignations of senior 
officials at the Justice Department and the FBI. Instead, Gonzales's 
testimony only deepened the confusion among members of Congress and 
the public about these matters. We were especially troubled by Gonzales’s 
testimony at the July 2007 Senate hearing because it related to an 
important matter of significant public interest and because he had sufficient 
time to prepare for this hearing and the questions he knew he would be 
asked. (U) 

At the outset of his testimony on February 6, 2006, Gonzales 
explained that he was confining his remarks to the program and the facts 
that the President publicly confirmed in his radio address on December 17, 

2005. In those remarks, the President had, in essence, confirmed the 
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content collection part, or basket 1, of the NSA surveillance program. 445 
The President, and Gonzales, used the term “terrorist surveillance program” 
in connection with the President’s confirmation of these NSA activities. 
However, as discussed below, it was not clear — even to those read into the 
program - whether the term “terrorist surveillance program” referred onl}~ to 
content collection (basket 1) or the entire program. 

-fTB H- STLW/y SI/ / QC / NF) 

Nevertheless, Gonzales suggested in his testimony that the dispute 
between the White House and the Department concerned other intelligence 
activities that were unrelated to the content collection portion of the 
program that the President had confirmed. This was not accurate. (S/ /NF } 

We recognize that the term “terrorist surveillance program” was 
intended by Gonzales and other Administration officials to describe a limited 
set of activities within the Stellar Wind program and that the term was 
created only in response to public disclosures about the program. However, 
by using phrases such as the “terrorist surveillance program” or “the 
program that the President has confirmed,” and set tin g that program 
distinctly apart from “other intelligence activities,” Gonzales’s testimony 
created a perception that the two sets of activities were entirely unrelated, 
which was not accurate. Gonzales’s testimony suggested that the dispute 
that Comey testified about was not related to the program that the President 
had confirmed, and instead that the dispute concerned unrelated 
"operations” or “intelligence activities.” Thus, while Gonzales may have 
intended the term “terrorist surveillance program” to cover only content 
collection (basket 1), it 
testified that the 
was unrelated to “the 
-f ro / / QTLW/ / SI/ / QC/ NF) 

Gonzales reinforced this misperception throughout his testimony. For 
example, when asked by Senator Leahy what activities Gonzales believed 
would be supported under the Authorization for Use of Military Force 
rationale, Gonzales stated, “I have tried to outline for you and the committee 
what the President has authorized, and that is all that he has authorized.” 

In fact, the President had authorized two other types of collections in the 
same Authorization. Gonzales himself subsequently realized that his 
response to Senator Leahy was problematic. In a February 28, 2006, letter 
to Senators Specter and Leahy, Gonzales sought to clarify his response, 
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stating, “I was confining my remarks to the Terrorist Surveillance Program 
as described by the President, the legality of which was the subject of the 
Februaiy 6th hearing.” However, in our view this attempt to clarify his 
remarks did not go nearly far enough. As discussed below, it was not until 
after Gonzales’s next appearance before the Senate Judiciary Committee in 
July 2007 that Gonzales acknowledged that the President had also 
authorized a range of intelligence-gathering activities, including those 
described under the terrorist surveillance program, in a single order. 

~ ( T S / /GTLW - y - / SI/ / PC/ NE ) 

We concluded that Gonzales created a misimpression for Congress 
and the public by suggesting that the March 2004 dispute between the 
Department and the White House concerned issues wholly unrelated to “the 
program the President confirmed,” or the terrorist surveillance program. We 
believe a fairer and more accurate characterization would have been that 
the March 2004 dispute concerned aspects of a larger program of which the 
terrorist surveillance program was a part. As discussed earlier, the NSA 
viewed the three types of collections as a single program. The three types of 
collections were all authorized by the same Presidential order and 
administered by a single intelligence agency. Moreover, all three collections 
were known in the Intelligence Community by the same Top 
Secret/Sensitive Compartmented Information program cover term, Stellar 
Wind. fP 9 - //STLW/ - /SI//OC/NF ) 


In addition, we believe that Gonzales’s testimon 


dispute between the Department and the White Hous 


nHUHiiiURZir 


I 

was incomplete and not accurate. (TS / / SI / /OC / - fl?F ) 

When Senator Schumer asked Gonzales at the February 2006 Senate 
hearing whether media accounts that Comey “expressed grave reservations 
about the NSA program” were true, Gonzales responded that there was no 
“serious disagreement about th^roemnmh^^hey^msiden^ia^onfmned.” 
there was a 

recounted in detail in Chanter Four of this report 


1 ^ 


The dispute involving™!'. 





was not resolved, and the March 11, 2004, 
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^residentia^utiiorizatior^ontinued to permit the activity! 

(TS / / STLW / / SI / / OC / NF) 


When we interviewed Gonzales, he told us that he was trying to be 
careful during his public testimony about discussing or characterizing a 
classified program with persons not read into the program, and that he used 
the term “serious disagreemen t’ to distinguish the disagreement regarding 

|from other disagreements regarding the 
program. Gonzales told us that he believed his statement that there was 
"no serious disagreement” was accurate because. 




| to be a point of "serious disagreement” between 
the Justice Department and the White Hou^yj^^^^||d^d^yjymmpared 
to the more serious disagreement related to 

Gonzales also told the OIGrihaUT|ywoulcyic^^^^^^^SSI^St’s 
hospital room solely overJJJJJ|^^^^^|^|^^^^mdo1hei^vidence 

discusse^i^hapter Pourtend^^confim^hat BBBB BBSMB^Sli 

■■■■■■was not the critical issue in the confrontation with 
Department officials at the hospital or that it precipitated the threat of mass 
resignations by senior Department and FBI officials. 

(TS/ / STLW/ /SI//OC/ NF -) 


Yet, even if one agrees th at 

was not a “serious disagreement” between the Department and the White 
House, Gonzales’s testimony is still problematic. When Senator Schumer 
pressed Gonzales on whether Department officials “expressed any 
reservations about the ultimate program,” Gonzales replied: “Senator, I 
want to be very careful here, because, of course, I'm here only testifying 
about what the President has confirmed. And with respect to what the 
President has confirmed, I believe - 1 do not believe that these DOJ officials 
that you’re identifying had concerns about this program.” 
(TG//3TLW//3I//OC/NF) 

We understand that it is possible to construct an argument that the 
Department officials did not have “reservations” or “c 


However, while such an argument at best might be considered technically 
accurate, it would still not account for key details that were omitted from 


' W6 While Gonzales may subjectively have believed the disagreement about this 
issue did not rise to the level of a s erious dispute, he was aware that Goldsmith and 
Addington shar ply disagreed aboutl 

|( T 5- / - /SI//NF) 
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Gonzales’s testimony that would be necessary for an accurate 
understanding of the situation^rh^Departmen1mlemd\Miad reservations 
and concerns about the^^^^^^^^HHHHflHHHIIIIi of the program, 



(Moreover, Gonzales himself contradicted this attempted 
construction by stating in a February 28, 2006, letter to Senator Specter 
that the terrorist surveillance progran^a^im^uhiorize^b^diePresident 
in October 2001, years before the 

Gonzales knew that Comey, 

Goldsmith, and other^^he Department had expressed “re servations” or 
"concerns” abou^l^B^l prior to the President’s decision tcH^^pp|||! 

(TS//STLW//SI/ /OC/NF ) 


[was more significant than 

the dispute about mmthe evidence is clear that Comey and others had 
strong and clearly idenhfie^concern^rcea^inehh^xtent of the President’s 
authority to conduct ^^^^^^g^CT^IIP^^^^y^SI These concerns had 
been communicated to the White House in several meetings over a period of 
months prior to and including March 2004, and the White House did not 

part of the program in response to 
these concerns. However, Gonzales’s testimony suggested that such 
concerns and reservations on the part of Justice Department officials never 
existed. To the contrary, the Department’s firm objections to this aspect o f 
the program were instrumental in bringing aboutl 
collection in “the program the President has confirmed.” 

(TS//STLW// SI/ /OC/N F } 



Following his July 24, 2007, testimony, Gonzales acknowledged in an 
unclassified August 1, 2007, letter to Senator Leahy that his use of the term 
“terrorist surveillance program” and his “shorthand reference to the 
‘program’ publicly ‘described by the President’ may have created confusion,” 
particularly for those familiar with the full range of NSA activities authorized 
by the President. Gonzales wrote that he was determined to address any 
impression that his testimony was misleading. In this letter, Gonzales 
attempted to describe what he had meant by the term “terrorist surveillance 
program,” stating that it covered one aspect of the NSA activities that the 
President had authorized. His letter also acknowledged the dispute 
concerned the legal basis for certain NSA activities that were regularly 
authorized in the same Presidential Authorization as the terrorist 
surveillance program. Gonzales also acknowledged that Comey had refused 
to certify a Presidential Authorization “because of concerns about the legal 
basis of certain of these NSA activities.” Yet, this follow-up letter, while 
providing more context about the issues than his July 2007 statements, did 
not completely address the misimpressions created by his testimony. 
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Gonzales still suggested in his August 1 letter that the only dispute between 



While we again acknowledge the difficulty of the situation Gonzales 
faced in testifying publicly about a highly classified and controversial 
program, we believe Gonzales could have done other things to provide 
clearer and more accurate testimony without divulging classified 
information. Similar to the import of his August 1 letter, and without 
providing operational details about these other activities, he could have 
clarified that pail of the dispute with the Department concerned the scope 
of what he called “the terrorist surveillance program,” while another part of 
the dispute concerned other “intelligence activities” that were either related 
to the terrorist surveillance program or, more accurately, a different aspect 
of the same NSA program. Gonzales also could have explained that different 
activities under the program raised different concerns within the 
Department because each set of activities rested upon different legal 
theories. 447 (S - / - /N - F) ■ 

Alternatively, Gonzales could have declined to discuss any aspect of 
the dispute at an open hearing. 448 Or, short of seeking a closed session, 
Gonzales could have sought White House approval to brief the Chairs and 
Ranking Members of the Senate and House Judiciary Committees about the 
program so that they would fully understand the nature of the NSA program 
and the classified issues surrounding the dispute. Instead, Gonzales gave 
public testimony that was confusing and inaccurate, and had the effect of 
misleading those who were not read into the program, as well as some who 
were. (U) 

Concerning Gonzales’s July 2007 testimony in particular, the 
questions Gonzales would be expected to answer were clearly foreseeable, 
especially in light of the disparities between his February 6, 2006, testimony 
and Comey’s May 15, 2007, testimony. In addition, Gonzales had been 
provided a letter by Senator Leahy referencing Comey’s testimony and 
advising Gonzales to be prepared to discuss the legal authorization for the 
“President’s warrantless electronic surveillance program in March and April 


447 


448 As noted, Gonzales provided closed-session testimony before HPSCI on 
July 19, 2007, in which he des cribed the March 2004 dispute between White House and 
Justice Department officials 
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2004.” Gonzales was therefore on notice that he would be expected to bring 
clarity- to the confusion that existed following Comey’s testimony. Rather 
than clarify these matters, we believe Gonzales further confused the issues 
through his testimony. (U) 

Finally, we considered whether Gonzales’s testimony constituted 
criminal false statements and concluded that his statements did not 
constitute a criminal violation of 18 U.S.C. § 1001. A person violates that 
statute by “knowingly and willfully” making a “materially false, fictitious, or 
fraudulent statement or representation^]” 18 U.S.C. § 1001(a)(2). We do 
not believe the evidence showed that Gonzales intended to mislead Congress 
or willfully make a false statement. Moreover, we do not believe a 
prosecutor could prove beyond a reasonable doubt that there was no 
interpretation of his words that could be viewed as literally true, even if his 
testimony was confusing and created misperceptions. 449 (U) 

In sum, we believe that while the evidence did not show that 
Gonzales’s statements constitute a criminal violation, or that he intended to 
mislead Congress, his testimony was confusing, not accurate, and had the 
effect of misleading those who were not knowledgeable about the program. 
His testimony also undermined his credibility on this important issue. As 
the Attorney General, we believe Gonzales should have taken more care to 
ensure that his testimony was as accurate as possible without revealing 
classified information, particularly given the significance of this matter and 
the fact that aspects of the dispute had been made public previously. (U) 


440 See United States v. Milton, 8 F.3d 39, 45 (D.C. Cir. 1993)(“defense of literal 
truth” applies to false statement prosecutions under 18 U.S.C. § 1001), cert, denied, 513 
U.S. 919 (1994). See also United States v. Hsia, 24 F. Supp. 2d 33 (D.D.C. 1998), in which 
the court stated, “A false statement is an essential element of a prosecution under 18 
U.S.C. § 1001, and if the statement at issue is literally true a defendant cannot be 
convicted of violating Section 1001.” Id. at 58; United States v. Hsia, 176 F.3d 517, 525 
(D.C. Cir. 1999)(reversing on other grounds). (U) 
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CHAPTER NINE 
CONCLUSIONS (U) 

Within weeks of the terrorist attacks of September 11, 2001, the 
National Security Agency (NSA) initiated a Top Secret, compartmented 
program to collect and analyze international and domestic telephone and 
e-mail communications and related data. The intent of the NSA program, 
which used the cover term Stellar Wind, was to function as an “early 
warning system” to detect and prevent future terrorist attacks within the 
United States. (TR// gTT 

The program was authorized by the President in a series of 
Presidential Authorizations that were issued at approximately 30 to 45 day 
intervals and certified as to form and legality by the Attorney General. The 
Presidential Authorizations stated that an extraordinary emergency existed 
permitting the use of electronic surveillance within the United States for 
counterterrorism purposes, without a court order, under specified 
circumstances. Under the program the NSA collected vast amounts of 
information through electronic surveillance and other intelligence-gathering 
techniques, including information concerning the telephone and e-mail 
communications of American citizens and other U.S. persons. Top Secret 
compartmented information derived from this collection was provided to, 
among other agencies, the FBI, which sent Secret-level, non-compartmented 
versions of the information to FBI field offices as investigative leads. 
f PS / / STLW - / / SI/ / PC / NF) 

The Stellar Wind program represented an extraordinary expansion of 
the NSA’s signals intelligence activity and a departure from the traditional 
restrictions on electronic surveillance imposed under the Foreign 
Intelligence Surveillance Act (FISA), Executive Order 12333, and other laws. 
Yet, the program was conducted with limited notification to Congress and 
without judicial oversight, even as the program continued for years after the 
September 11 attacks. (TS / / STLW - / / SI / / OC/ - NF f 

The White House tightly controlled who within the Justice 
Department could be read into the Stellar Wind program. In particular, we 
found that only three Department attorneys, including the Attorney General, 
were read into the program and only one attorney was assigned to assess 
the program’s legality in its first year and a half of operation. The limited 
number of Justice Department read-ins contrasted sharply with the 
hundreds of operational personnel who were read into the program at the 
FBI and other agencies involved with the program. 

(TS / / STLW/ /SI//OC/NF ) 
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I. Operation of the Program (U/ZTOtfO) 

Under the program, the NSA initially intercepted the content of 
international telephone and e-mail communications in cases where at least 
one of the communicants was reasonably believed to be associated with any 
international terrorist group. ^Thesecollectionsbe^^ 
of the Stellar Wind program. 



(TS / / STLW/ 7 SI / / O erf NF) 

The NSA also collected bulk telephony and e-mail meta data — 
communications signaling information showing contacts between and 
among telephone numbers and e-mail addresses, but not the contents of 
those communications. These collections became known as basket 2 ‘ 
(telephone meta data) and basket 3 (e-mail meta data) of the Stellar Wind 
program. ~ fT3 / / STfcW / / SI/ / O C / NF) - 

Under basket 2 collections 



These call detail records included the originating and terminating 
telephone number of each call, and the date, time^nc^hnnfinTy^ach call, 
but not the content of the call. The NSA collectedmUII 1 


“pairs” 



-• (T -S/ /B - TLW/ /3I//0C/NF ) 


ived 



r 5Q E-mail meta data included only 

the “to,” “from,” “cc,” “bcc,” and other addressing-type information, but 
similar to call detail records did not include the subject line or the message 
contents. - (TS/ f STLW / / SI/ / PC / NF) 

NSA analysts accessed baskets 2 and 3 for analytical purposes with 
specific telephone numbers or e-mail addresses that satisfied the standard 
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for querying the data as described in the Presidential Authorizations. A 
small amount of the collected content and meta data was analyzed by the 
NSA, working with other members of the Intelligence Community, to 
generate intelligence reports about suspected terrorists and individuals 
possibly associated with them. Many of these reports were disseminated, or 
“tipped,” to the FBHo^urther dissemination as leads to FBI fieldofficeaAs 
of March 2006, SSHSE individual U.S. telephone numbers 
e-mail addresses had been tipped to the FBI, the vast majority of which were 
disseminated to FBI field offices for investigation or other action. The 
results of these investigations were uploaded into FBI databases. 

(T - S /-/ - S - ThW/ /SI/ - / Qe / K - F)— 

The Justice Department had two primary roles in the Stellar Wind 
program. First, the Attorney General was required to certify each 
Presidential Authorization as to form and legality — in effect, to give the 
Department’s assurance that the activities the President was authorizing 
the NSA to conduct were legal. In carrying out this responsibility, the 
Attorney General was advised by the Department’s Office of Legal Counsel 
(OLC). As we described in this report and discuss in the next section, we 
found that during the early phase of the Stellar Wind program the 
Department lacked sufficient attorney resources to be applied to the legal 
review of the program and, due in significant part to the White House’s 
extremely close hold over the program, was not able to coordinate its legal 
review of the program with the NSA. - (TS / / STLW / / 01 / / OC/ NF) r 


The Department’s other primary role in Stellar Wind was as a member 
of the Intelligence Community. The FBI was one of two main customers of 
the intelligence produced under the program (the other being the CIA). 
Working with the NSA, a small team of FBI personnel converted the NSA’s 
Top Secret Stellar Wind intelligence reports into leads that 
disseminated at the Secret level, under an FBI program called ^ 

to FBI field offices for appropriate action. As detailed in Chapter Six and 
discussed below, we concluded that although the information produced 
under the Stellar Wind program had value in some counterterrorism 
investigations, it played a limited role in the FBI’s overall counterterrorism 


efforts. 



II. Office of Legal Counsel’s Analysis of the Stellar Wind Program 
4 TR // gT //NF) 

As described in Chapters Three, Four, and Five of this report, the 
Justice Department advised the Executive Branch, and in particular the 
President, as to the legality of the Stellar Wind program. The Department’s 
view of the legal support for the activities conducted under the program 
changed over time as more attorneys were read into the program. These 
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changes occurred in three phases. In the first phase of the program 
(September 2001 through May 2003), the legality of the program was 
founded on an analysis developed by John Yoo, a Deputy Assistant Attorney 
General in OLC. In the second phase (May 2003 through May 2004), the 
program’s legal rationale underwent significant review and revision by OLC 
Assistant Attorney General Jack Goldsmith and Associate Deputy Attorney 
General Patrick Philbin. In the third and final phase (July 2004 through 
January 2007), based in part upon the legal concerns raised by the 
Department, the entire program was moved from presidential authority to 
statutory authority under FISA, with oversight by the FISA Court. 

ITS / /S1LU/7/SI//OC/NF) 

In Chapters Three and Four, we examined the Department’s early role 
in assessing the legality of the Stellar Wind program. The Justice 
Department’s access to the program was controlled by the White House, and 
former White House Counsel and Attorney General Alberto Gonzales told the 
OIG that the President decided whether non-operational personnel, 
including Department lawyers, could be read into the program. Department 
and FBI officials told us that obtaining approval to read in Department 
officials and FISA Court judges involved justifying the requests to Counsel 
to the Vice President David Addington and White House Counsel Gonzales, 
who effectively acted as gatekeepers to the read-in process for 
non-operational officials. In contrast, according to the NSA, operational 
personnel at the NSA, CIA, and the FBI were read into the program on the 
authority of the NSA Director, who at some point delegated this authority to 
the Stellar Wind Program Manager. ( TS / / SI / - / - N - F j- 

We believe the White House’s policy of limiting access to the program 
for non-operational personnel was applied at the Department of Justice in 
an unnecessarily restrictive manner prior to March 2004, and was 
detrimental to the Department’s role in the operation of the program from 
its inception through that period. We also believe that Attorney General 
Ashcroft, as head of the Department during this time, was responsible for 
seeking to ensure that the Department had adequate attorney resources to 
conduct a thorough and accurate review of the legality of the program. We 
believe that the circumstances as they existed as early as 2001 and 2002 
called for additional Department resources to be applied to the legal review 
of the program. As noted in Chapter Three, Ashcroft requested to have his 
Chief of Staff and Deputy Attorney General Larry Thompson read into the 
program, but the White House did not approve this request. However, 
because Ashcroft did not agree to be interviewed by the OIG for this 
investigation, we were unable to determine the full extent of his efforts to 
press the White House to read in additional Department officials between 
the program’s inception in October 2001 and the critical events of March 
2004. (TS//SI//NF) 
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Although we could not determine exactly why Yoo remained the only 
Department attorney assigned to assess the program’s legality from 2001 
until his departure in May 2003, we believe that this practice represented 
an extraordinary and inappropriate departure from OLC’s traditional review 
and oversight procedures and resulted in significant harm to the 
Department’s role in the program. (TS//SI//NF) 

In the earliest phase of the program, Yoo advised Attorney General 
Ashcroft and the White House that the collection activities under Stellar 
Wind were a lawful exercise of the President’s inherent authorities as 
Commander-in-Chief under Article II of the Constitution, subject only to the 
Fourth Amendment’s reasonableness standard. In reaching this 
conclusion, Yoo dismissed as constitutionally incompatible with the 
President’s Article II authority the FISA statute’s provision that FISA was to 
be the “exclusive means” for conducting electronic surveillance in the United 
States for foreign intelligence purposes, and he concluded that these 
statutory provisions should be read to avoid conflicts with the President’s 
constitutional Commander-in-Chief authority. (TS/ / STLW / / - SI/ ' /QC/NF ) 

As noted above, during the first year and a half of the Stellar Wind 
program only three Department attorneys were read into the program - Yoo, 
Attorney General Ashcroft, and James Baker, Counsel in the Office of 
Intelligence Policy and Review. Jay Bybee, the OLC Assistant Attorney 
General and Yoo’s direct supervisor, was not read into the program and was 
unaware that Yoo was providing advice on the legal basis to support the 
program. Thus, Yoo was providing legal opinions on this unprecedented 
expansion of the NSA’s surveillance authority without review by his OLC 
supervisor or any other Department attorney. Rather, Yoo worked alone on 
this project, and produced two major opinions supporting the legality of the 
program. (TS / / STLW/ / SI/ / QC/ NF) 

When additional attorneys were read into the program in 2003, they 
provided a fresh review of Yoo’s legal memoranda. Patrick Philbin, an 
Associate Deputy Attorney General, and later Jack Goldsmith, Bybee’s 
replacement as the Assistant Attorney General for OLC, concluded that 
Yoo’s analysis was seriously flawed, both factually and legally. Goldsmith 
an^Philbir^onclude^ha^foo^^nalysi^undamentally mischaracterized 

failing to address the fact 
that the NSA was collectin^m^^^|^m|||| and also failing to assess 
the legality of this activity as it was carried out by the NSA. Goldsmith and 
Philbin also pointed to Yoo’s assertion that Congress had not sought to 
restrict presidential authority to conduct warrantless searches in the 
national security area, and criticized Yoo’s omission from his analysis of a 
FISA provision (50 U.S.C. § 1811) that addressed the President’s authority 
to conduct electronic surveillance during wartime. They further noted that 
Yoo based his assessment of the program’s legality on an extremely 
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aggressive view of the law that revolved around the Constitutional primacy 
of the President's Article II Commander-in-Chief powers, and he may have 
done so based on a faulty understanding of key elements of the program. 



As described in Chapter Four, Goldsmith and Philbin’s reassessment 
of the legality of Stellar Wind began after Yoo left the Department in May 

2003, and culminated in a 108-page legal memorandum issued on May 6, 

2004. That memorandum superseded Yoo’s earlier Stellar Wind opinions 
and premised the legality of the program’s electronic surveillance activities 
on statutory rather than Article II constitutional grounds. 451 As a 
consequence of this new legal rationale, Department officials concluded that 
the PresidenF^uthori^h^conduc^lectoni^urveillanc^o^h^nermMn 
wartime 


Department’^dvic^^i^WhiteHousethathiescope of collection under 


the program 


was legally problematic 


led to a contentious dispute in March 2004 (discussed below in Section III). 


We agree with many of the criticisms offered by Department officials 
regarding the practice of allowing a single Department attorney to develop 
the legal justification for such a complex and contentious program without 
critical review both within the Department and by the NSA. These officials 
told us that errors in Yoo’s legal memoranda may have been identified and 
corrected if the NSA had been allowed to review his work. They also 
stressed the importance of adhering to OLC’s traditional practice of peer 
review of all OLC memoranda and the need for the OLC Assistant Attorney 
General, as a Senate-confirmed official, to review and approve all such 
opinions. (TS//SI//NF) 


These officials also stated that such review and oversight measures 
are especially important with regard to legal opinions on classified matters 
that are not subjected to outside scrutiny. We agree with these officials’ 
comments and note that because programs like Stellar Wind are not subject 
to the usual external checks and balances on Executive authority, OLC’s 
advisory role is particularly critical to the Executive’s understanding of 
potential statutory and Constitutional constraints on its actions. 
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We did not agree with Gonzales’s view that it was necessary for 
national security reasons to limit the number of Department read-ins to 
those “who were absolutely essential,” as distinguished from the numerous 
operational read-ins who were necessary to the technical implementation of 
the program. First, the program was as legally challenging as it was 
technically complex. Just as a sufficient number of operational personnel 
were read into the program to assure its proper technical implementation, 
we believe that as many attorneys as necessary should have been read in to 
assure the soundness of the program’s legal foundation. This was not done 
during at least the first 20 months of the program. -f FS - / /SI/ /NF) 

Second, we do not believe that reading in a few additional Department 
attorneys during the initial phase of thyorogranmvould have jeopardized 
national security, especially given the^m^j||operational personnel 
who were cleared into the program during the same period. 452 In fact, the 
highly classified nature of the program, rather than constituting an 
argument for limiting the OLC read-ins to a single attorney, made the need 
for careful analysis and review within the Department and by the NSA more 
compelling. (T9//SI//NF) — 

We also found that the expansion of legal thinking and breadth of 
expertise from reading in additional Department attorneys over time 
eventually produced more factually accurate and legally comprehensive 
analyses concerning the program. Increased attorney read-ins also was an 
important factor in grounding the program on firmer legal footing under 
FISA. The transition of the program from presidential authority to statutory 
authority under FISA with judicial oversight was made possible through the 
collective work of the attorneys who finally were read into the program 
beginning in 2004. The applications to the FISA Court to effectuate this 
transition were produced by Department attorneys, working with both legal 
and technical personnel at the NSA, further reinforcing our view that such 
coordinated efforts are more likely to produce well-considered legal 
strategies and analysis. -f TS / / SI/ / NF) - 

In addition, as discussed in Chapters Six and Seven, the increase in 
the number of attorneys read into the program beginning in 2004 helped the 
Department to more efficiently “scrub” Stellar Wind-derived information in 
FISA applications and improve the handling of Stellar Wind-related 
discovery issues in international terrorism prosecutions, 
tr s/ /0TLW// S T/ /nr/m) , 


45i By the end of 2003, only Yoo, Ashcroft^ake^^hnbin^an^Goldsmithjia^beer^ 

nartment. 
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III. Hospital Visit and White House Recertification of the Program 

(U) 

In Chapter Four, we describe how the Department’s reassessment of 
Yoo’s legal analysis led Deputy Attorney General James Comey, who was 
exercising the powers of the Attorney General while Ashcroft was 
hospitalized in March 2004, to conclude that he could not certify the legality 
of the Stellar Wind program. In response, the President sent Gonzales and 
Chief of Staff Andrew Card to visit Ashcroft in the hospital to seek his 
certification of the program, an action Ashcroft refused to take. We believe 
that the way the White House handled its dispute with the Department 
about the program - particularly in dispatching Gonzales and Card to 
Ashcroft’s hospital room in an attempt to override Comey’s decision - was 
troubling, (T3//3I//WF J 


As detailed in Chapter Four, by March 2004 when the Presidential 
Authorization in effect at that time was set to expire, Goldsmith had already 
notified the White House several months earlier about the Department’s 
doubts concerning the legality of aspects of the Stellar Wind p rogra m. He 



t 9TLW//0I//QC/NF) 


When Attorney General Ashcroft was hospitalized and unable to fulfill 
his duties, Deputy Attorney General Comey assumed the Attorney General’s 
responsibilities. Before the Presidential Authorization was set to expire on 
March 11, 2004, Comey made clear to senior White House officials, 
including Vice President Cheney and White House Counsel Gonzales, that 
the Justice Department could not certify the program as legal. The White 
House disagreed with the Justice Department’s position, and on March 10, 
2004, convened a meeting of eight congressional leaders to brief them on 
the Justice Department’s decision not to recertify the program and on the 
need to continue the program. The White House did not ask Comey or 
anyone from the Department to participate in this briefing, nor did it notify 
any Department officials that the briefing had been convened. 

(TS//8I//NF -)- 


Following this congressional briefing, at the direction of President 
Bush, Gonzales and White House Chief of Staff Andrew Card went to the 
hospital to seek Attorney General Ashcroft’s certification of the 
Authorization. Again, the White House did not notify any Department 
officials, including Comey, the ranking Department official at the time, that 
it planned to take this action. Gonzales’s and Card’s attempt to persuade 
Attorney General Ashcroft, who was in the intensive care unit recovering 
from surgery and according to witnesses appeared heavily medicated, to 
certify the program over Comey’s opposition was unsuccessful. Ashcroft 
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told Gonzales and Card from his hospital bed that he supported the 
Department’s revised legal position, but that in any event he was not the 
Attorney General at the time - Comey was. 453 (TS//SI//NF) 

On March 11, the following day, Gonzales certified the Presidential 
Authorization as to form and legality. (TS/ /SI//NF) 

We agree with Director Mueller’s observation that the White House’s 
failure to have Justice Department representation at the congressional 
briefing and the attempt to persuade Ashcroft to recertify the Authorization 
without going through Comey “gave the strong perception that the [White 
House] was trying to do an end run around the Acting [Attorney General] 
whom they knew to have serious concerns as to the legality of portions of 
the program.” (TS//SI//NF) - 

After Mueller, Comey, and other senior Department and FBI officials 
made known their intent to resign, the President directed that the issue be 
resolved, and the program was modified to address the Department’s legal 
concerns. Because we were unable to interview key White House officials, 
we could not determine for certain what caused the White House to change 
its position and modify the program, although we believe the prospect of 
mass resignations at the Department and the FBI was a significant factor in 
this decision. (T3//3I//NP) 

We reached several conclusions based on our review of the 
Department’s role in the legal analysis of this program and the events 
surrounding the dispute between the Department and the White House. 
First, legal opinions supporting complex national security programs - 
especially classified programs that press the bounds of established law - 
should be collaborative products supported by sufficient legal and technical 
expertise and resources at the Department, working in concert with other 
participating agencies, with the goal of providing the Executive Branch the 
most informed and accurate legal advice. By limiting access to this program 
as it did, the White House undermined the Department’s ability to perform 
its critical legal function. - {TS / / SI / / NF) 


453 Gonzales stated that even if he knew that Ashcroft was aware Comey opposed 
recertifying the program, Gonzales would still have wanted to speak with Ashcroft because 
he believed Ashcroft still retained the authority to certify the program. Gonzales testified 
before the Senate Judiciary Committee in July 2007 that although there was concern over 
Ashcroft’s condition, "We would not have sought nor did we intend to get any approval from 
General Ashcroft if in fact he wasn't fully competent to make that decision.” Gonzales also 
testified, “There’s no governing legal principle that says that Mr. Ashcroft [. . .] If he 
decided he felt better, could decide, ‘I’m feeling better and I can make this decision, and I’m 
going to make this decision.’” (U) 
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Second, we believe that if the OLC’s traditional peer review and 
supervisory procedures had been adhered to at the outset, the prospect that 
aspects of the program would have rested on a questionable legal 
foundation for over 2 years would have been greatly mitigated. 

Third, we believe that the Department and FBI officials who resisted 
the pressure to recertify the Stellar Wind program because of their belief 
that aspects of the program were not legally supportable acted courageously 
and at significant professional risk. We believe that this action by 
Department and FBI officials - particularly Ashcroft, Comey, Mueller, 
Goldsmith, Philbin, and Counsel for Intelligence Policy James Baker - was 
in accord with the highest professional standards of the Justice 
Department. 

We recommend that when the Department of Justice is involved with 
such programs in tire future, the Attorney General should carefully assess 
whether the Department has been given adequate resources to carry out its 
vital function as legal advisor to the President and should aggressively seek 
additional resources if they are found to be insufficient. We also believe that 
the White House should allow the Department a sufficient number of 
read-ins when requested, consistent with national security considerations, 
to ensure that such sensitive programs receive a full and careful legal 
review. (U) 


IV. Transition of Program to FISA Authority 

(TS//QTLW//SI/ /QC/NF) 

We also examined the transition of the Stellar Wind program’s 
collection activities from presidential authority to FISA authority. We 
believe there were strong considerations that favored attempting to 
transition the program to FISA sooner than actually happened, especially as 
the program became less a temporary response to the September 1 1 attacks 
and more a permanent surveillance tool. ~fPS f f SThW / /SI//OC/NF) 

Chief among these considerations was the Stellar Wind program’s 
substantial effect on privacy interests of U.S. persons. Under Stellar Wind, 
the government engaged in an unprecedented collection of information 
concerning U.S. persons. The President authorized the NSA to intercept, 
without judicial approval or oversight, the content of international 
communications involving many U.S. persons and the NSA collected 
massive amounts of non-content data about U.S. persons’ domestic and 
international telephone calls and e-mail communications. We believe that 
such broad surveillance and collection activities, particularly for a 
significant period of time, should be conducted pursuant to statute and 
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judicial oversight. We also believe that placing these activities under Court 
supervision provides an important measure of accountability for the 
government’s conduct that is less assured where the activities are both 
authorized and supervised by the Executive Branch alone. 

-( f 3/ /STLW/ /3I//OC/NF) 

The instability of the legal reasoning on which the program rested for 
several years and the substantial restrictions placed on FBI agents’ access 
to and use of program-derived information due to Stellar Wind’s highly 
classified status were additional reasons for transitioning Stellar Wind’s 
collection activities to FISA authority. We acknowledge that the transition 
would always have been an enormously complex and time-consuming effort 
that rested upon novel interpretations and uses of FISA that not all FISA 
Court judges would authorize. Nevertheless, the events described in this 
report demonstrate that a full transition to FISA authority was achievable 
and, in our judgment, should have been pursued earlier. 

(TO /-/ STEW/ / SI - //OC - / - NF ) 

V. Impact of Stellar Wind Information on FBI Counterterrorism 

Efforts (S//ME) 

As a user of Stellar Wind program information, the FBI disseminated 
leads or “tippers” to FBI field offices. These tippers primarily consisted of 
specific domestic telephone numbers and e-mail addresses that NSA 
analysts had determined through meta data analysis were connected to 
individuals involved with al Qaeda or affiliated groups. The tippers also 
included content of communications intercepted by the NSA based upon its 
determination that there was probable cause to believe that a party to the 
communication was al Qaeda or an affiliated grounjj'ran^ctober 2001 
through February 2006, the NSA provided the FbHU^H S tellar Wind 
tippers, the vast majority of which were domestic telephone numbers. 

The FBI’s chief objective during the earliest months of Stellar Wind’s 
operation was to expeditiously disseminate program information to FBI field 
offices for investigation, while protecting the NSA as the source of the 
information and the methods used to collect the information. The FBI 
assigned this task to a small group of personnel from the Telephone 
Analysis Unit (TAU) at FBI Headquarters. This group developed a 
straightforward process to receive the Top Secret, compartmented Stellar 
Wind reports from the NSA, reproduce the information in a 
non-compartmented. Secret-level format, and disseminate the information 
in Electronic Comm unications, or ECs, to t he appropriate field offices for 
investigation. These ECs placed restrictions on how 
the information could be used, instructing field offices that the information 
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was “for lead purposes only” and could not be used for any legal or judicial 
purpose. f f S/fSTLW / / 01/ / 0 C / NF) 

The FBI’s participation in Stellar Wind evolved over time as the 
program became less a temporary response to the September 1 1 attacks 
and more a permanent surveillance capability. As Stellar Wind continued to 
be reauthorized, the FBI tried to improve the effectiveness of its 
participation in the program. Most significantly, in February 2003 a team of 
FBI personnel (Team 10) was assigned to work full-time at tire NSA to 
manage the FBI’s participation in the program. fTS / /SI / / NF ) 

Team 10’s chief responsibility was to disseminate Stellar Wind 
information to FBI field offices. However, over time Team 10 began to 
participate in Stellar Wind in other ways. For example, Team 10 submitted 
telephone numbers and e-mail addresses to the NSA for possible querying 
against the bulk meta data collected under the program, and Team 10 
regularly contributed to the NSA’s drafting process for Stellar Wind reports. 
Overall, we found that the decision to assign Team 10 to the NSA improved 
the FBI’s knowledge about Stellar Wind operations and gave the NSA better 
insight about how FBI field offices investigated Stellar Wind information. 
These benefits translated to improvement Stellar Wind report 
drafting process, and by extension, in leads. 


One of the other changes the FBI implemented to attempt to improve 
the process for handling Stellar Wind leads was to make the FBI’s 
Headquarters-based Communications Analysis Unit (CAU), instead of the 
field offices, responsible for issuing National Security Letters (NSL) to obtain 
subscriber information on tipped telephone numbers and e-mail addresses. 
This measure, initiated in July 2003, was intended to address agent 
concerns that the leads, which reproduced the information in a 
non-compartmented. Secret-level format, did not provide sufficient 
information to initiate national security investigations, a prerequisite under 
Justice Department investigative guidelines to issuing NSLs. Agents 
complained that the ECs suffered from vagueness about the source of the 
information being provided and lacked factual details about the individuals 
allegedly involved with al Qaeda and with whom the domestic numbers 
being disseminated possibly were in contact. (T S / / STLW/ /SI//OC/ NF) 


W^^^^^gthe CAU implemented this change by issuing NSLs 
from the^^^^m||control file, th e non-invest igative file created in 
September 2002 as a repository forJJ^J^^related communications 
between FBI Headquarters and field omces. Issuing NSLs from a control file 
instead of an investigative file was contrary to internal FBI policy. In 
November 2006, the FBI finally opened an investigative file for theHBII 
IBiflproiect. We believe the CAU and OGC officials involved in the decision 
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to issue NSLs from the control file conchidecHr^oocyaith that 

the FBI had sufficient predication either to connect th e jm|NSLs 
with existing preliminaty or full investigations of al Qaeda and affiliated 
groups or to open new preliminary or full investigations in compliance with 
Justice Department investigative guidelines. However, we concluded that. 
the F BI could have, and should have, opened an investigative file forHs§^Isll 
U^when the decision wa s first made to have FBI Headquarters instead of 
field offices issue NSLs for Jv^P^leads. rr8//& 'I LW//0I / 7OC/NF) 

We also tried to assess the general role of Stellar Wind information in 
FBI investigations and its value to the FBI’s overall counterterrorism efforts. 
Similar to the FBI, we had difficulty assessing the specific value of the 
program to the FBI’s counterterrorism activities. --( S - / - / - N - F ) 

The majority of Stellar Wind information the NSA provided the FBI 
related to domestic telephone numbers and e-mail addresses the NSA had 
identified through meta data analysis as having connections to al Qaeda or 
affiliated organizations. 


surorisingly, FBI agents and analysts with experience investigating 
leads told us that most leads were determined not to have any 
connection to terrorism. Thes^gents and analysts did not identify for us 
any specific cases where mileads helped the FBI identify previously 
unknown subjects involved in terrorism, although we recognize that FBI 
officials and agents other than those we interviewed may have had different 
experiences with Stellar Wind information. * (TS/ /STLW//SI// OC/NF) 

Two FBI statistical studies that attempted to assess the value of 
Stellar Wind meta data leads to FBI counterterrorism efforts did not reach 
explicit conclusions on the program’s usefulness. The first study found that 
1.2 percent of Stellar Wind leads made “significant” contributions. 454 The 
second study did not identify any examples of “significant” Stellar Wind 
contributions to FBI counterterrorism efforts. 455 The FBI OGC told us that 


434 As we described earlier in this chapter, the FBI considered a tipper “significant” 
if it led to any of three investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. 

433 As described earlier in this chapter, the FBI considered a tipper “significant” if it 
led to any of three investigative results: the identification of a terrorist, the deportation 
from the United States of a suspected terrorist, or the development of an asset that can 
report about the activities of terrorists. (T3/ /Nf ) 
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statements by senior FBI officials in congressional testimony that the Stellar 
Wind program had value were based in part on the results of the first study, 
which found that 1.2 percent of the Stellar Wind leads made significant 
contributions to FBI cases. (TS//STLW//SI//OC/NF) 

^^ER^gents we interviewed generally were supportive of Stellar Wind 
calling the information “one tool of many” in the FBFs 
anti-terrorism efforts that “could help move cases forward” by, for example, 
confirming a subject’s contacts with individuals involved in terrorism or 
identifying additional terrorist contacts. However, FBI agents and analysts 
also told us that the Stellar Wind information disseminated to FBI field 
offices could also be frustrating because it often lacked details about the 
foreign individuals allegedly involved in terrorism with whom domestic 
telephone numbersande-mail addresses were in contact. Some agents also 
believed that thejj||||||^^ failed to adequately prioritize leads sent 

to FBI field offices. (TS/ / STLW - / / SI / /OC - /NF ) 

FBI Director Mueller told us that he believes the Stellar Wind program 
was useful and that the FBI must follow every lead it receives in order to 
prevent future terrorist attacks. He stated that to the extent such 
information can be gathered and used legally it must be exploited, and that 
he “would not dismiss the potency of a program based on the percentage of 
hits.” Other witnesses shared this view that an intelligence program’s value 
cannot be assessed by statistical measures alone. General Hayden said that 
the value of the program may lie in its ability to help the Intelligence 
Community determine that the terrorist threat embedded within the country 
is not as great as once feared. Some witnesses also believed that the value 
of the program should not depend on documented “success stories,” but 
rather on maintaining an intelligence capability to detect potential terrorist 
activity in the future. Several witnesses suggested that the program 
provides an “early warning system” to allow the Intelligence Community to 
detect potential terrorist attacks, even if the system has not specifically 
uncovered evidence of preparations for such an attack. 

(TS / / STLW/ /SI//OC/NF ) 

As part of our analysis, we sought to look beyond these comments of 
general support for Stellar Wind to specific, concrete examples of the 
program’s contributions that illustrated the role Stellar Wind information 
either has or could play in the FBI’s counterterrorism efforts. We examined 
five cases frequently cited in documents we reviewed and during our 
interviews as examples of Stellar Wind’s positive contributions to the FBI's 
counterterrorism efforts. The evidence indicated that Stellar Wind 
information had value in some of these investigations by causing the FBI co 
take action that led to useful investigative results. In other cases the 
connection between the Stellar Wind information and the FBI’s investigative 
actions was more difficult to discern. (TS / / STLW / / SI //PC /NF) 
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In the end, we found it difficult to assess or quantify the overall 
effectiveness of the Stellar Wind program to the FBI’s counterterrorism 
activities. However, based on the interviews conducted and documents 
reviewed, we concluded that although Stellar Wind information had value in 
some counterterrorism investigations, it generally played a limited role in 
the FBI’s overall counterterrorism efforts. 

It is also important to note that a significant consequence of the NSA 
program and the FBI’s approach to assigning leads for program information 
was that FBI field offices conducted many threat assessments on individuals 
located in the United States, including U.S. persons, that typically were 
determined not to have any nexus to terrorism or represent a threat to 
national security. As a result, the FBI collected and retained a significant 
amount of personal information about the users of tipped telephone 
numbers and e-mail addresses, such as names and home addresses, places 
of employment, foreign travel, and the identity of family members. The 
results of these threat assessments and the information collected generally 
were reported in communications to FBI Headquarters and uploaded into 
FBI databases . — (TS/ - / - QTLW / /SI//0G/ NF) 



3I’s collection of information in this manneiffi^mgoing under 
project, the successor FBI project tofl^^HHnHMiich 
disseminates to FBI field offices lead information the NSA derives from bulk 
telephonyande-mailmeta data now collected under FISA authority. Like 

project requires FBI field offices to conduct threat 
assessments on telephone numbers and e-mail addresses identified through 
the NSA’s analytical process that the FBI is not already aware of, including 
telephone numbers and e-mail addresses one or two steps removed from 
direct contacts with individuals involved in terrorism. To the extent the 
leads derived from the FISA-authorized activities generate results similar to 
those under Stellar Wind, the FBI threat assessments will continue to result 
in the collection and retention of a significant amount of personal 
information about individuals in the United States, including U.S. persons, 
who do not have a nexus to terrorism or represent a threat to national 
security. f FB//STLW//SI//OC/NF) - 

We recommend that, as part of the [j^^SESB!lli|p ro J ec ^ Justice 
Department’s National Security Division (NSD), working with the FBI, 
should collect information about the quantity of telephone numbers and 
e-mail addresses disseminated to FBI field offices that are assigned as 
Action leads and that require offices to conduct threat assessments. The 
information compiled by the Justice Department should include whether 
individuals identified in threat assessments are U.S. or non-U. S. persons 
and whether the threat assessments led to the opening of preliminary or full 
national security investigations. With respect to threat assessments that 
conclude that users of tipped telephone numbers or e-mail addresses are 
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No Justice Department attorneys with terrorism prosecution 
responsibilities were read into the Stellar Wind program until mid-2004, 
and as a result the Department continued to lack the advice of attorneys 
who were best equipped to identify and examine the discovery issues in 
connection with dotynna^mSincethat tim^heDepartment has taken 
steps to respond^^^^^^^H|H^^^^| to^^^H discovery motions 


These responses involve the use of the Classified Information 
Procedures Act, 18 U.S.C. App. 3, to file ex parte in camera pleadings with 
federal court s to describe anv potentially resoonsive Stellar Wind-derived 



we recommend that the 
Department assess its discovery obligations regarding Stellar Wind-derived 
information in international terrorism prosecutions. We also recommend 
that the Department carefully consider whether it must re-examine past 
cases to see whether potentially discoverable but undisclosed Rule 16 or 
Brady material was collected by the NSA under the program, and take 
appropriate steps to ensure that it has complied with its discovery 
obligations in such cases. We also recommend that the Department, in 
coordination with the NSA, implement a procedure to identify Stellar 
Wind-derived information that may be associated with international 
terrorism cases currently pending or likely to be brought in the future and 
evaluate whether such information should be disclosed in light of the 
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government’s discovery obligations under Rule 16 and Brady. 

(TS/ / STLW / / 01/ / OC/ WF ) 

In addition, we examined the issue of the Department’s use of Stellar 
Wind-derived information in FISA applications. We believe it was 
foreseeable that some Stellar Wind-derived information would be contained 
in the FISA applications filed by the Department’s Office of Intelligence 
Policy and Review (OIPR). OIPR Counsel Baker believed, and we agree, that 
it would have been detrimental to this relationship if the Court learned that 
information from Stellar Wind was included in FISA applications without the 
Court being told so in advance. As discussed in Chapter Three, White 
House officials initially rejected the idea of reading in members of the FISA 
Court, but after Department officials continued to press the issue, 
ultimately in January 2003 agreed to read in a single judge in January 2002 
(Presiding Judge Lamberth, followed by Presiding Judge Kollar-Kotelly in 
May 2002). - (TS / f STLW / / SI/ / OC/ NF) 

The “scrubbing” procedures imposed by the Court and implemented 
by Baker to account for Stellar Wind-derived information in international 
terrorism FISA applications created concerns among some OIPR attorneys 
about the unexplained changes being made to their FISA applications. 

These scrubbing procedures also substantially altered the assignment of 
cases to FISA Court judges for nearly 3 years. We concluded that once 
Stellar Wind began to affect the functioning of the FISA process shortly after 
the program’s inception, the number of OIPR staff and FISA Court judges 
read into Stellar Wind should have increased. Instead, read-ins were 
limited to a single OIPR official for over two years and to the Presiding Judge 
of the FISA Court for a period of four years. (TS / / STLW / / SI - / / OC/NF ) 

The Justice Department, together with the FBI and the NSA, today 
continues to apply scrubbing procedures to international terrorism FISA 
applications. Since January 2006, all members of the Court have been 
briefed on the Stellar Wind program and all of the judges handle 
applications that involve Stellar Wind-derived information in FISA 
applications. While we found that the government has expended 
considerable resources to comply with the scrubbing procedures required by 
the FISA Court since February 2002, we did not find any instances of the 
government being unable to obtain FISA surveillance coverage on a target 
because of this requirement. (TS / / STI W/ / ST /./ OC./..N..E) 

VII. Gonzales’s Statements (U) 

As part of this review, the OIG examined whether Attorney General 
Gonzales made false or misleading statements to Congress related to the 
Stellar Wind program. We concluded that Gonzales’s testimony did not 
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constitute a false statement and that he did not intend to mislead Congress. 
However, we concluded that his testimony in several respects was 
confusing, not accurate, and had the effect of misleading those who were 
not knowledgeable about the program. (8/ /NF) 

Aspects of the Stellar Wind program were first disclosed publicly in a 
series of articles in The New York Times in December 2005. In response, 
the President publicly confirmed a portion of the program - which he called 
the terrorist surveillance program - describing it as the interception of the 
content of international communications of people reasonably believed to 
have links to al Qaeda and related organizations (basket 1). Subsequently, 
Attorney General Gonzales was questioned about NSA surveillance activities 
in two hearings before the Senate Judiciary Committee in February 2006 
and July 2007. ( TS//3TLW/ - /0I//QC/NF ) 


Through media accounts and former Deputy Attorney General 
Comey’s Senate Judiciary Committee testimony in May 2007, it was publicly 
revealed that the Department and the White House had a major 
disagreement related to the program in March 2004. As discussed in 
Chapter Four, this dispute - which resulted in the visit to Attorney General 
Ashcroft’s hospital room by Gonzales and Card and brought several senior 
Department and FBI officials t^h^nnl^^^signationaftertheWhite 



( TS//STLW// S I//OC/NF ) 


In his testimony before the Senate Judiciary Committee, Gonzales 
stated that the dispute at issue between the Department and the White 
House did not relate to the “Terrorist Surveillance Program” that the 
President had confirmed, but rather pertained to other intelligence 
activities. We believe this testimony created the misimpression that the 
dispute concerned activities entirely unrelated to the terrorist surveillance 
program, which was not accurate. In addition, we believe Gonzales’s 
testimony that Department attorneys did not have "reservations” or 
“concerns” about the program the “President has confirmed” was incomplete 
and confusing because Gonzales did not accounlho^h^acMha^ie^ 
Department’s concerns were what led 

and that these concerns had been conveyed to the White House 
over a period of months prior to and including March 2004 when the issue 
was resolved. - (8/ / NF ) 


We recognize that Attorney General Gonzales was in the difficult 
position of testifying about a highly classified program in an open forum. 
However, we also believe that Gonzales, as a participant in the March 2004 
dispute between the White House and the Justice Department and, more 
importantly, as the nation’s chief law enforcement officer, had a duty to 
balance his obligation not to disclose classified information with the need 
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not to be misleading in his testimony about the events that nearly led to 
mass resignations of the most senior officials at the Justice Department and 
the FBI. Although we believe that Gonzales did not intend to mislead 
Congress, we believe his testimony was confusing, inaccurate, and had the 
effect of misleading those who were not knowledgeable about the program. 
(T3//3I//NF) 

VIII- Conclusion (U) 

From the inception of the Stellar Wind program in October 2001, vast 
amounts of information about telephone and e-mail communications were 
collected and stored in databases at the NSA. The NSAused this 
information to conduct analysis and disseminate reports to support the 
government’s counterterrorism efforts. We found that in the early years of 
the Stellar Wind program, the Department of Justice lacked tire necessary 
legal resources to cany out an adequate review of the legality of the 
program. The White House strictly controlled the Department’s access to 
the program. For the first year and a half of the program only 3 Department 
officials were read into Stellar Wind, and only 3 more officials had been read 
in by the end of 2003. Only a single Department attorney analyzed the legal 
basis for the program during its first year and a half of its operation. 
Beginning in mid-2003, after additional Department officials were read into 
the program, the Department determined that this attorney’s initial legal 
analysis was legally and factually flawed. (TS / /STLW/ / - SI/ / OG / NF) 

We believe that the strict controls over the Department’s access to the 
program undermined the role of the Justice Department in advising the 
President as to the legality of the program during its early phase of 
operation. The Department’s comprehensive reassessment of the program’s 
legality beginning in mid-2003 resulted in a contentious dispute with the 
White House that nearly led to the mass resignation of the Department’s 
senior leadership. In March 2004 the White House continued the program 
despite the Department’s conclusion that it found no legal support for 
aspects of the p rogram. In the face of the poten tial resignations, however, 
the White Housef^||||^^^|||||||in accord with the 
Department’s legal concerns. Eventually, the entire program was 
transitioned, in stages, to the authority , of the FISA statute. 

- (TS / / STLW/ / 31/ / OC/ NF ) 

Given the broad nature of the collection activities under the Stellar 
Wind program, the substantial amount of information the program collected 
related to U.S. persons, and the novel legal theories advanced to support the 
program, we believe that the Department should have more carefully and 
thoroughly reviewed the legality of the program, in accord with its normal 
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peer review and oversight practices, particularly during its first year and a 
half of operation. fFS / / OTLW/ / SI / / Q C / NF) 

We also concluded that the Department should have begun efforts to 
transition the Stellar Wind program to FISA authority earlier than March 
2004, when that process began, especially as Stellar Wind became less a 
temporary response to the September 1 1 attacks and more a permanent 
surveillance tool. We believe that such broad surveillance and collection 
activities conducted in the United States that impact U.S. persons, 
particularly when they extend for such a significant period of time, should 
be conducted pursuant to statute and be subjected to judicial oversight. 
Placing such activities under Court supervision, as now occurs, also 
provides an important measure of accountability for the government’s 
conduct that is less assured when the activities are authorized and 
supervised by the Executive Branch alone. (TS/ / STLW / /SI/ / OC / NF) 

Finally, we believe that the Department should carefully monitor the 
collection, use, and retention of the information that is now collected under 
FISA authority, given the expansive scope of the collection activities. The 
Department and other agencies should also continue to examine the value 
of collecting such information to the government’s ongoing counterterrorism 
efforts. (TS//SI//NP) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 


IN RE NATIONAL SECURITY AGENCY ) 

TELECOMMUNICATIONS RECORDS ) 

LITIGATION ) 

) 

This Document Relates to: ) 

) 

(1) All Actions Against the MCI and Verizon ) 

Defendants in the Master MCI and Verizon ) 

Consolidated Complaint, Dkt. 125; (2) Bready, ) 
et al. v. Verizon Maryland (06-063 13); (3) Chulsky ) 
et al. v. Cellco Partnership d/b/a Verizon ) 

Wireless (06-06570); and (4) Riordan, et al. v. ) 

Verizon Communications (06-3574) ) 

) 


MDLDkt.No. 06-1791-VRW 

CLASSIFIED DECLARATION 
OF LT. GEN. KEITH B. 
ALEXANDER, DIRECTOR, 
NATIONAL SECURITY 
AGENCY 

SUBMITTED IN CAMERA , 
EXPARTE 

Hon. Vaughn R. Walker 


(U) I, Lieutenant General Keith B. Alexander, do hereby state and declare as follows: 


I. (ID Introduction 


1 . (U) I am the Director of the National Security Agency (NSA), an intelligence 
agency within the Department of Defense. 1 am responsible for directing the NSA, overseeing 

t 

the operations undertaken to carry out its mission and, by specific charge of the President and the 
Director of National Intelligence, protecting NSA activities and intelligence sources and 
methods. I have been designated an original TOP SECRET classification authority under 
Executive Order No. 12958, 60 Fed. Reg. 19825 (1995), as amended on March 25, 2003, and 
Department of Defense Directive No. 5200, 1-R, Information Security Program Regulation, 32 
C.F.R. § 159a.l2 (2000). 

2. (U) The purpose of this declaration is to support an assertion of the military and 


state secrets privilege (hereafter “state secrets privilege”) by the Director of National Intelligence 
(DNI) as the head of the intelligence community, as well as the DNI’s assertion of a statutory 


privilege under the National Security Act. Specifically, in the course of my official duties, I 

Derived From: NSA/CSSM 1-52 
Dated: 20041123 

Declassify On: MR 
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have been advised of this litigation and the allegations in the various complaints in this action 
brought against the Verizon Defendants, including the MCI entities, 1 As described herein, 
various classified facts related to the Plaintiffs’ claims are subject to the DNI’s state secrets 
privilege assertion. The disclosure of this information, which relates to NSA intelligence 
information, activities, sources, and methods, reasonably could be expected to cause 
exceptionally grave damage to the national security of the United States. In addition, it is my 
judgment that sensitive state secrets are so central to the subject matter of the litigation that any 
attempt to proceed in the case risks the disclosure of the secrets described herein and 
exceptionally grave damage to the national security of the United States. Through this 
declaration, I also hereby invoke and assert the NSA’s statutory privilege set forth in section 6 of 
the National Security Agency Act of 1959, Public Law No. 86-36 (codified as a note to 50 USC. 
§ 402) (“NSA Act”), to protect the information related to NSA activities described below. The 
statements made herein are based on my personal knowledge of NSA activities and operations, 
and on information available to me as Director of the NSA. 

II. (U) Summary 

3. 4TS//Si^[^^^^ //TSP//QC/NF) This lawsuit implicates several highly 

classified and critically important NSA intelligence activities and, in particular, | 

| Although Plaintiffs wrongly claim that the NSA 
conducts a dragnet of surveillance of the content of millions of communications sent or received 
by people inside the United States, I 


1 (U) Any reference to “Verizon" in this declaration includes all Verizon Defendants in 
this matter. “Verizon” also specifically includes the MCI Defendants, which are now a part of 
Verizon, even though “MCI” may at times be referenced separately. 
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4. 1 1 I 'I ) X I'll | I In protection of information about these 

activities, including the following, is vital to the national security of the United States: (1) fl 

(2) any 

information concerning whether particular individuals such as the named Plaintiffs have been 
subject to any NS A intelligence activities; (3) program information about NSA intelligence 
activities, including facts demonstrating that the TSP was limited to al Qaeda-related 
international communications and was not a content surveillance dragnet; and (4) facts that 
would tend to confirm or deny the existence of the NSA’s meta data activities. Any disclosure or 
official confirmation of this information would have exceptionally grave consequences for the 
national security. Critical foreign intelligence sources and methods would be compromised, 
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and the ability 

of the United States tofl 

| would be severely damaged, 

5. (U) For these reasons, as set forth further below, the state secrets and statutory 
privilege assertions that the DNI and I are making should be upheld and the information 
described in this declaration should be protected from disclosure. I also believe that any further 
litigation of this case poses exceptionally grave risks to the national security. 

UT) Table of Contents 

6. fFS//Sl|^^^^^Pf VTSP//OC/NF) -To facilitate the Court’s review, this 
declaration is organized as follows: 


I. 

II. 


• Introduction 
Summary 

III. Classification of Declaration 

IV. Background Information 

A. The National Security Agency 

B, September 1 1 , 2001 and the Continuing al Qaeda Threat 
Information Protected by Privilege 

Description of Information Subject to Privilege and the Harm of Disclosure 

A. Information That May Tend to Confirm or Deny Whether Verizon/MCI 
Has Assisted the NSA with Any Alleged Intelligence Activities 


V. 

VI 



CLASSIFIED DECLARATION OF LT. GEN. KEITH B. ALEXANDER, 
DIRECTOR, NATIONAL SECURITY AGENCY, CASE NO. C-06-0672-VRW 


- TOP SECRET//COM1NT - 



7 T8P//QRCON/NQFORN//MR 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


Case4:08-cv-04373-JSW Document225 Filed05/05/14 Page5 of 49 

for public release May 5, 2014 


ii ii 1 1 111 i i n m i n BBBI 11 i i iin i n i in 1 1 i ii i m 



B. Information That May Tend to Confirm or Deny Whether or Not the Plaintiffs 
Have Been Subject to Any Alleged NSA Activities That May Be at Issue in This 
Matter 



C. Information Concerning NSA Activities, Sources, and Methods, and the Harm of 
Disclosure 

1 . Information Concerning Plaintiffs’ Allegations of Content Surveill ance 

2. Information Concerning Meta Data Activities 

3 . Information Demonstrating the Success of TSP and Meta Data Activities 

4. Information Concerning the FISC Orders 

VII. Risks of Allowing Litigation to Proceed 

VIII. Summary and Conclusion 

IH. (U) Classification of Declaration 

7. -fS) This declaration is classified TOP SECRET//COMINT^(| 

■VTSP//ORCON/NOFORN//MR pursuant to the standards in Executive Order No. 

* 

12958, as amended by Executive Order No. 13292. Under Executive Order No. 12958, 
information is classified “TOP SECRET” if unauthorized disclosure of the information 
reasonably could be expected to cause exceptionally grave damage to the national security of the 
United States; “SECRET” if unauthorized disclosure of the information reasonably could be 
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expected to cause serious damage to national security; and “CONFIDENTIAL” if unauthorized 
disclosure of the information reasonably could be expected to cause identifiable damage to 
national security. At the beginning of each paragraph of this declaration, the letter or letters in 
parentheses designate^) the degree of classification of the information the paragraph contains. 
When used for this purpose, the letters “U,” “C,” “S,” and “TS” indicate respectively that the 
information is either UNCLASSIFIED, or is classified CONFIDENTIAL, SECRET, or TOP 
SECRET. 2 

8. (S) Additionally, this declaration also contains Sensitive Compartmented 

Information (SCI), which is “information that not only is classified for national security reasons 
as Top Secret, Secret, or Confidential, but also is subject to special access and handling 
requirements because it involves or derives from particularly sensitive intelligence sources and 
methods.” 28 C.F.R. § 17.18(a). Because of the exceptional sensitivity and vulnerability of such 
information, these safeguards and access requirements exceed the access standards that are 
normally required for information of the same classification level. Specifically, this declaration 
references communications intelligence (COMINT), also referred to as special intelligence (SI), 
which is a subcategory of SCI. COMINT or SI identifies SCI that was derived from exploiting 
cryptographic systems or other protected sources by applying methods or techniques, or from 
intercepted foreign communications. 
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9. This declaration also contains information 

related to or derived from the Terrorist Surveillance Program (TSP), a controlled access signals 
intelligence program authorized by the President in response to the attacks of September 1 1 , 
2001 . Although the President publicly acknowledged the existence of the TSP in December 


2005, details about the program remain highly classified and strictly compartmented. 
Information pertaining to this program is denoted with the special marking “TSP” and requires 
more restrictive handling. | 



10. (S) In addition to the fact that classified information contained herein may not be 

revealed to any person without authorization pursuant to Executive Order 1 2958, as amended, 
this declaration contains information that may not be released to foreign governments, foreign 
nationals, or non-U .S. citizens without permission of the originator and in accordance with DN1 
policy. This information is labeled “NOpORN.” The “ORCON” designator means that the 
originator of the information controls to whom it is released. Finally, this document is marked 
Manual Review (“MR”) indicating that it is not subject to automatic declassification at any 
specific date. 
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IV. flfi Background Information 


A. (U) Background on The National Security Agency 

11. (U) The NSA was established by Presidential Directive in 1 952 as a separately 
organized agency within the Department of Defense. Under Executive Order 12333, § 1.12(b), 
as amended, theNSA’s cryptologic mission includes three functions: (1) to collect, process, and 
disseminate signals intelligence (SIGINT) information, of which COMINT is a significant 
subset, for (a) national foreign intelligence purposes, (b) counterintelligence purposes, and (c) 
the support of military operations; (2) to conduct information security activities; and (3) to 
conduct operations security training for the U.S. Government. 

1 2. ( T S // S I) Signals intelligence (SIGINT) consists of three subeategories: 

(1) communications intelligence (COMINT); (2) electronic intelligence (ELINT); and (3) foreign 
instrumentation signals intelligence (FISINT), Communications intelligence (COMINT) is 
defined as “all procedures and methods used in the interception of communications and the 
obtaining of information from such communications by other than the intended recipients.” 1 8 
U.S.C. § 798. COMINT includes information derived from the interception of foreign and 
international communications, such as voice, facsimile, and computer-to-computer information 
conveyed via a number of means | 

| Electronic intelligence (ELINT) is technical intelligence information derived from 
foreign non-communications electromagnetic radiations except atomic detonation or radioactive 
sources-in essence, radar systems affiliated with military weapons platforms (e.g., anti-ship) and 
civilian systems (e.g., shipboard and air traffic control radars). Foreign instrumentation signals 
intelligence (FISINT) is derived from non-U.S. aerospace surfaces and subsurface systems which 
may have either military or civilian applications. 
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13. (S) The NSA’s SIGINT responsibilities include establishing and operating an 
effective unified organization to conduct SIGINT activities set forth in Executive Order No. 
12333, § 1.12(b), as amended. In performing its SIGINT mission, NSA has developed a 
sophisticated -worldwide SIGINT collection network that acquires, among other things, foreign 
and international electronic communications and related information The technological 
infrastructure that supports the NSA’s foreign intelligence information collection network has 
taken years to develop at a cost of billions of dollars and untold human effort. It relies on 
sophisticated collection and processing technology. 

14. (U) There are two primary reasons for gathering and analyzing foreign 
intelligence information. The first, and most important, is to gain information required to direct 
U.S. resources as necessary to counter external threats. The second reason is to obtain 
information necessary to the formulation of U.S. foreign policy. Foreign intelligence 
information provided by the NSA is thus relevant to a wide range of important issues, including 
military order of battle; threat warnings and readiness; arms proliferation; international terrorism; 
and foreign aspects of international narcotics trafficking, 

1 5. -(S) The NSA’s ability to produce foreign intelligence information depends on its 
access to foreign and international electronic communications. Foreign intelligence produced by 
COMINT activities is an extremely important part of the overall foreign intelligence information 
available to the United States and is often unobtainable by other means. Public disclosure of 
either the capability to collect specific communications or the substance of the information 
derived from such collection itself can easily alert targets to the vulnerability of their 
communications. Disclosure of even a single communication holds the potential of revealing 
intelligence collection techniques that are applied against targets around the world. Once alerted, 
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targets can frustrate COMINT collection by using different or new encryption techniques, by 
disseminating disinformation, or by utilizing a different communications link. Such evasion 
techniques may inhibit access to the target's communications and therefore deny the United 
States access to information crucial to the defense of the United States both at home and abroad. 
COMINT is provided special statutory protection under 18 U.S.C. § 798, which makes it a crime 
to knowingly disclose to an unauthorized person classified information “concerning the 
communication intelligence activities of the United States or any foreign government.” 

B. (U) September 11, 2001 and the al Qaeda Threat. 

16. (U) On September 1 1 , 2001, the al Qaeda terrorist network launched a set of 

coordinated attacks along the East Coast of the United States. Four commercial jetliners, each 
carefully selected to be fully loaded with fuel for a transcontinental flight, were hijacked by al 
Qaeda operatives. Those operatives targeted the Nation’s financial center in New York with two 
of the jetliners, which they deliberately flew into the Twin Towers of the World Trade Center. 

Al Qaeda targeted the headquarters of the Nation’s Armed Forces, the Pentagon, with the third 
jetliner. Al Qaeda operatives were apparently headed toward Washington, D.C. with the fourth 
jetliner when passengers struggled with the hijackers and the plane crashed in Shanksville, 
Pennsylvania. The intended target of this fourth jetliner was most evidently the White House or 
the Capitol, strongly suggesting that al Qaeda’s intended mission was to strike a decapitation 
blow to the Government of the United States — to kill the President, the Vice President, or 
Members of Congress. The attacks of September 11 resulted in approximately 3,000 deaths — 
the highest single-day death toll from hostile foreign attacks in the Nation’s history. In addition, 
these attacks shut down air travel in the United States, disrupted the Nation’s financial markets 
and government operations, and caused billions of dollars of damage to the economy. 
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1 7. (U) On September 1 4, 2001 , the President declared a national emergency “by 
reason of the terrorist attacks at the World Trade Center, New York, New York, and the 
Pentagon, and the continuing and immediate threat of further attacks on the United States.” 
Proclamation No. 7463, 66 Fed. Reg. 48199 (Sept, 14, 2001). The United States also 
immediately began plans for a military response directed at al Qaeda's training grounds and 
haven in Afghanistan. On September 14, 2001, both Houses of Congress passed a Joint 
Resolution authorizing the President “to use all necessary and appropriate force against those 
nations, organizations, or persons he determines planned, authorized, committed, or aided the 
terrorist attacks” of September 11. Authorization for Use of Military Force, Pub, L. No, 107-40 
§ 21(a), 115 Stat, 224, 224 (Sept. 18, 2001) (“Cong. Auth ”), Congress also expressly 
acknowledged that the attacks rendered it "necessary and appropriate” for the United States to 
exercise its right “to protect United States citizens both at home and abroad,” and acknowledged 
in particular that “the President has authority under the Constitution to take action to deter and 
prevent acts of international terrorism against the United States.” Id. pmbl. 

1 8. (U) As the President made clear at the time, the attacks of September 1 1 “created 
a state of armed conflict” Military Order, § 1(a), 66 Fed, Reg. 57833, 57833 (Nov. 13, 2001). 
Indeed, shortly after the attacks, NATO took the unprecedented step of invoking article 5 of the 
North Atlantic Treaty, which provides that an “armed attack against one or more of [the parties] 
shall be considered an attack against them all.” North Atlantic Treaty, Apr. 4, 1949, art. 5, 63 
Stat 2241, 2244, 34 U.N.T.S. 243, 246. The President also determined that al Qaeda terrorists 
“possess both the capability and the intention to undertake further terrorist attacks against the 
United States that, if not detected and prevented, will cause mass deaths, mass injuries, and 
massive destruction of property, and may place at risk the continuity of the operations of the 
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United States Government,” and he concluded that “an extraordinary emergency exists for 
national defense purposes.” Military Order, § 1(c), (g), 66 Fed. Reg. at 57833-34. 

19. (U) As a result of the unprecedented attacks of September 1 1 , 2001 , the United 
States found itself immediately propelled into a worldwide war against a network of terrorist 
groups, centered on and affiliated with al Qaeda, that possesses the evolving capability and 
intention of inflicting further catastrophic attacks on the United States. That war is continuing 
today, at home as well as abroad. Moreover, the war against al Qaeda and its allies is a very 
different kind of war, against a very different enemy, than any other war or enemy the Nation has 
previously faced. Al Qaeda and its supporters operate not as a traditional nation-state but as a 
diffuse, decentralized global network of individuals, cells, and loosely associated, often disparate 
groups, that act sometimes in concert, sometimes independently, and sometimes in the United 
States, but always in secret — and their mission is to destroy lives and to disrupt a way of life 
through terrorist acts. Al Qaeda works in the shadows; secrecy is essential to al Qaeda’s success 
in plotting and executing its terrorist attacks. 

20. (TS//SI//NF) The In Camera Declaration of Michael McConnell, Director of 
National Intelligence, details the particular facets of the continuing al Qaeda threat and, thus, the 
exigent need for the NSA intelligence activities described here. The NSA activities are directed 
at that threat. 



Global telecommunications networks, especially the Internet, have developed in recent years into 
a loosely interconnected system — a network of networks — that is ideally suited for the secret 
communications needs of loosely affiliated terrorist cells. Hundreds of Internet service 
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providers, or “ISPs,” and other providers of communications services offer a wide variety of 
global communications options, often free of charge. 



22. (T S //S1) Our efforts against al Qaeda and its affiliates therefore present critical 

challenges for the Nation’s communications intelligence capabilities. First, in this new kind of 
war, more than in any other we have ever faced, communications intelligence is essential to our 
ability to identify the enemy and to detect and disrupt its plans for further attacks on the United 
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States. Communications intelligence often is the only means we have to leam the identities of 
particular individuals who are involved in terrorist activities and the existence of particular 
terrorist threats. Second, at the same time that communications intelligence is more important 
than ever, the decentralized, non-hierarchical nature of the enemy and their sophistication in 
exploiting the agility of modem telecommunications make successful communications 
intelligence more difficult than ever. It is against this backdrop that the risks presented by this 
litigation should be assessed, in particular the risks of disclosing particular NSA sources and 
methods implicated by the claims, | 


V. (TJI Information Protected bv Privilege 
23. (U) As set forth further below, the following categories of information are subject 

to the DNFs assertion of the state secrets privilege and statutory privilege under the National 
Security Act, as well as my assertion of the NSA privilege: 

A. (U) Information that may tend to confirm or deny whether 
Verizon/MCI has assisted the NSA with any alleged 
intelligence activities; and 

B. (U) Information that may tend to confirm or deny whether 
the Plaintiffs have been subject to any of the alleged NSA 
intelligence activities that may be at issue in this matter; 
and 

C. (U) Information concerning any NSA intelligence, 
activities, sources, or methods, including: 

(1) (U) Information concerning the scope and operation of 
the Terrorist Surveillance Program, including information 
that may be needed to demonstrate that the TSP was limited 
to one-end foreign al Qaeda communications and that the 
NSA does not otherwise engage in the content surveillance 
dragnet that the Plaintiffs allege; and 
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(2) (U) Information that would tend to confirm or deny 
whether the NS A collects large quantities of 
communication records information as Plaintiffs allege. 

VI. CUl Description of Information Subject to Privilege and the Harm of Disclosure 


A. (U) Information That May Tend to Confirm or Deny Whether 

Verizon/MCI Has Assisted the NSA with Any Alleged Intelligence 
Activities 
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Significantly, although Plaintiffs allege that MCI and Verizon have assisted 


the NSA with a massive, dragnet-type program involving the content surveillance of domestic 
and international communications made by millions of Americans, such allegations are false. 
The NSA does not conduct a dragnet of content surveillance of communications made to or from 
the United States as Plaintiffs allege. 



CLASSIFIED DECLARATION OF LT. GEN. KEITH B. ALEXANDER, 
DIRECTOR, NATIONAL SECURITY AGENCY, CASE NO. C-06-0672-VRW 





Case4:08-cv-04373-JSW Document225 Filed05/05/14 Pagel7of49 

Approved for public release May 5, 2014 


[[Page(s) Redacted]] 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 


Case4:08-cv-04373-JSW Document225 Filed05/05/14 Pagel8 of 49 

for public release May 5, 2014 


TOP SECRET//COMINT - 


I //TSP//ORCQN/N QPOR - N//M R- 


B. (U) Information That May Tend to Confirm or Deny Whether the Plaintiffs Have 
Been Subject to Any Alleged NSA Activities That May Be at Issue in This Matter 

47. (U) The second major category of information as to which I am supporting the 

DNI’s assertion of privilege, and asserting theNSA’s own statutory privilege, concerns 


information as to whether particular individuals, including the Plaintiffs in the lawsuits against 
Verizon, have been subject to alleged NSA intelligence activities. As set forth below, 


confirmation or denial of such information would cause exceptionally grave harm to national 
security. 


1 . 


■ S// S I//TSF//OG 44F) 



48. (TS//SI//TSP//OC/NF) The named Plaintiffs in this action — which are those 

listed in paragraphs 24-123 of the Master Consolidated Complaint Against MCI Defendants and 
Verizon Defendants, as well as those named in the complaints in th eBready, Riordan, and 
Chulsky actions — allege that the content of their telephone and Internet communications and 
information related to those communications have been and are being intercepted, disclosed. 


divulged, and/or used without judicial or other lawful authorization, The NSA does not engage 
in a program of “dragnet” surveillance that captures the contents of all domestic telephone or 
Internet communications as Plaintiffs allege, | 
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3. (U) Harm of Disclosure 


50. (TS//SI//TSP//OC/NF ) 




or deny whether any individual is subject to the surveillance activities described herein, because 
to do so would tend to reveal actual targets. For example, if the NSA were to confirm in this 
case and others that specific individuals are not targets of surveillance, but later refuse to 
comment (as it would have to) in a case involving an actual target, a person could easily deduce 
by comparing such responses that the person in the latter case is a target. The harm of revealing 
targets of foreign intelligence surveillance should be obvious. If an individual knows or suspects 
he is a target of U.S. intelligence activities, he would naturally tend to alter his behavior to take 
new precautions against surveillance. 




In addition, revealing 


who is not a target would indicate who has avoided surveillance and who may be a secure 
channel for communication. Such information could lead a person, secure in the knowledge that 
he is not under surveillance, to help a hostile foreign adversary convey information; 
alternatively, such a person maybe unwittingly utilized or even forced to convey information 
through a secure channel. Revealing which channels are free from surveillance and which are 
not would also reveal sensitive intelligence methods and thereby could help any adversary evade 
detection. 
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52. fFS//Sj^^^By /QC/NF) Disclosing any of this information would reveal 
some of the Nation’ s most sensitive and important intelligence-gathering methods. For reasons 
already discussed, such disclosures would cause exceptionally grave damage to the national 

as by alerting other 

foreign adversaries to these critical intelligence-gathering methods. Disclosing whether the NSA 

currently receives telephony or Internet meta dataj^^^^^BI would also violate specific 

provisions of the FISC Telephone Records and FISC Pen Register Orders. 

C. (U) Information Concerning Any NSA Activities, Sources, or Methods, and the 
Harm of Disclosure. 

53. (U) In addition to asserting privilege over whether the NSA has had a relationship 
with MCI and Verizon in connection with the allegations in this case, and whether the Plaintiffs 
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have been subject to any alleged intelligence activities, I am supporting the DNI’s assertion of 
privilege and asserting the NSA's statutory privilege over any other facts concerning NSA 
intelligence sources and methods that would be needed to resolve this case. This includes: (1) 
facts concerning the operation of the Terrorist Surveillance Program and any other NSA 
intelligence activities needed to demonstrate that the TSP was limited as the President stated to 
the interception of one-end foreign communications reasonably believed to involve a member or 
agent of al Qaeda or an affiliated terrorist organization and that the NSA does not otherwise 
conduct a dragnet of content surveillance as the Plaintiffs allege; and (2) facts that would 
confirm or deny whether the NSA collects large quantities of communication records 
information as the Plaintiffs allege. As set forth below, the disclosure of information needed to 
address these allegations would cause exceptionally grave harm to national security. 

1. (U) Information Concerning Plaintiffs’ Allegations of Content Surveillance. 

54. (U) In December 2005, President Bush explained that, after the September 1 1 

attacks, he authorized the NSA to intercept the content of certain communications for which 
there are reasonable grounds to believe that (1) such communication originated or terminated 
outside the United States, and (2) a party to such communication is a member or agent of al 
Qaeda or an affiliated terrorist organization. The President stated at the time that this activity, 
now referred to as the Terrorist Surveillance Program, did not involve the collection of purely 
domestic communications, or international communications with no al Qaeda connection, and 
these facts were reiterated publicly by the Attorney General and then-Deputy Director of 
National Intelligence. Nonetheless, I am advised that the Plaintiffs have alleged that the NSA 
“intercepts millions of communications made or received by people inside the United States, and 
uses powerful computers to scan their contents for particular names, numbers, words, or 
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phrases.” Master Verizon Complaint 165. As the President made clear in describing the 
limited scope of the TSP, such allegations of a content surveillance dragnet are false. But if the 
NSA had to demonstrate in this case that the TSP was limited as the President stated, and not a 
dragnet as the Plaintiffs. claim, and that the NSA does not otherwise engage in the dragnet that 
Plaintiffs allege, sensitive and classified facts about the operation of the TSP and NSA 
intelligence activities would Have to be disclosed. 

5 5 . (TS//SI//TSP//OC/NF) The privileged information that must be protected from 

disclosure includes the following classified details demonstrating the limited nature of the TSP. 
First, interception of the content of communications under the TSP was triggered by a range of 
information, including sensitive foreign intelligence, obtained or derived from various sources 
indicating that a particular phone number or email address is reasonably believed by the U.S. 
Intelligence Community to be associated with a member or agent of al Qaeda or an affiliated 
terrorist organization. Professional intelligence officers at the NSA undertook a careful but 
expeditious analysis of that information, and considered a number of possible factors, in 
determining whether it would be appropriate to target a telephone number or email address under 
the TSP. Those factors included whether the target phone number or email address was: (1) 
reasonably believed by the U.S. Intelligence Community, based on other authorized collection 
activities or other law enforcement or intelligence sources, to be used by a member or agent of al 
Qaeda or an affiliated terrorist organization; | 



CLASSIFIED DECLARATION OFLT. GEN. KEITH B. ALEXANDER, 
DIRECTOR, NATIONAL SECURITY AGENCY, CASE NO. C-06-0672-VRW 


- TQP - SECRET//COM1NT 



f /TSP//ORCQ'N/N OFORN//MR 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


Case4:08-cv-04373-JSW Document225 Filed05/05/14 Page24 of 49 

for public release May 5, 2014 


TOP S BORET //e 0Nfi N- Tl 


//TSP//ORCON /N OF ORN //MR 



56 . (TS//SI//TSP//OC/NF) Once the N SA d etermined that there were reasonable 

grounds to believe that the target is a member or agent of al Qaeda or an affiliated terrorist 
organization, the NSA took steps to focus the interception on the specific al Qaeda-related target 
and on communications of that target that are to or from a foreign country. In this respect, the 
NSA’s collection efforts that the NSA had 

reasonable grounds to believe carry the “one end” foreign communications of members or agents 
of al Qaeda or affiliated terrorist organizations. 

57. 
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59. (TS//SI//TSF//OC/NF) The ISIS A took specific steps in the actual TSP 

interception process to minimize the risk that the communications of non-targets were 


intercepted. With respect to telephone communications, specific telephone numbers identified 
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intercepted were those to or from the targeted number of an individual who was reasonably 
believed to be a member or agent of al Qaeda or an affiliated terrorist organization. For Internet 
communications, the NSA used identifying information obtained through its analysis of the 
target, such as email addresses to target for collection the communications of 

individuals reasonably believed to be members or agents of al Qaeda or an affiliated terrorist 
organization. 15 


60. (TS// S I//TSP//OC/NF) In addition to procedures designed to ensure that the TSP 
was limited to the international communications of al Qaeda members and affiliates, the NSA 
also took additional steps to ensure that the privacy rights of U.S. persons were protected. | 




At no point did the NSA search the 

content of the commumcations^^^^^^^^^^^^|with ‘‘key words” other than th^areeted 
selectorsthemselves. Rather, the NSA targeted for collection only email addresses | 

I associated with suspected members or agents of al Qaeda or affiliated 
terrorist organizations, or communications in which such ||^^^^t||Bwere mentioned. 
In addition, due to technical limitations of the hardware and software currently used, incidental 
collection of non-iarget communications has occurred, and in such circumstances the NSA 
applies its minimization procedures to ensure that communications of non-targets are not 
disseminated. To the extent such facts would be necessary to dispel Plaintiffs’ erroneous dragnet 
allegations, they could not be disclosed without revealing highly sensitive intelligence methods. 
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62. ( TS// S I//TSF//QG/NF) In addition to these facts about the TSP, facts about other 
NSA intelligence activities would be needed to explain or prove that the NS A does not conduct a 


20 (U/Feee) In addition, in implementing the TSP, the NSA applied the existing Legal 
Compliance and Minimization Procedures applicable to U.S. persons to the extent not 
inconsistent with the President's authorization. See United States Signals Intelligence Directive 
(USSID) 1 8. These procedures require that the NSA refrain from intentionally acquiring the 
communications of U.S. persons who are not the targets of its surveillance activities, that it 
destroy upon recognition any communications solely between or among persons in the U.S. that 
it inadvertently acquires, and that it refrain from identifying U.S. persons in its intelligence 
reports unless a senior NSA official determines that the recipient of the report requires such 
information in order to perform a lawful function assigned to it and the identity of the U.S. 
person is necessary to understand the foreign intelligence or to assess its significance. 
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| None of these activities, however, could be 
disclosed to address and rebut Plaintiffs’ dragnet allegations without causing exceptionally grave 
damage to the national security. 

63. (U) Finally, to the extent the Plaintiffs in this case are challenging the lawfulness 

of the TSP itself, facts about the operation of that program (which remain highly classified) also 
could not be disclosed. 


64. (TS// S I//T B P//OC/NF) For example, in conjunction with meta data analysis, the 
TSP provided far greater operational swiftness and effectiveness for identifying the al Qaeda 
terrorist network in the United States than the traditional procedures that had been used under the 
Foreign Intelligence Surveillance Act. In order to ascertain as rapidly as possible the potential al 
Qaeda terrorist threats facing the United States, the NS A must know not only what a foreign 
terrorist target says in a particular telephone or Internet intercept, but with whom that person has 
been communicating. To the extent individual court orders for all TSP targets could have been 
required in advance under traditional FISA procedures, the NSA would have been unable to 
target communications sent to and from new phone numbers or Internet accounts as quickly, and 
valuable intelligence could have been lost, 
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65. (TS// S I//TSP//OC/NF) As noted, | 



theTSP, in conjunction with meta data collection and analysis, 
allowed the NS A to obtain rapidly not only the content of a particular communication, but 
connections between that target and others who may form a web of al Qaeda conspirators. In 
some cases, the NSA was able to begin collection on a target phone number 

H to begin collection on a targeted phone number or 
email address. In contrast, if individual applications have to be prepared and approved through 
the traditional FISA process before the NSA can target a newly identified phone number or email 
account associated with al Qaeda, vital information could be lost in the interim. The traditional 
FISA process is a highly effective tool for many types of surveillance activities, 



it would have hac 

to stop and demonstrate, through a multi-layered process involving NSA and DOJ counsel, the 
Attorney General, and the FISA Court, that each of numerous, target numbers 
or emails requires coverage. Where the gravest of dangers are at stake — a catastrophic mass 
casualty terrorist attack against the U.S. Homeland and the corresponding need to track 
thousands of potential terrorists — and wherel 


21 (T S //S I//T SP//OC/NF) | 
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| to hide their communications and tracks, it is vital that the NSA be able to track multiple 
ximmunications, contacts, andHB as rapidly as possible to fulfill its mission to protect the 
rational security of the United States. 

66. (T S // S I//TSP//OC/NF) None of the foregoing information about the Terrorist 
Surveillance Program could be disclosed in this case, however, without causing exceptionally 
jrave harm to the national security. Even though the President has determined not to reauthorize 
he TSP, revealing how the program operated would provide key insights to foreign adversaries 
is to how the NSA monitors communications. Information about the specific foreign 
ntelligence factors that triggered interception under the TSP would obviously reveal to foreign 
idversaries the very facts that would most likely lead to their communications being intercepted, 
;ven under the current FISA Court Orders, thereby giving adversaries a roadmap as to how to 
interception. 



67. (TS//SI//T S P//OC/NF) Likewise, information about the speed and agility with 
which the NSA can collect content on a target, and how long it might maintain surveillance, 
would provide invaluable insights for an adversary to devise new and different ways to protect 
their communications. In particular, disclosure of the NSA’s ability to utilize the TSP (or, 
therefore, the current FISA Court-authorizes content collection) in conjunction with contact 
chainin^^^^^^^^^^B would severely undermine efforts to detect terrorist activities. 
Anned with this knowledge, an adversary could make more robust use 

Also, as noted, | 
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lompromise of one NSA 

method of surveillance, even no longer in use, can easily lead to evasive actions as to other 
current methods that would deprive U.S. decision-makers of critical information needed to detect 
al Qaeda terrorist threats. 

2. ffiS//S^^^^^^ /OC/NF) Information Concerning Meta Data Activities 

68. (U) I am advised that this lawsuit also puts at issue allegations concerning 
whether the NS A has acquired large quantities of communication records. Confirmation or 
denial of any information concerning these particular allegations, however, will cause 
exceptionally grave damage to the national security. 

69. 1 1 1 1 I M M I X I II J As noted above, starting in October 2001, and now 
pursuant to the f ISO Fen Register Order.® 



Disclosure of the NSA’s meta 

data collection activities, either before or after FISC authorization, would cause exceptionally 
grave harm to national security. 

70. fFS//Sl-^^^^B// OC/NF) In particular, the bulk collection of Internet and 

telephony meta data allows the NSA to use critical and unique analytical capabilities to track the 
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of members or agents offl 

I through the use of two highly sophisticated tools known as “contact chaining” and 
Contact-chaining allows the NSA to identify telephone numbers and email 
addresses that have been in contact with known numbers and addresses; in 
turn, those contacts can be targeted for immediate query and analysis as new| 
numbers and addresses are identified. Obtaining the meta dataf^^HH in bulk, moreover, 
allows the NSA not only to track the contacts made by a particular telephone number or email 
address from a certain point in time going forward, but also to trace historically the contacts 
made with that number or address. This tool has been highly useful in detecting previously 
unknown terrorist operatives or agents for further surveillance. 
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73. (T S // S I//TSP//QG//NF ) The capability provided by meta data analysis may be 
illustrated by an example of when this tool was not utilized. According to the 9/1 1 Commission 
report, When Khalid al-Mihdhar, one of the 9/1 1 hijackers, was in the United States from January 
2000 to June 2001, he telephoned the home of his wife’s family in Yemen. The phone number 
for this home in Yemen had well-established terrorist connections 22 and was being targeted by 
the NSA through an overseas collection process that did not have the capability to obtain meta 
data to help identify the location of incoming calls. At the time, there was no FISA collection on 
this number, and neither the TSP program, under which the NSA targeted one-end foreign calls 


22 ( - TS// S I//NF) In August 1998, the number was found in the pocket of one of the 
would-be Kenyan Embassy bombers, who had fled thebomb-ladened vehicle at the last minute. 
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into the United States, nor collection of bulk meta data that would have allowed analysis of this 
number to ascertain other contact numbers, were in place. Had the Yemeni phone number been 
targeted using the TSP and were meta data analysis available, we should have been able to 
identify that al-Mihdhar was in the United States when he called the number in Yemen, which 
would have provided leads to investigate the matter further. Indeed, the 9/1 1 Commission report 
noted that if the FBI had known that al Mihdhar was in the United States, “investigations or 
interrogation of [al Mihdhar], and investigation of [his] travel and financial activities could have 
yielded evidence of connections to other participants in the 9/1 1 plot. The simple fact of [his] 
detention could have derailed the plan. In any case, the opportunity did not arise.” Final Report 
of the National Commission on Terrorist Attacks Upon the United States (“9/1 1 Commission 
Report”) at 272. While there is an element of hindsight to this example, and perhaps other 
actions could have detected al Mihdhar, the existence of the TSP and meta data activities would 
have provided a highly significant tool that may have proved valuable in detecting the 9/1 1 plot. 

74. (TS//SI//T S P//OC/NF) Based on my experience as Director of the NS A, I believe 
that the meta data collection activities authorized by the President after 9/1 1 and subsequently 
authorized by the FISC are among the most important intelligence tools available to the United 
States for protecting the Homeland from another catastrophic terrorist attack. In my view, the 
NSA could not have obtained certain critical intelligence in any other way. These NSA activities 
have given the United States unparalleled ability to understand | 

I If employed on a sufficient volume of raw data, contact 
chaining can expose and contacts that were 

previously unknown. Meta data collection thus enables the NSA to segregate some of that very 
small amount of otherwise undetectable but highly valuable information from the overwhelming 

CLASSIFIED DECLARATION OF LT. GEN. KEITH B. ALEXANDER, 

DIRECTOR, NATIONAL SECURITY AGENCY, CASE NO. C-06-0672-VRW 

TX9PSECRET//COMlNT '§BM ty/TSP//ORCON/NOrORN//MR. 







Api 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


Case4:08-cv-04373-JSW Document225 Filed05/05/14 Page35 of 49 

for public release May 5, 2014 



Disclosure or confirmation of the NSA’s bulk collection and targeted analysis of telephony meta 
data would confirm to all of our foreign adversaries the 

existence of these critical intelligence capabilities and thereby severely undermine NSA’s ability 
to gather information concerning terrorist connections. 

3- . <TS/y' - Sl//T - SP//QG/NF) Information Demonstrating the Success of the 

TSP and Meta Data Activities. 

75. (TS//SI//TSP//OC/NF) Specific examples of how the TSP, in conjunction with 

meta data analysis, led to the development by theNSA of actionable intelligence and important 
counter-terrorism efforts help illustrate the effectiveness and need for the program, but could not 
be disclosed without revealing specific NSA intelligence information, sources, and methods' For 
example: 
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B. (T S //SI//TSF//OC/NF ) 



C. (T S//S1/ / TSP//OC/NF) 1 
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I, (TS//SI//TSP//OG/N F) | 



76. (TS//SI//T S P//OC/NF) Information about any of the successes of NSA activities 

would not only be revealing of the substantive knowledge of the United States Government as to 
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terrorist plans and activities, but would also tend to reveal or confirm to all of our foreign 
adversaries the sources and methods by which the United States obtained such information. 

4, (TS// S I//OC/NF) Information Concerning FISC Orders. 

77. ( - TS/ - / S I//TSP//OC//N F) Information concerning the various orders of the Foreign 

Intelligence Surveillance Court mentioned throughout this declaration must remain protected 
from public disclosure. As discussed above, the three relevant NS A intelligence activities 
authorized by the President after the September 1 1 attacks to detect and prevent a further al 
Qaeda attack — the TSP, Internet meta data collection, and telephony meta data collection — have 
been subject to various orders of the FISC and are no longer being conducted under Presidential 
authorization. The very existence of the meta data FISC orders — the FISC Pen Register Order 
(first issued in July 2004) and the FISC Telephone Records Order (first issued in May 2006) — 
remains classified. The President authorized the disclosure of the general existence of the 
January 1 0, 2007 FISC orders that authorized electronic surveillance of | 
individuals in a manner similar to that undertaken in the TSP, and President’s authorization of 
the TSP lapsed in February 2007. Information that may reveal the existence of the undisclosed 
FISC orders or the substance of any of these orders should be protected from disclosure. 

28. 1 1 ' 'il "I M '1 1 1 1 1 Disclosure of information about and within the 

FISC orders would obviously reveal intelligence sources and methods currently being utilized by 
the NSA under Court order and, thus, would cause exceptional harm to national security. For 
example, as discussed above, the FISC Telephone Records Order requires | 

| and authorizes the NSA to access its 

archive of collected telephony meta data only when the NSA has identified a known telephone 
number reasonably suspected to be associated with 
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The Order also provides that a telephone number believed to be used by a U.S. 
person shall not be regarded as associated 

solely on the basis of activities that are protected by the First Amendment. The FISC Pen 
Register Order authorizes the use of a pen register and trap and trace device to collect Internet 
meta on similar terms. Disclosure of these facts would reveal 

sensitive sources and methods utilized by the NS A to obtain, data utilized to track) 
and contacts o: 

79. (TS// S I//QG//NF) The intelligence activities authorized by the FISC Pen Register 
and FISC Telephone Records Orders must not be compromised by the disclosure of other 
information. For example, as discussed above, the disclosure o: 



Thus, any attempt to address the lawfulness of the meta data activities under 
Presidential authorization prior to the FISC orders could not disclose, or ri sk disclosure of, 
current NSA operations under FISC Orders. 


( I i'i 1 I til I l|i | For thmeasoiMhe^B^elerfion^ecords Order and 

FISC Pen Register Orders prohibit any person, from disclosing 

to any other person that the NSA has sought or obtained the telephony meta data, other than to 
(a) those persons to whom disclosure is necessary to comply with the Order; (b) an attorney to 
obtain legal advice or assistance with respect to the production of meta data in response to the 
Order; or (c) other persons as permitted by the Director of the FBI or the Director’s designee. 

The FISC Orders further provide that any person to whom disclosure is made pursuant to (a), (b), 
or (c) shall be subject to the nondisclosure requiremen ts applicable to a person to whom the 
Order is directed in the same maimer as such person. 
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80. (TS//SI//OC//NF) The disclosure of information concerning the recent FISC 
Orders authorizing electronic surveillance would also harm national security. The January 10, 
2007 Foreign Telephone and Email Order authorized, among other things, electronic surveillance 



when the 


of telephone and Internet communications 


Government determines that there is probable cause to believe that (1) one of the communicants 



and (2) the 


is a member or agent) 


communication is to or from a foreign country, i.e., a one-end foreign communication to or from 
the United States. 24 The telephone numbers and email addresses to be targeted (i.e., “selectors”) 
under this order were further limited to those that the NS A reasonably believes are being used by 
persons outside the United States. Under the order, every 30 days the Government is required to 
submit a report to the FISA Court listing new selectors that the NSA has targeted during the 
previous 30 days and briefly summarizing the basis for the NSA’s determination that the 
probable cause standard has been met. 

8 1 . (T S A®I// 9€/ /N - r ) The surveillance under this new FISA Court Foreign 

Telephone and Email Order, which is subject to detailed minimization and oversight procedures, 
was authorized for 90 days and indicated that it may be reauthorized by the FISA Court upon 
application by the Attorney General. The order states that, with each request for reauthorization, 
the Government is required to present a list of current selectors previously reported to the FISA 
Court that the Government intends to continue to task for collection under the reauthorization. 
The order further indicated that, at any time, the FISA Court may request additional information 
regarding particular selectors, and, if the Court finds that the applicable probable cause standard 
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is not met, it may direct that the surveillance under the order shall cease on the selector(s) in 
question. The innovation of this order was that it allowed the Government to target for 
collection communications related to selectors used by terrorists 

without having to seek advance approval from the FISA Court for each individual selector. 

Upon the initiation of the surveillance authorized under the Foreign Telephone and Email Order, 
the NSA monitored over^^H foreign selectors. the reporting of 

these initial selectors occurred over a 90-day period. 
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While the general existence of the January 2007 orders, 

as described publicly by the Attorney General, is not classified, the number, nature, and contents 
of the specific orders described herein are highly classified. Among other things, disclosing to 
our enemies what surveillance activities, targets and methods are or are not covered by FISA 
Court orders would reveal sources and methods of intelligence gathering, and enable the enemy 
to alter its communications to evade detection. 


I FQF- SBCR - BTtfe 6 hffl ffJ 


83. (TS//SI//OC/NF 1 ) the Government filed applications 

with the FISA Court to renew for 90 days the surveillance authority granted by the FISA Court’s 
January 1 Oorders. These applications were considered by a different FISA Court Judge based 
on the FISA Court’s typical assignment practice. By order^mH the FISA Court 



| The Court, however, did not grant the Government’s application to renew the 
surveillance authority in the Foreign Telephone and Email Order (concerning surveillance 
targeting telephone numbers and e-mail addresses reasonably believed to be used by persons 
outside the United States). Rather, it issued an Order and Memorandum opinion on April 3, 

2007 , declining to adopt the interpretation of the Foreign Intelligence Surveillance Act 
underlying the Government’s application for the Foreign Telephone and Email Order. The Court 



which it will obtain authorization of the FISA Court for each individual selector. 
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nevertheless ordered that the Government could submit an application for a single extension of 
the Foreign Telephone and Email Order to May 31, 2007. The Court contemplated that an 
extension of surveillance authority to May 31 would allow the Government to submit an 
application that might permit the Court “to authorize at least part of the [requested] surveillance 
in a manner consistent with [its] order and opinion.” On the Government’s application, the 
Court granted a separate order issued on April 5, 2007, extending the surveillance authority 
granted by the Foreign Telephone and Email Order to May 31 , 2007. 

84. (TS-//Si//OC//NF) The Government is reviewing the new FISA Court orders and 

intends to work with the FISA Court in the hopes of developing an approach for continuing the 
authorized surveillance beyond May 3 1 , 2007, in a maimer consistent with the April 3, 2007, 
order of the FISA Court. The details of these orders, and targets implicated by the orders, like 
the operational details and targets of the ongoing FISA Court-approved surveillance, are highly 
classified. Thus, information about the nature of these recent FISC orders should not be 
disclosed in this case. 
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VII. (U) Risks of Allowing Litigation to Proceed 

85. Upon examination of the allegations, claims, facts, 
and issues raised by this case, it is my judgment that sensitive state secrets are so central to the 
subject matter of the litigation that any attempt to proceed will substantially risk the disclosure of 
the privileged state secrets described above. This case directly implicates the conduct of highly 
classified NSA intelligence activities. Those activities are not peripheral to the case: they are the 
very subject of this lawsuit. In my judgment, any effort to probe the outer-bounds of classified 
information would pose inherent and significant risks of the disclosure of classified information, 

86. Indeed, any effort merely to allude to those facts in 
a non-classified fashion could be revealing of classified details that should not be disclosed. As 
noted, even seemingly minor or innocuous facts, in the context of this case or other non- 
classified information, can tend to reveal, particularly to sophisticated foreign adversaries, a 


if U.S. intelligence gathering sources and methods. 



VIII. (U) Summary and Conclusion 


88. (TS//SI//NF) The United States has an overwhelming interest in detecting and 
thwarting further mass casualty attacks by al Qaeda. The United States has already suffered one 
attack that killed thousands, disrupted the Nation’s financial center for days, and successfully 
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struck at the command and control center for the Nation’s military. Al Qaeda continues to 
possess the ability and clear, stated intent to carry out a massive attack in the United States that 
could result in a significant loss of life, as well as have a devastating impact on the U.S. 
economy. According to the most recent intelligence analysis, attacking the U.S. Homeland 
remains one of al Qaeda’s top operational priorities, see In Camera Declaration of Michael 
McConnell, DNI, and al Qaeda will keep trying for high-impact attacks as long as its central 
command structure is functioning and affiliated groups are capable of furthering its interests. 

89. (T S/ / S IflNF) Al Qaeda seeks to use our own communications infrastructure 
against us as they secretly attempt to infiltrate agents into the United States, waiting to attack at a 
time of their choosing. One of the greatest challenges the United States confronts in the ongoing 
effort to prevent another catastrophic terrorist attack against the Homeland is the critical need to 
gather intelligence quickly and effectively. Time is of the essence in preventing terrorist attacks, 
and the government faces significant obstacles in finding and tracking agents of al Qaeda as they 
manipulate modem technology in an attempt to communicate while remaining undetected. The 
NSA activities described herein are vital tools in this effort. 

90. (TS//SI//NF ) For the foregoing reasons, in my judgment the disclosure of the 
information at issue in this lawsuit would cause exceptionally grave damage to the national 
security of the United States. In addition to upholding the state secrets privilege and statutory 
privilege assertions by the Director of National Intelligence in this case, I request that the Court 
also uphold my assertion ofNSA’s statutory privilege to protect information about NSA 
activities. Finally, it is my view that continued litigation of this lawsuit, which directly puts at 
issue highly classified NSA intelligence activities 



would risk the disclosure of sensitive classified information and, 
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accordingly, that the Court should not only protect from disclosure the classified information 
described herein but dismiss this lawsuit. 


I declare under penalty of perjury that the foregoing is true and correct. 


DATE: ZO frffl 0 ? 


4 $ 

LT. GEN. KEITH B. ALEXANDER 
Director, National Security Agency 
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